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CASES 

IN  THE 

SUPREME  COURT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION. 

SEPTEMBER    TERM,    1874. 


Charles  Thompson  et  ah 

v. 

Joseph  S.  Reynolds. 

1.  Champerty — a  misdemeanor  in  this  State.  Champerty  being  a  mis- 
demeanor at  common  law,  and  not  being  embraced  in  sec.  108  of  the  Crimi- 
nal Code,  is  punishable  in  this  State  as  such. 

2.  Same — contract  tainted  with,  void.  A  contract  between  an  attorney 
and  client,  whereby  the  attorney  is  to  institute  and  prosecute  suits,  at  his 
own  expense,  for  the  recoveiy  of  property  belonging  to  or  claimed  by  the 
client,  for  which  his  only  compensation  is  to  be  a  portion  of  the  property 
recovered,  however  honestly  entered  into  and  carried  out,  is  champertous 
and  void. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Messrs.  Merriam  &  Alexander,  for  the  appellants. 
Mr.  John  C.  Richbero,  for  the  appellee. 


12  Thompson  et  al.  v.  Beynolds.  [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Some  time  in  the  latter  part  of  the  year  1868,  appellee  and 
his  partner  were  consulted  by  appellants  as  to  whether  they 
should  execute  a  release,  without  consideration,  of  certain  prop- 
erty mentioned  in  the  deed.  The  partner  advised  that  they 
had  no  interest,  and  could  do  so  without  prejudice  to  their 
rights;  but,  subsequently,  another  quitclaim  deed  was,  in  like 
manner,  presented  for  a  large  amount  of  property.  Appellee 
was  then  applied  to  for  further  advice,  when  he,  with  appellant 
Charles  Thompson,  consulted  with  one  James  Dunne,  also  an 
attorney,  who  occupied  the  same  office  with  appellee.  They 
investigated  the  matter,  and  arrived  at  the  conclusion  that  ap- 
pellants had  an  interest  in  the  property. 

An  agreement  was  soon  after  entered  into  between  appellants 
and  appellee,  by  which  appellee  was  to  institute  all  necessary 
proceedings  to  ascertain  and  fix  the  rights  of  appellants;  that 
he  should  pay  all  necessary  expenses,  and  receive  one-half  of 
whatever  should  be  realized.  Appellants  agreed  that  they 
would  do  no  act  to  interfere  with  the  proceedings.  It  is 
claimed  that,  with  the  consent  of  the  parties,  appellee  agreed 
with  Dunne  he  should  assist  in  prosecuting  the  claims,  for  which 
he  was  to  receive  one-half  of  appellee's  moiety,  being  one-fourth 
of  what  should  be  recovered. 

Soon  after,  proceedings  were  commenced  in  the  circuit,  the 
Superior  and  the  county  courts  by  these  attorneys.  During 
the  continuance  of  these  proceedings,  it  is  claimed  that  about 
$10,000  was  realized  by  appellants  executing  releases,  by  way 
of  compromise,  with  several  defendants  to  the  various  suits, 
and  it  is  claimed  that  these  proceeds  were  divided  according 
to  the  terms  of  the  agreement. 

About  the  month  of  May,  1871,  appellants,  it  is  claimed, 
without  the  consent  of  appellee  or  of  Dunne,  terminated  the 
several  proceedings  and  conveyed  the  lands  in  litigation,  in 
consideration  of  $7500,  actually  paid  to  them,  and  to  recover 
one-half  of  that  sum  this  action  was  brought.     A  trial  by  the 
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Opinion  of  the  Court. 

court  and  a  jury  was  had,  resulting  in  a  verdict  of  $1500  in 
favor  of  plaintiff,  on  which  a  judgment  was  rendered  and  this 
appeal  prosecuted. 

A  number  of  errors  are  assigned  on  the  record,  but  in  the 
view  we  take  of  the  case,  we  shall  only  consider  whether  the 
judgment  is  against  the  law.  The  court  was  asked  to  instruct 
the  jury  that  the  agreement  entered  into  was  champertous  and 
void,  but  the  court  below  refused  to  give  the  instruction. 
Blackstone  defines  champerty  (vol.  4,  p.  135,)  as  "  a  species  of 
maintenance,  and  punished  in  the  same  manner,  being  a  bar- 
gain with  a  plaintiff  or  defendant  compum  jpartire,  to  divide 
the  land  or  other  matter  sued  for  between  them,  if  they  prevail 
at  law,  whereupon  the  champerter  is  to  carry  on  the  party's 
suit  at  his  own  expense."  The  same  author  informs  us  that 
the  punishment,  if  a  common  person,  for  champerty,  was  by 
fine  and  imprisonment — and  this  was  a  misdemeanor,  punish- 
able at  the  common  law.  See  Hawk.  Pleas  of  the  Crown,  vol. 
1,  p.  463.  It  was  also  prohibited  by  various  ancient  statutes, 
commencing  as  early  as  the  Statute  of  "Westminster  1,  ch.  25, 
all  of  which  enact  heavy  penalties  for  their  violation. 

It  thus  appears,  that  champerty  was  an  offense  at  the  com- 
mon law,  and  our  General  Assembly  having  adopted  the  com- 
mon law  of  England  as  the  rule  of  decision,  so  far  as  applicable 
to  our  condition,  until  modified  or  repealed  this  must  be  re- 
garded as  in  force  in  this  State,  as  affecting  all  such  contracts, 
and  as  being  opposed  to  sound  public  policy.  It  is  certainly 
applicable  to  our  condition  so  far  as  it  relates  to  attorney  and 
client,  and  contracts  with  intermeddlers  and  speculators  in 
apparently  defective  titles  to  property.  If  allowed  to  be  prac- 
ticed by  attorneys,  it  would  give  them  an  immense  advantage 
over  a  client.  The  superior  knowledge  of  the  attorney  of  the 
rights  of  the  client,  would  give  him  the  means  of  oppression 
and  acquiring  great  and  dishonest  advantages  over  the  ignorant 
and  unsuspecting  owner  of  property.  By  giving  false  advice, 
the  attorney,  owing  to  the  confidence  his  client  reposes  in  him, 
and  to  his  superior  knowledge,  would  have  the  client  com- 
pletely at  his  mercy,  and  would  thus  be  enabled  to  acquire  the 
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client's  property  in  the  most  dishonorable  manner.  To  allow 
champerty  would  be  to  permit  temptation  to  the  avaricious 
and  unscrupulous  in  the  profession,  that  would,  from  the  very 
nature  of  things,  lead  to  great  abuses  and  oppression. 

Whilst  the  great  body  of  the  profession  are  honest,  and  under- 
stand and  act  on  the  duties  devolving  upon  them,  there  neces- 
sarily must  be,  in  this  as  in  all  ages  of  the  past,  some  who  gain 
admission  that  have  neither  the  integrity  nor  sense  of  duty 
necessary  to  restrain  them  from  dishonorable  means  in  prac- 
tice. Usually  a  person  will  not  employ  an  attorney  unless  he 
feels  assured  of  .his  honesty  as  a  man  as  well  as  his  ability  as 
an  attorney.  Having  this  confidence,  all  must  see  at  a  glance 
that  it  would  give  the  attorney  immense  power  over  .the  client, 
and  with  this  power  all  must  see  that  to  permit  him  to  make 
champertous  contracts  would  be  to  place  the  client  in  the  power 
of  the  attorney.  Professional  duty  requires  that  advice  given 
should  be  honest,  fair  and  unreserved ;  but  where  the  weak  in 
morals  or  the  vicious  are  consulted,  and  they  see  and  determine 
to  embrace  the  opportunity  to  make  a  champertous  contract, 
how  can  we  expect  them  to  give  fair,  honest  and  unreserved 
advice  at  the  commencement,  or  in  conducting  the  litigation? 
The  just,  the  good  and  upright  require  no  restraints,  but  the 
vicious  or  immoral  should  be  freed  from  temptation. 

At  all  times,  in  the  past,  champerty  has  been  found  a  source 
of  oppression  and  wrong  to  the  property  owner,  and  a  great 
annoyance  to  the  community.  To  allow  it  to  attorneys,  with  a 
portion,  but  it  is  believed  the  number  would  be  small,  there 
would  be  strong  temptation  to  annoy  others  by  the  commence- 
ment of  suits  without  just  claim  or  right,  merely  to  extort 
money  from  the  defendant  in  buying  his  peace.  Such  practices 
have  been  denominated  as  a  crime  maUim  in  se.  And  such 
extortion  from  others,  or  by  the  oppression  of  a  client,  is  un- 
questionably a  great  moral  delinquency,  that  no  government 
regardful  of  the  rights  of  its  citizens  should  ever  tolerate.  We 
see  that  it  is  as  liable  now  to  abuse  as  it  ever  was,  and  would 
be  as  injurious  to  our  community  as  to  other  communities  in 
the  past.     And  this  court  has  repeatedly  held  that  common 
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law  misdemeanors  may  be  punished  in  this  State,  unless  abro- 
gated by  statutory  enactment. 

Then,  has  this  common  law  offense  been  repealed?  "We 
think  not.  The  General  Assembly  has  denned  the  offences  of 
barratry  and  maintenance,  but  the  offense  of  champerty  is  not 
named ;  and  as,  at  common  law,  all  three  of  these  offenses  were 
regarded  as  separate  and  distinct,  and  as  the  British  parliament 
enacted  separate  laws  in  reference  to  each,  and  as  they  were 
enforced  by  distinct  proceedings,  we  may  regard  them  as  dif- 
ferent offenses,  although  champerty  is  said  to  be  a  species  of 
maintenance.  Then,  if  the  108th  section  of  the  Criminal  Code 
would  not  embrace  this  offense,  it  is  in  force  as  a  common  law 
misdemeanor,  and  we  do  not  see  that  it  does. 

But,  it  is  said  that  the  case  of  JVewkirk  v.  Cone,  18  111.  449, 
has  determined  that  there  is  no  law  in  this  State  against  cham- 
perty, but  this  is  manifestly  a  mistake.  In  that  case  there 
seems,  at  first,  to  have  been  a  champertous  agreement,  but  it 
was  abandoned  by  the  parties  by  mutual  consent.  Cone  then 
went  on  and  rendered  services,  and  sued  for  professional  ser- 
vices in  prosecuting  and  defending  causes,  also  for  examining 
records  in  public  offices,  abstracting  title  to  lands,  drawing, 
copying  and  engrossing  conveyances,  deeds  and  writings,  for 
journeys  and  purchasing  lands,  and  for  work  and  labor.  Thus, 
it  will  be  seen,  that,  although  it  may  have  been  argued,  the 
question  of  maintenance  or  champerty  was  not  before  the  court, 
but  simply  whether  an  attorney  may  recover  a  fair  compensa- 
tion for  professional  services  and  labor  performed  as  an  agent, 
and  it  was  held  that  a  contract  of  hiring,  for  the  purpose  of 
investigating  title,  and  making  purchases,  and  rendering  legal 
services  in  settling  titles  to  land  thus  purchased,  was  legal,  and 
the  person  employed  could  recover  for  such  services.  It  is 
true  that  the  court  refer  to  the  ancient  common  law  and  Brit- 
ish statutes  to  show  that  the  contract  of  the  parties  then  before 
the  court  was  not  affected  by  them.  It  was  also  shown  that 
our  statute  against  maintenance  did  not  embrace  that  contract. 

o 

There,  a  person  desiring  to  purchase  lands  employed  an  attor- 
ney to  examine  title,  to  give  him  an  opinion  as  to  its  validity, 
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and  when  purchased  to  litigate  against  conflicting  titles,  which 
was  held  not  to  be 'maintenance.  That  case  is  essentially  dif- 
ferent from  this,  both  in  its  facts  and  on  principle,  and  for 
these  reasons  it  can  not  be  regarded  as  an  authority  in  favor 
of  appellee  in  this  case. 

This  court  has  held  in  Gilbert  v.  Holmes,  64  111.  548,  and 
Walsh  v.  Shurnway,  65  111.  471,  that  similar  contracts  were 
tainted  with  champerty,  and  could  not  be  enforced. 

According  to  the  doctrine  of  the  case  of  Scoley  v.  Boss,  13 
Ind.  117,  there  can  be  no  question  that  this  contract  is  cham- 
pertous,  according  to  the  doctrine  of  the  courts  of  this  country. 
That  case  refers  to  and  reviews  a  large  number  of  American 
decisions  on  this  question,  arid  carries  the  doctrine  to  the  full 
extent  of  the  English  rule. 

It  was  the  policy  of  the  common  law  to  protect  persons  from 
harassing  and  vexatious  litigation.  Hence,  it  would  not  per- 
mit a  person  having  no  interest  in  the  subject  matter  of  the 
litigation  to  intermeddle  or  to  become  interested  in  the  suit  of 
another,  unless  it  was  an  attorney,  who  could  only  have  and 
demand  a  fee  for  his  services,  and  that  not  in  a  portion  of  the 
thing  in  dispute.  In  the  absence  of  such  a  rule,  great  wrong 
would  necessarily  be  inflicted  on  community. 

On  a  consideration  of  all  the  authorities,  we  are  clearly 
of  opinion  that  this  contract,  however  honestly  entered  into 
and  carried  out,  was  void,  and  that  the  judgment  of  the  court 
below  should  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Virginia  Wharton  et  al. 

v. 
William  Bunting. 

Limitation  law  op  1835 — what  constitutes  actual  residence.  Although 
a  party  may  derive  his  title  to  different  tracts  of  land  from  different  sources, 
yet  if  the  tracts  adjoin  each  other  and  are  all  in  one  inclosure,  and  there  is 
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no  one  but  the  owner  residing  thereon,  such  residence  is  an  "  actual  resi- 
dence" upon  all  the  tracts,  within  the  meaning  of  the  act  of  1835. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county. 

Messrs.  Pepper  &  Wilson,  for  the  plaintiffs  in  error. 

Mr.  Isaac  ~N.  Bassett,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  in  the  Mercer  circuit  court, 
by  the  heirs  at  law  of  Albert  P.  Taylor,  deceased,  to  recover 
the  possession  of  a  tract  of  land  described  in  the  declaration  as 
the  north  part  of  the  east  half  of  the  south-east  quarter  of 
section  33,  in  township  15  north,  in  range  4  west,  of  which  the 
defendant  was  in  possession,  who  interposed  as  his  defense  the 
bar  of  the  statute  of  January  17,  1835.  The  cause  was  tried 
by  the  court  without  a  jury,  and  resulted  in  a  finding  and  judg- 
ment for  the  defendant.  To  reverse  this  judgment  the  plain- 
tiffs prosecute  this  writ  of  error. 

The  principal  question  pressed  upon  our  attention  is,  the 
proper  meaning  of  the  words  "  actual  residence,"  as  used  in 
sections  eight  and  eleven  of  that  act.  Both  parties  deduce 
their  title  from  one  Isaac  Miller,  who  purchased  from  the  Uni- 
ted States,  and  both  claiming  through  one  Sheldon  G.  Wooden. 
The  twenty-five  acres  in  controversy  were  situate  north  of 
Camp  creek. 

It  appears,  when  Wooden  purchased  he  purchased  at  the 
same  time  69  acres,  being  the  south-east  part  of  the  north-east 
quarter  of  the  same  section.  Both  pieces  adjoining,  they  were 
enclosed  under  one  fence,  the  house  in  wThich  Wooden  resi- 
ded being  on  the  69-acre  tract.  On  the  9th  of  November, 
1852,  Wooden  conveyed,  by  deed,  the  25  acres  north  of  Camp 
creek  to  Ebenezer  Bunting,  and  sold  to  him  at  the  same  time 
the  tract  of  69  acres,  which  he  had  purchased  of  one  E.  G. 
Howe,  but  the  title  to  which  was  in  L.  B.  Howe,  who,  at  the 
request  of  E.  G.  Howe  and  of  Wooden,  made  a  deed  therefor, 
at  the  same  time,  to  Ebenezer  Bunting,  he  giving  a  mortgage 
2— 73d  III. 
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to  E.  G.  Howe  on  the  whole  farm— the  69  acres  and  the  25 
acres — to  secure  the  purchase  money  due  on  the  69  acres. 
Bunting  then  went  into  possession,  occupying  the  house  built 
on  the  69-acre  tract,  his  son,  the  defendant  in  this  suit,  living 
with  him.  Proceedings  were  instituted  against  E.  Bunting  to 
foreclose  the  Howe  mortgage,  and  at  the  sale  the  premises 
were  sold  to  John  P.  Bassett,  who  conveyed  to  the  defendant. 
These  several  deeds  were  duly  recorded.  Here,  then,  is  a  title 
dedncible  of  record,  from  the  United  States,  and  the  only  ques- 
tion is,  as  the  house  in  which  Bunting  resided  was  not  on  the 
25  acres  in  controversy,  but  on  another  tract  adjoining  it,  the 
two  together  making  one  close  or  farm,  does  the  statute  apply — 
that  actual  residence  must  be  upon  the  very  tract  in  dispute; 
that  the  actual  residence  was  on  a  part  of  the  north-east, 
whilst  the  tract  in  dispute  is  the  north  part  of  the  east  half  of 
the  south-east  quarter,  on  which  there  never  was  a  dwelling 
house  or  habitation  for  a  residence. 

Plaintiffs  in  error  contend  that  residing  on  a  tract  of  land  to 
which  a  party  has  a  good  title,  will  not  confer  the  quality  of 
actual  residence  on  another  tract  lying  beside  it,  and  especially 
when  the  title  deducible  of  record  offered  to  sustain  the  defense, 
comes  from  different  sources.  If  this  could  be,  then,  plaintiffs 
in  error  contend,  tracts  of  land  which  have  a  common  corner,  if 
enclosed,  would  come  under  the  same  rule,  and  there  would  be 
no  stopping  place.  They  insist  that  the  statute  must  be 
strictly  construed,  and  a  constructive  residence  will  not  do;  it 
must  be  actual  and  exclusive. 

In  answer  to  this  argument  of  plaintiffs  in  error,  the  court  is 
referred  by  defendant  in  error  to  Williams  v.  jBallance,  23  111. 
193,  and  Hassett  v.  Ridgley,  49  id.  197,  as  maintaining  a  con- 
trary doctrine. 

Ballancds  case  was  under  the  act  of  1835,  and  he  defended 
under  a  patent  from  the  United  States  to  him  for  a  tract  of 
land,  out  of  which  the  premises  in  controversy  were  carved, 
and  a  residence  on  the  tract  for  more  than  seven  years,  but  not 
on  the  premises  in  controversy.  This  court  put  the  question, 
did  Ballance  occupy  the  premises  described  in  the  patent  since 
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1844,  by  actual  residence  thereon  ?  And  answer,  "  the  fact 
simply  is  that  he  did,  but  he  did  not  reside  on  every  square 
yard  of  the  premises,  nor  upon  the  particular  lot.  Nor  was  it 
necessary.  He  resided  upon  the  legal  sub-division  described 
in  his  patent,  the  evidence  of  his  title,  and  possessed  and  occu- 
pied it  by  himself  and  tenants."  Further  on,  the  court  say  the 
law  only  required  him  to  possess  and  reside  upon  the  premises 
claimed  by  his  title  papers,  but  the  law  does  not  say  upon 
what  portion  he  shall  reside,  and  above  all,  it  does  not  declare 
that  he  shall  reside  upon  every  portion  of  it. 

Ridgley's  case  was  under  the  limitation  act  of  1839,  he  de- 
fending under  color  of  title,  payment  of  taxes  for  seven  years, 
and  actual  possession;  in  fact,  he  brought  himself  within  both 
sections  eight  and  nine  of  that  act,  and  the  question  of  actual 
residence  did  not  arise.  There,  in  discussing  this  topic,  the 
court  said  it  was  impossible,  in  the  nature  of  things,  to  lay 
down  any  precise  rule  as  to  what  shall  constitute  actual  pos- 
session of  land.  The  owner  can  not  be  actually  present  on 
every  part  of  a  tract  of  land  at  the  same  instant  of  time;  nor 
can  his  dwelling  and  curtilage  occupy  but  an  inconsiderable 
portion,  and  it  frequently  occurs  that  it  is  inconvenient,  if  not 
impracticable,  to  enclose  it  with  a  fence.  Hence  the  rule  has 
obtained,  that  a  residence  upon  or  the  improvement  of  a  part 
of  a  tract  for  use  is  held  to  be  actual  possession  of  the  whole 
tract  or  body  to  which  he  holds  title;  and  this,  no  doubt,  ex- 
tends to  a  number  of  smaller  tracts  or  sub-divisions  adjoining 
each  other  and  forming  one  body.  A  residence  or  an  improve- 
ment upon  one  legal  sub-division  would  extend  the  possession 
to  other  adjoining  legal  sub-divisions  forming  one  entire  body 
of  land,  to  which  the  possessor  of  the  dwelling  or  improve- 
ment held  conveyances. 

The  argument  and  illustration  in  these  cases  would  seem 
to  be  applicable  to  the  case  before  us.  A  person  can  not,  in 
the  nature  of  things,  actually  reside  upon  all  portions  of  a 
tract  of  land.  Nor  can  it  be  denied,  if  one  occupies  a  tract  of 
land  composed  of  one  or  more  legal  sub-divisions  as  one  entire 
farm  divided  into  different  fields,  that  he  actually  resides  upon 
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each  field.  His  actual  residence  is  upon  the  farm,  which  farm 
is  made  up  of  several  legal  sub-divisions;  therefore  he  actually 
resides  upon  each  sub-division  in  contemplation  of  the  law. 
To  give  to  the  statute  a  construction  less  liberal  than  this 
would  go  far  to  defeat  the  object  of  its  framers,  which  was  to 
quiet  titles. 

The  occupancy  of  the  farm,  the  two  tracts  being  under  one 
enclosure  as  one  field,  was  open,  notorious,  exclusive  and  ad- 
verse to  the  owner  or  claimant  of  any  one  of  the  tracts,  and  as 
much  notice  to  him  as  if  a  house  for  a  residence  was  erected  on 
each  sub-division,  and  such  house  actually  occupied.  The 
statute  intends  nothing  more  by  the  term  "  actual  residence," 
so  far  as  the  true  owner  may  be  concerned,  than  notice  to  him. 
Actual  residence  on  the  particular  tract  accomplishes  nothing 
more. 

The  proof  is  ample  as  to  the  actual  residence  for  more  than 
seven  years  within  this  enclosure,  and  the  bar  is  complete. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


William  H.  Stuart 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — reasonable  doubt.  Where  the  evidence  leaves  a  rea- 
sonable doubt  on  the  mind  as  to  whether  a  defendant  is  guilty,  under  the 
evidence,  of  the  technical  crime  with  which  he  is  charged,  although  his 
conduct  may  show  but  little  less  turpitude  than  crime  itself,  he  should  not 

•be  convicted. 

2.  Where  the  evidence  against  a  defendant  indicted  for  the  larceny  of  a 
horse  shows  that  what  he  did  was  done  openly,  in  the  presence  of  other  per- 
sons known  to  the  party  having  the  horse  in  his  possession,  but  not  under 
circumstances  that  would  warrant  the  belief  it  was  larceny,  such  evidence 
tends  to  prove  that  the  offense  was  nothing  graver  than  an  aggravated  tres- 
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"Writ  of  Error  to  the  Circuit  Court  of  Lee  county;  the 
Hon.  William  "W".  Heaton,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  crime  for  which  the  accused  was  indicted  and  convicted 
was  the  larceny  of  a  horse.  On  the  trial,  he  endeavored  to 
prove  he  had  traded  for  the  horse  with  the  son  of  the  owner, 
who  had  the  temporary  possession.  Whether  the  pretense  of 
trading  horses  was  a  colorable  device,  resorted  to  by  defend- 
ant to  enable  him  to  steal  the  horse  with  impunity,  was  purely 
a  question  of  fact,  and  upon  this  point  the  decision  of  the  case 
turns.  On  this  question  the  evidence  is  contradictory  in  the 
extreme.     It  can  not  all  be  true. 

That  the  accused  was  guilty  of  outrageous  conduct  in  the 
manner  of  obtaining  the  horse,  and  in  concealing  it  from  the 
true  owner,  when  he  sought  to  regain  the  possession,  does  not 
admit  of  a  doubt;  but  whether  the  evidence  shows  he  was 
guilty  of  larceny  beyond  a  reasonable  doubt,  is  a  much  more 
serious  question. 

It  is  contended  the  transaction,  at  most,  was  a  trespass,  but 
it  has  so  many  elements  of  crime  it  is  difficult  to  define  its 
character — whether  it  was  trespass  or  larceny.  There  is  some 
evidence  tending  to  show  there  may  have  been  a  trade  made 
of  the  horses,  although  defendant  resorted  to  the  most  repre- 
hensible means  to  effect  it;  but  this  view  can  hardly  be  main- 
tained. No  element  of  good  faith  appears.  If  the  taking  was 
not  larceny,  it  was  an  aggravated  trespass — but  little  less  in 
turpitude  than  crime  itself. 

We  have  examined  with  care  the  entire  evidence,  but  are 
not  satisfied  the  accused  was  guilty  of  the  technical  crime  of  ' 
larceny.     What  he  did  was  done  openly,  in  the  presence  of 
other  persons  known  to  the  party  having  the  horse  in  his  pos- 
session, but  not  under  circumstances  that  would  warrant  the 
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belief  it  was  robbery.  This  fact  tends  to  prove  it  was  no 
graver  offense  than  an  aggravated  trespass.  The  evidence,  to 
say  the  least  of  it,  leaves  a  reasonable  doubt  on  the  mind  of 
the  guilt  of  defendant  of  the  technical  crime  of  larceny,  with 
which  he  was  charged,  and  where  that  is  the  case,  the  prisoner 
is  entitled  to  a  new  trial. 

There  was  no  error  in  the  instructions,  when  construed  to- 
gether. They  were  as  liberal  in  favor  of  defendant  as  he  had 
any  right  to  ask  or  expect.  The  court,  at  his  instance,  charged 
the  jury  that,  in  all  cases  where  a  party,  in  good  faith,* takes 
another's  property  under  claim  of  title  in  himself,  he  is  exempt 
from  the  charge  of  larceny,  however  puerile,  or  unfounded,  or 
mistaken,  the  claim  may  be;  and  further,  if  he,  in  good  faith, 
took  the  horse  in  question,  under  the  belief  that  he  had  traded 
for  it  with  a  person  who  had  apparent  right  to  trade  with  him, 
then  the  law  is,  he  is  not  guilty,  although  no  such  trade  had, 
in  fact,  been  made.  Under  the  evidence  in  this  case,  the  court 
would  not  have  been  warranted  in  stating  the  law  more  favor- 
ably for  the  accused.  The  difficulty  is,  whether  the  taking  had 
the  element  of  good  faith  which  is  indispensable  to  relieve  the 
the  party  charged  of  the  crime  of  larceny. 

We  have  examined  the  refused  instructions,  and  whatever 
propositions  of  law  they  contain  applicable  to  the  case  were 
embodied  in  other  charges  given.  The  court  was  not  bound 
to  repeat  them. 

For  the  reasons  indicated,  the  evidence  leaves  it  doubtful 
whether  defendant  was  guilty  of  larceny  or  only  a  trespass. 
We  are  of  opinion  the  judgment  should  be  reversed,  and  the 
Cause  remanded,  that  the  defendant  may  have  a  new  trial. 

Judgment  reversed. 

Mr.  Justice  Craig:  I  do  not  concur  with  a  majority  of  the 
court  in  reversing  the  judgment  in  this  case.  In  my  judg- 
ment, the  evidence  was  ample  to  justify  the  verdict  of  the 
j™7- 
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Oramel  S.  Hough 

v. 

Cook  County  Land  Company. 

1.  Corporation— power  of  to  hold  real  estate.  Where  a  corporation, 
created  \>y  the  laws  of  this  State,  is  authorized  by  its  charter  to  purchase, 
receive  conveyances  for,  and  hold  titles  to  land,  but  is  prohibited  from  so 
purchasing  and  holding  for  other  than  a  prescribed  purpose,  a  deed  execu- 
ted to  it  by  one  having  capacity  to  make  a  conveyance  will  vest  the  title  in 
such  corporation,  and  the  question  as  to  whether  the  corporation  has  ex- 
ceeded its  power  in  making  the  purchase,  is  one  between  the  corporation 
and  the  State,  with  which  the  grantor  has  no  concern. 

2.  Same — purchasing  land  in  excess  of  its  authority.  The  grantor  in  a 
deed  to  a  corporation  having  power  to  purchase  real  estate,  but  which,  by 
its  charter,  is  prohibited  from  making  purchases  for  other  than  a  prescribed 
purpose,  can  not  have  the  conveyance  set  aside  and  his  contract  rescinded,  on 
the  ground  that  the  corporation,  in  taking  the  conveyance,  did  so  for  a  pur- 
pose other  than  that  prescribed,  and  had  exceeded  its  power. 

3.  Same — validity  of  title  to  land  held.  Where  a  corporation  is 
authorized  to  receive  conveyances  of  and  hold  title  to  real  estate,  but  is  pro- 
hibited from  doing  so  for  any  but  specified  purposes,  the  question  as  to  the 
validity  of  title  to  real  estate  conveyed  to  it  can  not  be  made  to  depend  upon 
proof  as  to  whether  the  land  is  held  for  such  specific  purpose  or  not.  The 
title  will  vest  in  the  corporation,  and  the  question  as  to  whether  the  corpor- 
ation has  exceeded  its  power,  may  be  raised  only  by  the  State  or  by  a 
stockholder. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Trumbull,  Church  &  Trumbull,  for  the  appellant. 

Mr.  George  W.  Smith,  and  Mr.  Charles  A.  Gregory,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  the  appellant  against  the 
appellee,  in  the  court  below,  to  set  aside  a  conveyance  of  cer- 
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tain  lands,  to  cancel  the  stock  of  appellee,  issued  to  him  in 
payment  for  the  same,  and  to  restrain  appellee,  in  the  mean- 
time, from  selling  such  stock,  which  had  been  pledged  to  it  as 
collateral  security  for  a  loan  made  to  appellant. 

A  demurrer  was  interposed  to  the  bill,  which  the  court  be- 
low sustained,  and  dismissed  the  bill. 

So  far  as  the  allegations  of  the  bill  are  material  to  the  ques- 
tions requiring  our  consideration,  they  are  as  follows:  Appel- 
lee claimed  to  be  a  corporation  under  the  laws  of  this  State, 
with  power  to  borrow  and  lend  money;  to  take  lands  and 
mortgages  as  security;  to  purchase  lands  and  make  improve- 
ments thereon  by  erecting  buildings  for  the  purpose  of  renting 
the  same;  to  hold  buildings  and  lots  for  the  purpose  of  im- 
proving and  renting  the  same,  and  to  do  a  general  loan  .busi- 
ness, and  take  lands,  mortgages  and  notes  to  secure  the  loans. 
Appellant,  believing  that  appellee  was  possessed  of  the  pow- 
ers it  claimed,  and  that  it  was  authorized  by  its  charter  to  buy 
land  and  issue  its  stock  in  payment  therefor,  and  to  loan  money, 
etc.,  on  the  24th  day  of  May,  1873,  contracted  with  it  to  sell 
and  convey  to  it  certain  lands  in  Cook  county,  which  are  par- 
ticularly described  in  the  bill,  in  consideration  that  appellee 
would  issue  to  him  365  shares  of  its  stock,  and  would  also  loan 
him  80  per  cent  in  money  of  the  stock,  and  hold  the  stock  as 
collateral  security  on  the  loan — the  loan  to  be  for  one  year 
from  that  date,  with  interest  at  10  per  cent  per  annum  till  due, 
and  12  per  cent  per  month  after  maturity,  with  power,  on  fail- 
ure to  pay,  to  sell,  etc.  The  land  was  conveyed,  the  money 
loaned,  and  the  stock  issued,  and  pledged  as  collateral  security, 
in  conformity  with  the  terms  of  the  agreement. 

Since  the  transaction  occurred,  appellant  has  been  advised 
by  counsel  that  appellee  had  no  authority  to  take  the  land  and 
issue  the  stock;  that  it  professes  to  act  under  authority  of  "An 
act  to  incorporate  the  Land  Improvement  and  Irrigation  Com- 
pany," approved  March  1,  1867,  and  the  change  of  name  to 
the  Cook  County  Land  Company,  by  vote  of  its  stockholders, 
on  the  20th  of  July,  1872,  at  which  time  its  capital  stock  was 
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increased,  in  accordance  with  an  act  of  the  legislature  in  re- 
gard to  changing  names  and  increasing  stock  of  corporations, 
approved  March  26,  1872;  that  the  change  of  name  and  in- 
crease of  stock  was  unauthorized  and  void,  and  all  the  author- 
ity appellee  had  by  its  charter  was  to  purchase  lands  for  the 
purpose  of  irrigation  and  improvement,  for  the  raising  of  crops 
thereon,  and  the  sale  and  disposal  thereof,  when  so  improved. 

It  is  alleged  that  the  power  vested  in  appellee  by  its  charter, 
which  is  made  part  of  the  bill,  as  an  exhibit,  was  to  examine, 
survey  and  purchase  lands  and  interests  therein,  watercourses  or 
interests  therein,  for  the  purpose  of  irrigating  the  lands  that 
might  be  so  purchased,  and  facilitating  crops  in  dry  seasons, 
and  to  improve  and  cultivate  such  crops  chiefly  as  require  irri- 
gation to  produce  the  largest  returns,  and  that  appellee  had 
no  power  to  purchase  and  hold  lands  for  any  other  purpose; 
that  appellee  has  not  purchased  any  lands  for  the  purpose  ot 
irrigation,  or  for  any  object  contemplated  by  its  charter,  but 
that  appellee  lias  purchased  a  large  quantity  of  land,  worth 
above  $600,000,  holds  improved  and  unimproved  city  real 
estate,  announces  its  intention  to  erect  buildings  on  part  of  its 
vacant  city  property,  and  that  it  has  been,  since  its  organiza- 
tion, and  now  is,  engaged  in  purchasing  lands,  city  lots,  the 
improvement  of  said  lots  for  the  purpose  of  sale  and  rental, 
and  in  the  purchase  of  tax  certificates,  and  in  loaning  money 
on  bonds  and  mortgages,  etc. 

Appellant  insists  that  the  purchase  of  the  land  and  the  loan- 
ing of  the  money  and  taking  notes  therefor,  were  contrary  to 
positive  statutes,  and  therefore  void. 

The  act  of  March  1, 1867,  under  which  appellee  first  became 
incorporated,  by  its  first  section,  empowers  "  The  Land  Im- 
provement and  Irrigation  Company  to  have,  hold,  possess  and 
enjoy,  by  themselves,  successors  and  assigns  forever,  lands,  ten- 
ements, hereditaments,  goods,  chattels,  choses  in  action,  and 
effects  of  every  kind,  and  the  same  to  grant,  sell,  alien,  invest, 
loan  and  dispose  of;"  and  the  fourth  section  of  that  act  is  as 
follows : 
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"  The  chief  objects  of  this  association  shall  be  to  examine, 
survey  and  purchase  lands  or  interests  in  lands,  watercourses 
or  interests  therein,  which  are  as  near  as  may  be  adapted  by 
nature  to  the  use  of  water  to  irrigate  the  same,  to  facilitate  the 
growth  of  crops  in  dry  seasons,  and  to  improve  and  cultivate 
the  same  for  such  crops  chiefly  as  require  irrigation  to  pro- 
duce the  largest  returns."  Private  Laws  of  1867,  Yol.  2,  p. 
241. 

Section  21  of  the  general  incorporation  law,  approved 
March  26,  1872,  under  which  appellee  changed  its  name  and 
increased  its  capital,  contains  this  proviso:  "And  provided 
further,  that  any  corporation  other  than  corporations  for  man- 
ufacturing purposes,  availing  itself  of  or  accepting  the  bene- 
fits of,  or  formed  under  this  act  (except  the  mere  change  of 
name),  shall  be  subject  to  the  general  laws  of  this  State  now 
in  force,  or  which  may  hereafter  be  passed,  regulating  corpor- 
ations of  like  character."     2  Gross,  59. 

One  of  the  general  laws  then  and  still  in  force  regulating 
corporations,  provides  that  "  no  foreign  or  domestic  corpora- 
tion established  or  maintained  in  any  way  for  the  pecuniary 
profit  of  its  stockholders,  shall  purchase  or  hold  real  estate  in 
this  State,"  except  as  provided  for  in  that  act.  2  Gross,  106, 
sec.  36. 

Section  10  of  that  act  authorizes  corporations  to  "  own,  pos- 
sess and  enjoy  so  much  real  and  personal  estate  as  shall  be 
necessary  for  the  transaction  of  their  business,"  and  "  to  sell 
and  dispose  of  the  same  when  not  required  for  the  uses  of  the 
corporation;"  and  it  contains  a  proviso  that  "all  real  estate  so 
acquired  in  satisfaction  of  any  liability  or  indebtedness,  unless 
the  same  may  be  necessary  and  suitable  for  the  business  of 
such  corporation,  shall  be  offered  at  public  auction,  at  least 
once  every  year,"  etc. 

In  case  any  corporation  shall  fail  to  sell  such  lands,  it  is 
made  the  duty  of  the  State's  Attorney  of  the  proper  county  to 
proceed  against  the  corporation,  by  information,  to  the  end 
that  such  lands  shall  be  decreed  to  be  sold.     2  Gross,  103. 
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And  the  first  section  authorizes  corporations  to  be  formed 
in  the  manner  by  the  act  provided,  for  any  lawful  purpose  ex- 
cept banking,  insurance,  real  estate,  brokerage,  the  operation 
of  railroads,  and  the  business  of  loaning  money.  Conceding 
that,  in  determining  appellee's  powers,  these  several  provisions 
must  be  construed  together,  and  that  appellant's  construction, 
that  appellee  has  authority  only  to  examine,  survey  and  pur- 
chase lands  or  interests  in  lands,  watercourses  or  interests 
therein,  which  are  as  near  as  may  be  adapted  by  nature  to  the 
use  of  water  to  irrigate  the  same,  etc.,  is  correct,  does  it  fol- 
low that  the  title  to  lands  conveyed  to  and  held  by  it  for  other 
and  different  purposes  is  absolutely  void,  and  may  be  so  de- 
clared at  the  instance  of  the  grantor  seeking,  for  that  cause 
alone,  to  repossess  himself  of  the  property  ? 

The  authorities  cited  in  the  brief  for  appellant — Bank  U.  S. 
v.  Owens,  2  Peters,  538-9,  Munsell  v.  Temple,  3  Gilm.  93, 
Gin.  Mut.  etc.  v.  Rosenthal,  55  111.  91,  Green  v.  Seymour,  3 
Sandf.  Ch.  292,  Smith  v.  Bromley,  Douglas,  696,  and  Brown- 
ing v.  Morris,  Cowp.  790 — recognize  the  general  doctrine  that 
a  contract  prohibited  by  statute  or  against  the  manifest  policy 
of  the  law,  is  void;  and -in  Carroll  v.  East  St.  Louis,  67  111. 
568,  also  cited  by  appellant,  the  question  before  us  was,  whether 
a  corporation,  created  in  another  State  for  the  sole  purpose  of 
buying  and  selling  lands,  has  power  to  purchase  and  hold  title 
to  lands  in  this  State,  and  we  held  that  it  has  not,  because  it 
would  tend  to  create  perpetuities,  and  is  against  the  general 
policy  of  our  legislation. 

In  a  more  recent  case,  Starkweather  v.  The  American  Bible 
Society,  72  111.  50,  the  same  doctrine  was  reasserted. 

There  seems  to  us,  however,- to  be  this  important  distinction 
between  the  principle  recognized  in  these  authorities  and  that 
applicable  here.  There,  by  reason  of  the  express  or  implied 
prohibition  of  the  law,  the  party  is  absolutely  denied  the  power 
to  acquire  any  rights  through  the  particular  contract.  Here, 
there  is  power  to  purchase,  receive  conveyances  and  hold  title 
to  lands,  but  it  is  prohibited  that  they  shall  be  purchased  and 
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held  for  other  than  a  prescribed  purpose.  In  the  one  case,  the 
principle  affects  the  power  of  acquisition;  in  the  other,  it 
affects  simply  the  use  to  which  the  acquisition  shall  be  ap- 
plied. 

There  can  be  no  question  of  the  right  of  a  stockholder  to 
the  aid  of  a  court  of  equity  against  a  corporation,  to  prevent 
it  from  misapplying  its  capital,  or  from  doing  acts  which  would 
amount  to  a  violation  of  its  charter;  but  the  frame  and  prayer 
of  the  bill  in  the  present  case  do  not  contemplate  such  relief, 
and  we  do  not  conceive  it  could  be  granted  without  material 
amendment,  to  make  which,  leave  should  have  been  asked  in 
the  court  below. 

But  appellee  being  authorized  to  purchase  and  hold  lands, 
and  appellant  having  sufficient  capacity  to  convey,  the  title  was 
obviously  vested  in  appellee  by  the  delivery  of  the  deed,  and 
the  question  whether  appellee  has,  by  its  purchase  and  use  of 
lands,  exceeded  the  powers  conferred  by  its  charter,  is  one  be- 
tween the  State  and  appellee,  with  which  appellant,  as  a  grantor 
simply,  has  no  concern.  Banks  v.  Poiteaux,  3  Randolph,  141 ; 
Barrow  v.  iV.  and  C.  T.  Co.  9  Humphreys,  304;  Chambers 
v.  St.  Louis,  29  Mo.  576 ;  Attorney  General  v.  Tudor  Ice  Co. 
104  Mass.  239;  Whitman  Mining  Co.  v.  Baker,  3  Nevada, 
391;  Hayward  v.  Davidson,  41  Ind.  212;  Angell  &  Ames  on 
Corp.  sees.  152-3;  Dillon  on  Munic.  Corps,  sec.  444;  JVatoma 
W.  and  M.  Co.  v.  Clarkin,  14  Cal.  544. 

It  is  well  observed  by  Field,  J.,  in  the  case  last  above  re- 
ferred to,  at  p.  552:  "It  would  lead  to  infinite  embarrass- 
ments if,  in  suits  by  corporations  to  recover  the  possession  of 
their  property,  inquiries  were  permitted  as  to  the  necessity  of 
such  property  for  the  purposes  of  their  incorporation,  and  the 
title  made  to  rest  upon  the  existence  of  that  necessity."  And 
this  can  not  be  better  illustrated  than  by  reference  to  the 
fourth  section  of  appellee's  charter,  before  quoted.  Precisely 
where  would  the  line  be  drawn  between  those  lands  which  are, 
in  the  language  there  employed,  "  as  near  as  may  be  adapted 
by  nature  to  the  use  of  water  to  irrigate  the  same,"  and  those 
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which  are  not?  If  it  were  competent  to  inquire  whether  the 
land  conveyed  is  such  as  is  contemplated  by  the  charter,  this 
would  have  to  be  determined,  and  in  every  conveyance  it  would 
be  material  in  determining  whether  title  vested,  or  the  deed 
was  a  nullity. 

Our  conclusion  is,  assuming  appellant's  construction  of  the 
several  statutes  affecting  appellee's  corporate  powers,  to  be  cor- 
rect, (upon  which  we  express  no  opinion,)  appellant  may,  as  a 
stockholder,  on  a  bill  filed  for  that  purpose,  have  relief  in 
equity  to  restrain  appellee  from  acting  in  excess  or  in  viola- 
tion of  its  corporate  powers;  and  he  may  also,  as  a  citizen  of 
the  State,  cause  steps  to  be  taken  in  its  name,  for  the  same 
cause,  to  have  judgment  of  forfeiture  of  its  franchise;  but  he 
can  not,  as  a  grantor  of  lands,  urge  such  acts  as  a  cause  for 
decreeing  his  deed  void,  and  a  rescission  of  his  contract. 

Treated  as  a  bill  to  rescind  the  contract  on  the  ground  of 
fraud,  independently  of  the  questions  we^have  considered,  the 
allegations  are  insufficient. 

The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Walker:  I  am  in  favor  of  affirming, 
unless  complainant  should  be  required  to  refund  the  money  he 
received  from  the  company.  I  hold  that  the  company  exceeded 
their  power  in  purchasing  these  lands,  and  that  the  company 
should  be  held  to  have  taken  no  title  by  the  purchase. 
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John  P.  Gautzert 

V. 

William  Hoge. 

1.  Pakty  plaintiff  at  law — on  simple  contract.  It  is  well  settled,  as  a 
general  rule,  that,  in  cases  of  simple  contracts,  the  person  for  whose  use  the 
contract  is  made  may  maintain  an  action  in  his  own  name  upon  it,  although 
the  consideration  does  not  move  from  him. 

2.  Same — on  specialty.  But  in  the  case  of  specialties,  where  there  is  a 
covenant  with  one  person  to  pay  another  a  sum  of  money,  the  latter  can  not 
maintain  an  action  thereon,  but  suit  must  be  brought  in  the  name  of  the 
former. 

3.  Thus,  where  the  purchaser  of  land  executed  to  the  vendor  a  mortgage 
to  secure  the  purchase  money,  which  contained  a  covenant  on  the  part  of 
the  mortgagor  to  pay  the  mortgagee  the  sum  of  $600  in  one  year  after  its 
date,  and  also  a  covenant  to  pay  a  mortgage  given  by  the  mortgagee  to  a 
third  party,  of  $550,  on  the  same  land,  it  was  held,  that  such  third  party 
could  not  maintain  an  action  of  covenant  on  the  mortgage,  but  that  the  suit 
should  have  been  brought  in  the  name  of  the  mortgagee. 

4.  Evidence — parol,  to  vary  written  contract.  Parol  testimony  can  not 
be  received  to  vary  the  legal  effect  of  a  written  instrument,  but  it  must  be 
construed  as  it  is,  unaffected  by  parol  evidence  beyond  that  of  surrounding 
circumstances. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  for  the  appellant. 
Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  covenant,  brought  by  William  Hoge, 
the  appellee,  against  John  P.  Gautzert,  the  appellant,  upon 
a  mortgage  deed  executed*  by  Gautzert  to  Mathews,  on  the 
30th  day  of  September,  1868,  to  secure  the  purchase  money 
due  upon  a  sale,  made  by  Mathews  to  Gautzert,  of  the  real 
estate  described  in  the  mortgage.  The  plaintiff  in  the  court 
below  recovered,  and  the  defendant  appealed. 

The  point  is  made,  that  an  action  of  covenant  is  not  main- 
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tainable  in  the  name  of  Hoge;  that  Mathews  alone  can  sue 
upon  the  covenant  contained  in  the  mortgage  deed. 

Mathews  had  sold  to  Gautzert  the  land  described  in  the 
mortgage,  for  the  price  of  $1280,  and  executed  a  deed  therefor 
to  Gautzert  September  30,  1868.  The  latter  paid  down  $130, 
and,  for  the  rest  of  the  purchase  money,  gave  his  mortgage 
upon  the  land,  of  the  same  date  with  the  deed.  The  material 
parts  of  the  mortgage  are  as  follows: 

"  I,  John  P.  Gautzert,  of  the  county  of  Grundy,  and  State 
of  Illinois,  do  hereby  grant,  convey  and  transfer  to  John  D. 
Mathews  *  *  the  following  described  real  estate,  *  * 
which  real  estate  I  declare  to  be  in  mortgage  for  the  payment 
of  $600  loaned  to  me,  *  *  and  I  hereby  covenant  to 
pay  the  said  sum  of  money  in  one  year.  *  *  The  mort- 
gagor also  covenants  to  pay  a  mortgage  of  $550,  dated  Sep- 
tember 1,  1868,  to  William  Hoge,  due  in  two  years  from  date, 
and  given  by  said  mortgagee  in  this  instrument." 

The  action  is  for  a  breach  of  the  latter  covenant.  The  Hoge 
mortgage  was  upon  the  same  land,  and  contained  a  covenant 
by  Mathews  to  pay  the  mortgage  debt. 

The  rule  upon  the  subject  is  thus  laid  down  by  Chitty:  It 
is  an  inflexible  rule,  that,  if  a  deed  be  inter  partes,  that  is,  on 
the  face  of  it,  expressly  describe  and  denote  who  are  the  parties 
to  it,  (as,  "between  A  of  the  first  part,  and  B  of  the  second 
part,")  C  can  not  sue  thereon,  although  the  obligation  purport 
to  be  made  for  his  sole  advantage,  and  contain  an  express  cov- 
enant with  him  to  perform  an  act  for  his  benefit.    1  Chit.  PI.  4. 

If  a  deed-poll,  being  a  deed  not  inter  partes,  contain  a  cove- 
nant with  A,  to  pay  B  a  sum  of  money,  it  may  be  doubtful 
whether  B  could  sue  in  his  own  name.  The  covenant  being 
with  A,  though  for  the  benefit  of  another,  and  the  contract 
being  under  seal,  it  would  appear  that,  in  such  case,  A  should 
be  the  plaintiff.  If,  however,  the  covenant  in  a  deed-poll  be 
generally  "  to  pay  B,"  or  be  expressly  with  him  to  pay  the 
money  to  him,  there  appears  to  be  no  difficulty  in  his  main- 
taining an  action  in  his  own  name,  although  he  did  not  execute 
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the  deed,  and  were,  in  all  other  respects,  a  stranger  to  it.  Id. 
p.  5. 

It  is  well  settled,  as  a  general  rule,  that,  in  cases  of  simple 
contracts,  the  person  for  whose  benefit  the  promise  is  made 
may  maintain  an  action  in  his  own  name  upon  it,  although  the 
consideration  does  not  move  from  him.  But  there  is  a  well 
understood  distinction  in  this  respect,  between  simple  contracts 
and  specialties.  In  the  latter  case  we  recognize  the  rule  to  be, 
as  it  appears  to  be  recognized  by  Chitty,  that,  where  there  is 
a  covenant  with  one  person  to  pay  another  a  sum  of  money, 
the  suit  should  be  in  the  name  of  the  former.  The  instrument 
containing  this  covenant  here  in  question  we  regard  a  deed-poll, 
but  in  our  view  the  covenant  is  not  expressly  with  Iioge  to  pay 
the  mortgage  to  him,  nor  is  it  generally  to  pay  Hoge,  but  we 
consider  it  one  with  Mathews,  the  mortgagee,  to  pay  a  debt 
the  latter  was  owing  to  Hoge,  which  would  be  indirectly  for 
the  benefit  of  Hoge. 

The  covenant  in  question  is  not,  in  express  terms,  with 
Mathews;  neither  is  it  with  Hoge.  Mathews  was  a  party  to 
the  mortgage,  as  mortgagee,  to  whom  Gautzert  conveys  the 
land  in  mortgage,  to  secure  the  two  remaining  installments  of 
the  purchase  money  therefor,  of  $600  and  $550.  There  is  a 
covenant  to  pay  the  $600 ;  there  are  covenants  of  title,  that 
the  mortgagee  may  sell  upon  failure  of  payment,  and  the  in- 
strument contemplates  that,  there  may  be  a  sale  for  non-per- 
formance of  any  of  the  covenants  therein. 

All  the  other  covenants  are  manifestly  with  Mathews,  the 
mortgagee,  though  not  in  terms,  and  this  particular  covenant 
to  pay  Mathews'  mortgage  of  $550  to  Hoge,  must  be  deemed 
to  be  made  with  the  same  party  as  the  rest.  It  is  a  covenant 
to  pay  $550  of  the  purchase  money  due  Mathews;  but  instead 
of  being  to  pay  it  direct  to  the  latter,  it  is  to  pay  a  mortgage  of 
his  to  Hoge,  of  that  amount.  The  only  mention  of  Hoge  in  the 
covenant  is,  as  a  party  to  the  $550  mortgage,  by  way  of  de- 
scription of  it.  The  party  to  this  covenant  must  be  either 
Mathews  or  Hoge.  It  can  not  well  be  said  that  they  are  both 
parties  to  it.     To  allow  that  Hoge  is  the  covenantee,  and  the 
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sole  right  of  action  to  be  in  him,  this  result  would  follow:  that, 
upon  the  $550  mortgage  becoming  due,  and  not  being  paid, 
Mathews  could  not  sue  upon  the  covenant  and  enforce  the 
remedy  for  its  breach.  Hoge  might  not  choose  to  do  so,  but 
be  content  to  repose  upon  the  security  of  the  mortgage,  and 
Mathews'  personal  responsibility,  until,  ultimately,  Mathews 
might  himself  have  to  pay  this  mortgage  debt  to  Hoge,  in 
whole  or  in  part,  and  so  be  subject  to  be  exposed  to  the  loss, 
whole  or  partial,  of  the  $550  part  of  the  purchase  money  of 
the  land  sold  by  him  to  Gautzert. 

We  are  of  opinion  that  the  covenant,  in  essence,  was  with 
Mathews,  to  pay  him  $550,  part  of  the  purchase  money  of  the 
mortgaged  land  bought  from  him,  by  discharging  a  mortgage 
of  his  for  that  amount  to  Hoge,  which  Mathews  was  person- 
ally liable  to  pay,  and  that  the  suit  should  have  been  brought 
in  the  name  of  Mathews,  and  not  in  that  of  Hoge. 

Mathews'  title  to  the  lands  he  mortgaged  to  Hoge  appears 
to  have  failed,  it  having  been  a  tax  title;  and,  from  extraneous 
parol  proof  which  was  introduced,  it  would  seem  that  Hoge 
advanced  the  $550  to  Mathews  which  the  mortgage  to  Hoge 
secured,  in  reliance  upon  the  purchase  of  the  land  to  be  made 
by  Gautzert,  and  the  personal  guarantee  to  be  given  of  the  lat- 
ter, that  he  would  pay  the  money,  and  that,  although  the  mort- 
gage bears  date  September  1,  1868,  the  money  was  not  actually 
advanced  by  Hoge  until  after  the  writings  were  executed  be- 
tween Mathews  and  Gautzert ;  though  this  was  only  between 
Mathews  and  Hoge,  and  unknown  to  Gautzert,  there  never 
having  been  any  arrangement  or  understanding  whatever  upon 
the  subject  between  the  three  together.  If  there  were  any 
such  purpose  as  above,  it  was  but  imperfectly  accomplished  by 
the  writings  which  were  made. 

We  can  not  allow  a  written  instrument  to  be  varied  by  parol 
proof,  but  must  construe  it  as  it  is,  unaffected  by  parol  evidence, 
beyond  that  of  surrounding  circumstances. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

3— 73d  III. 
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Statement  of  the  case. 


August  Fisher 


The  National  Bank  of  Commerce. 

1.  Practice — rule  of  court  for  trying  cause  out  of  its  order  on  docket. 
A  rule  of  court  whereby  an  action  ex  contractu  may  be  brought  to  trial  out 
of  its  order  on  the  docket,  upon  the  affidavit  of  the  plaintiff,  his  attorney  or 
agent,  of  a  belief  that  the  defense  is  made  for  delay,  and  notice  to  the  defend- 
ant or  his  attorney,  unless  it  is  made  to  appear,  by  affidavit  of  facts  in  detail, 
that  the  defense  is  made  in  good  faith,  is  void,  as  being  inconsistent  with 
the  practice  in  such  cases  provided  by  statute. 

2.  Same — affidavit  for  speedy  judgment.  To  entitle  the  plaintiff  to  judg- 
ment by  default  in  an  action  ex  contractu,  unless  the  defendant  should  file 
an  affidavit  that  he  believes  he  has  a  good  defense,  under  sec.  36  of  the  Prac- 
tice Act  of  1872,  the  plaintiff  must  file  with  his  declaration  an  affidavit, 
showing  the  nature  of  his  demand  and  the  amount  due  him  from  the  de- 
fendant, after  allowing  to  him  all  his  just  credits,  deductions  and  set-offs. 
An  affidavit  by  the  plaintiff's  attorney,  that  he  believes  the  defense  is  made 
only  for  delay,  is  wholly  insufficient  to  require  any  affidavit  of  merits  from 
the  defendant. 

3.  Same — must  be  uniform,.  Under  the  constitutional  provision  requir- 
ing that  the  practice  in  all  courts  of  the  same  class  or  grade  shall  be  uniform, 
so  far  as  regulated  by  law,  where  the  practice  in  any  respect  is  regulated  by 
statute,  the  courts  are  prohibited  from  adopting  rules  inconsistent  with  such 
practice. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  National 
Bank  of  Commerce  of  Chicago,  against  August  Fisher,  upon 
an  indorsed  promissory  note.  The  defendant  filed  the  general 
issue,  and  an  affidavit  of  merits,  as  follows: 

"August  Fisher,  being  duly  sworn,  deposes  and  says  that 
he  is  the  defendant  in  the  above  entitled  cause,  and  that  he 
verily  believes  that  he  has  a  good  defense  to  said  suit  upon  the 
merits." 

The  defendant  also  filed  a  plea  alleging  full  payment  of  the 
note  to  the  payee  thereof  and  assignment  thereof  to  plaintiff 
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after  maturity;  also  a  plea  that  the  note  was  transferred  by  the 
payee  to  the  plaintiff  after  maturity  and  without  consideration, 
and  that  the  same  still  belonged  to  the  payee,  Thomas  K. 
Holden,  who  was  indebted  to  the  defendant  in  a  sum  greater 
than  the  amount  of  the  note,  and  that  the  suit  was  brought  for 
the  benefit  of  the  payee. 

The  cause  was  taken  up  and  tried  out  of  its  place  on  the 
calendar,  upon  the  following  affidavit: 

"E.  A.  Otis,  of  said  county,  being  duly  sworn,  says  that 
he  is  the  attorney  of  the  said  plaintiff,  and  that  he  believes 
that  the  defense  in  said  cause  is  made  only  for  delay." 

Mr.  Allan  C.  Story,  and  Mr.  Rufus  King,  for  the  appellant. 

Mr.  E.  A.  Otis,  for  the  appellee. 

Mr.  Justice  Sciiolfield  delivered  the  opinion  of  the  Court : 

One  of  the  rules  of  practice  adopted  by  the  Superior  Court 
of  Cook  county,  and  claimed  to  be  in  force  when  the  present 
cause  was  disposed  of,  is  as  follows: 

"Ordered,  that  in  any  case  ex  contractu  pending  on  an  issue 
or  issues  of  fact  only,  or  only  requiring  the  similiter  to  be 
added,  which  is  noticed  for  trial  at  any  term,  if  the  plaintiff, 
or  an  attorney  or  agent  of  the  plaintiff,  shall  make  an  affidavit 
that  he  or  she  believes  that  the  defense  is  made  only  for  delay, 
the  plaintiff,  by  giving  the  defendant's  attorney,  or  the  defend- 
ant, if  he  or  she  do  not  appear  by  attorney,  five  days'  previous 
notice  with  a  copy  of  such  affidavit  that  the  plaintiff  will  bring 
on  said  case  for  trial  at  the  opening  of  the  court,  on  a  day  of 
such  term  to  be  specified  in  such  notice,  or  as  soon  thereafter 
as  the  court  will  try  the  same,  may  proceed  to  a  trial  at  the 
time  specified  in  said  notice,  unless  it  shall  be  made  to  appear 
to  the  court,  by  affidavit  of  facts  in  detail,  that  the  defense  is 
made  in  good  faith,  when  the  case  will  remain  to  be  tried  in  its 
regular  order  on  the  trial  calendar." 

The  first  and  principal  question  is,  was  this  a  valid  rule,  and 
obligatory  upon  the  parties  to  the  present  suit,  under  the  con- 
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stitution  and  the  statute  then  in  force  relating  to  practice  in 
courts  of  record. 

By  sec.  29,  art.  6,  of  the  present  constitution,  it  is  provided: 
"All  laws  relating  to  courts  shall  be  general,  and  of  uniform 
operation ;  and  the  organization,  jurisdiction,  powers,  proceed- 
ings and  practice  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  *  *  *  shall  be  tmiform."  It 
was  held  in  The  People  ex  rel.  v.  Bumsey,  64  111.  44,  and 
Mitchell  v.  The  People,  of  the  present  term,  that  all  special  laws 
in  conflict  with  this  provision  were  abrogated  by  its  adoption. 

It  only  remains,  then,  to  inquire  whether  the  practice  in 
courts  of  record,  in  respect  to  the  matters  embraced  within  the 
rule,  was  regulated  by  law,  and,  if  so,  is  the  rule  in  harmony 
with  the  law?  We  shall  be  enabled  to  determine  this  by  refer- 
ence to  the  act  relating  to  Practice  in  Courts  of  Record,  in 
force  July  1,  1872. 

By  the  14th  section  of  that  act,  the  clerk  is  required,  in 
docketing  civil  cases,  to  set  them  down  in  order,  according  to 
the  date  of  their  commencement.  By  the  loth  section  he  is 
required  to  set  and  apportion  the  causes  for  as  many  days  of 
the  term  as  he  may  think  necessary,  or  be  directed  by  the 
judge,  to  which  time  all  subpcenaes  shall  be  made  returnable. 
And  by  the  16th  section,  "all  causes  shall  be  tried  or  otherwise 
disposed  of  in  the  order  they  are  placed  on  the  docket,  unless 
the  court,  for  good  and  sufficient  cause,  shall  otherwise  direct." 

The  36th  section  is:  "If  the  plaintiff  in  any  suit  upon  a 
contract,  expressed  or  implied,  for  the  payment  of  money,  shall 
file  with  his  declaration  an  affidavit,  showing  the  nature  of  his 
demand  and  the  amount  due  him  from  the  defendant,  after 
allowing  to  the  defendant  all  his  just  credits,  deductions  and 
set-offs,  if  any,  he  shall  be  entitled  to  judgment  as  in  case  of 
default,  unless  the  defendant,  or  his  agent  or  attorney,  if  the 
defendant  is  a  resident  of  the  county  in  which  suit  is  brought, 
shall  file  with  his  plea  an  affidavit,  stating  that  he  verily  be- 
lieves he  has  a  good  defense  to  said  suit,  upon  the  merits  to 
the  whole  or  a  portion  of  the  plaintiff's  demand,  and  if  a  por- 
tion, specifying  the  amount,  (according  to  the  best  of  his  judg- 
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ment  and  belief.)  Upon  good  cause  shown,  the  time  for  filing 
snch  affidavit  may  be  extended  for  such  reasonable  time  as  the 
court  shall  order.  No  affidavit  of  merits  need  be  filed  with  a 
demurrer,  plea  in  abatement  or  motion:  Provided,  that  if  the 
plaintiff,  his  agent  or  attorney,  shall  file  an  affidavit,  stating 
that  affiant  is  taken  by  surprise  by  such  plea  and  affidavit  of 
merits,  that  he  believes  that  plaintiff  has  testimony  to  support 
his  claim  against  the  defendant,  which  he  can  not  produce  at 
that  term  of  court  but  expects  to  produce  by  the  next  term, 
the  court  shall  continue  such  cause  until  the  next  term." 

The  37th  section  provides,  that  "when  any  part  of  the  de- 
mand is  upon  an  account,  and  the  defendant  shall  suffer  default 
for  the  want  of  an  affidavit  of  merits  or  for  non-appearance,  or 
for  nil  dioit,  the  affidavit  so  filed  with  the  declaration  may  be 
taken  as  jprima  facie  evidence  of  the  amount  due  upon  such 
account,  but  the  court  may  require  further  evidence." 

The  matters  to  which  the  rule  of  court  and  these  sections 
relate,  are  thus  seen  to  be  the  same,  namely:  the  taking  up 
and  disposing  of  actions  ex  contractu  out  of  their  regular  order 
on  the  docket,  when  there  is  no  substantial  defense.  The 
practice  in  this  class  of  cases,  therefore,  under  the  rule  of  the 
Superior  Court,  is  different  from  what  it  is  in  the  circuit  courts, 
under  the  statute,  and  these  courts  are  of  the  same  class  or 
grade. 

If  the  plaintiff  believes  there  is  no  valid  defense  to  his  claim, 
and  desires  a  speedy  judgment,  under  the  statute  he  must  file 
an  affidavit  with  his  declaration,  showing  the  nature  of  his 
demand  and  the  amount  due  him  from  the  defendant,  after 
allowing  all  his  just  credits,  deductions  and  set-offs,  if  any; 
but,  under  the  rule  of  the  Superior  Court,  he  is  simply  required 
to  make  an  affidavit  that  he  believes  the  defense  is  made  only 
for  delay.  And  the  defendant,  in  such  case,  to  entitle  himself 
to  a  trial,  under  the  statute  is  only  required  to  file  an  affidavit 
with  his  pleas,  stating  that  he  verily  believes  he  has  a  good 
defense  to  the  suit  upon  the  merits,  while  under  the  rule  of  the 
Superior  Court  he  is  compelled  to  make  it  appear  to  the  court, 
by  affidavit  of  facts  in  detail,  that  the  defense  is  in  good  faith. 
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The  practice,  being  regulated  by  law,  must,  under  the  con- 
stitution, be  uniform ;  and,  from  whatever  source  the  Superior 
Court  may  have  assumed  to  derive  its  authority  to  adopt  the 
rule,  inasmuch  as  it  is  inconsistent  with  the  general  law,  it  is 
void  and  of  no  effect. 

The  affidavit  filed  by  the  plaintiff  was  insufficient  to  require 
the  defendant  to  file  an  affidavit  of  merits  with  his  pleas,  but 
the  affidavit  of  merits  filed  with  the  defendant's  pleas  was  in 
strict  conformity  with  the  36th  section  of  the  Practice  Act, 
and  the  court  erred  in  holding  it  insufficient,  and  trying  the 
case,  against  the  plaintiff's  objections,  out  of  its  order. 

There  was  no  good  and  sufficient  cause  shown  why  the  case 
should  not  have  taken  its  course  on  the  trial  calendar,  and  been 
tried  in  its  order,  as  other  causes  for  trial  were. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  and  Mr.  Justice  Sheldon:  We  concur 
in  the  conclusion,  for  the  reason  that  the  defendant  had  filed 
his  affidavit  of  a  defense  upon  the  merits. 


KlDDEE 

V. 

Kand,  McNally  &,  Co. 

Appeal   from   the  Superior   Court  of  Cook  county;    the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Grant  Goodrich,  and  Mr.  John  C.  Patterson,  for  the 
appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  turns  upon  the  validity  of  the  rule  of  practice  of 
the  Superior  Court  of  Cook  county,  which  we  have  already 
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passed  upon  in  Fisher  v.  National  Bank  of  Commerce,  ante. 
We  there  held,  that  the  matters  to  which  that  rule  relates, 
the  taking  up  cases  and  disposing  of  them  out  of  their  order 
on  the  docket,  when  there  is  no  substantial  defense,  are  regu- 
lated by  the  Practice  Act  in  force  July  1,  1872,  and  that  the 
rule  is  consequently  void  and  of  no  effect. 

It  follows,  that  the  court  below  erred  in  taking  up  and  dis- 
posing of  the  present  case  out  of  its  order  on  the  docket,  against 
the  defendant's  objections,  and  the  judgment  must,  therefore, 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Bjchakd  Ball  et  al. 

v. 
John  Benjamin. 

1.  Evidence — "parol,  to  establish  a  fact  upon  which  written  contract  is 
silent.  Where  a  party,  who  had  purchased  a  double  saw-bench  to  be  used 
in  a  planing  mill,  sold  out  his  interest  in  the  mill  and  machinery  to  his 
partner,  and  the  latter  agreed,  in  writing,  to  pay  "  all  debts  due  for  material 
used  in  the  construction  of  the  planing  mill  and  building  now  occupied  by 
them,"  it  was  held,  that  parol  evidence  was  admissible  to  show  whether  the 
saw-bench  was  any  part  of  the  material  used  in  the  construction  of  the  mill 
and  building,  in  a  suit  by  the  creditor  who  sold  the  bench,  against  such 
purchaser  agreeing  to  pay  the  debts.  Its  effect  was  not  to  vary  the  terms 
of  the  written  contract,  but  to  establish  a  fact  upon  which  the  contract  was 
silent. . 

2.  Allegations  and  proofs — in  respect  to  different  counts.  There  is  no 
error  in  instructing  the  jury  so  as  to  confine  the  plaintiffs  right  of  recovery 
to  the  contract  declared  upon  in  the  special  count  of  his  declaration,  where 
there  is  no  evidence  to  justify  a  recovery  under  the  common  counts,  or  aside 
from  the  contract. 

3.  Consideration — promise  without,  invalid.  The  promise  of  a  party 
to  the  holder  of  a  promissory  note  upon  a  third  person,  to  pay  the  same, 
without  any  consideration,  will  not  support  an  action. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 
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Messrs.  Kilgour  &  Manahan,  for  the  appellants. 

Messrs.  Sackett  &  Bennett,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  appellants,  against  John 
Benjamin,  in  the  circuit  court  of  Whiteside  county,  to  recover 
the  value  of  a  double  saw-bench  which  was  sold  by  them  to 
one  Daniel  H.  Call. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
and  judgment  against  appellants. 

When  Call  purchased  the  double  saw-bench,  he  was  engaged 
in  the  planing,  sash  and  door  business,  and  the  machine  was 
bought  to  be  used  in  the  planing  mill.  Upon  making  the 
purchase,  he  gave  appellants  his  note  for  the  machine.  Before 
it  arrived,  Benjamin  purchased  of  Call  a  half  interest  in  his 
business.  The  inventory  taken  did  not,  however,  include  the 
machine.  While  the  two  were  in  partnership,  the  machine 
arrived,  and  was  taken  to  the  mill.  Subsequently,  Call  sold 
out  to  Benjamin. 

Upon  making  the  sale,  Call  took  of  Benjamin  a  bond, 
which,  among  other  things,  contained  a  clause  as  follows: 
"The  condition  of  said  obligation  is  such  that,  whereas,  the 
said  Call  has  this  day  sold  unto  the  said  Benjamin  his  interest 
in  the  property  owned  by  them,  under  the  firm  name  of  Call 
&  Benjamin;  by  the  terms  of  which  sale  the  said  Benjamin  is 
to  pay  all  the  indebtedness  of  the  said  firm  of  Call  &  Benja- 
min, and  all  debts  due  for  material  used  in  the  construction  of 
the  planing  mill  and  building  now  occupied  by  them." 

The  declaration  in  this  case  contained  one  special  count, 
together  with  the  common  counts.  It  is  averred  in  the  special 
count  that,  on  November  10,  1868,  in  consideration  of  having 
bought  out  the  business  of  Call,  and  that  Call  had  delivered 
to  the  defendant  the  double  saw-bench,  defendant  promised 
Call  to  pay  said  note  to  the  plaintiffs. 

The  real  question  for  the  jury  to  determine  was,  whether 
Benjamin,  in  buying  out  Call,  assumed  the  payment  of  appel- 
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lants'  debt,  as  averred  in  the  special  count  of  the  declaration. 
In  order  to  establish  this  fact,  appellants  read  in  evidence  the 
bond  which  contained  the  contract  that  fixed  the  liability  of 
appellee,  if  liable  at  all. 

After  the  bond  was  read  in  evidence,  which  contained  these 
words,  "  and  all  debts  due  for  material  used  in  the  construc- 
tion of  the  planing  mill  and  building  now  occupied  by  them," 
it  was  then  a  question  for  the  jury  to  determine  whether  the 
double  saw-bench  was  a  part  or  parcel  of  the  material  of 
which  the  planing  mill  was  composed.  Upon  this  point,  ap- 
pellee called  several  witnesses  who  were  familiar  with  the 
planing  mill  and  the  machine,  and,  after-  they  stated  that  it 
was  not  used,  or  in  any  manner  attached  to  the  planing  mill 
for  use,  this  question  was  asked:  Was  this  double  saw-bench 
any  part  of  the  material  used  in  the  construction  of  the  planing 
mill  and  building  of  Call  &  Benjamin?  The  answer  to  this 
interrogatory  was :  "  It  was  no  part  of  the  mill,  because  it  was 
not  set  up.  "We  had  no  room  for  it.  We  had  it  in  the  base- 
ment. Blair  brought  the  saw-bench  to  the  mill.  Benjamin 
was  not  there  when  it  came." 

This  evidence  was  objected  to  by  appellants,  and  its  admis- 
sion is  one  of  the  grounds  relied  upon  to  secure  a  reversal  of 
the  judgment. 

We  are  unable  to  perceive  any  valid  objection  to  the  evi- 
dence. It  was  not  only  unobjectionable,  but  the  peculiar  lan- 
guage used  in  the  bond  rendered  that  character  of  evidence 
indispensable  to  a  proper  presentation  of  appellee's  side  of 
the  case. 

When  this  case  was  before  this  court  at  a  former  term,  in 
alluding  to  the  language  of  the  bond,  "  material  used  in  the 
construction  of  the  planing  mill,"  it  was  said:  "The  inter- 
pretation to  be  given  to  these  words  does  not  depend  upon  any 
legal  principle,  but  upon  the  nature  of  the  machine  and  the 
extent  to  which  it  was  a  part  of  the  planing  mill."  We  are 
aware  of  no  other  manner  the  jury  could  know  the  nature  of 
the  machine,  and  whether  it  was  a  part  of  the  mill,  unless 
aided  by  evidence  upon  those  questions. 
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The  evidence  did  not  tend  in  any  manner  to  vary  or  change 
the  terms  of  the  written  contract,  but  its  object  was,  to  estab- 
lish a  fact  upon  which  the  contract  was  silent. 

It  is  insisted  by  appellants  that  the  defendant's  first,  second 
and  eighth  instructions,  which,  in  effect,  confined  appellants' 
right  of  recovery  to  the  contract  declared  upon  in  the  special 
count  of  the  declaration,  should  not  have  been  given. 

The  record  in  this  case  discloses  no  evidence  upon  which  a 
recovery  could  be  had  aside  from  that  contained  in  the  bond 
given  by  Benjamin  to  Call,  and,  under  these  circumstances, 
the  instructions  were  proper. 

Conceding  that  appellee  told  the  agent  of  appellants  that  he 
would  pay  the  note  they  held  against  Call,  it  was  a  mere 
promise  without  consideration,  and  would  not  support  an  action 
on  the  common  counts. 

The  issues  involved  in  the  case,  so  far  as  we  can  see  from 
the  record,  were  fairly  submitted  to  the  jury,  and  we  see  no 
substantial  reason  to  disturb  the  judgment.  It  will  therefore 
be  affirmed. 

Judgment  affirmed. 


Joseph  O.  Glover  et  al. 


Clara   Benjamin. 

1.  Estoppel — to  complain  of  decree  not  protecting  party's  interest. 
Where  a  decree  is  rendered  in  a  cause  which  properly  protects  a  party's  in- 
terest in  the  premises,  and  he  causes  the  same  to  be  reversed  on  the 
ground  of  its  being  in  his  favor,  and  rendered  without  his  consent,  he  will 
have  no  cause  of  complaint  if  the  second  decree  fails  to  protect  him.  After 
repudiating  the  relief  granted  him,  he  will  be  estopped  from  insisting  on 
the  same  relief. 

2.  Decree — whether  personal  or  alternative.  A  decree  on  the  foreclosure 
of  a  mortgage  which  finds  the  sum  due  from  the  mortgagee,  and  requires  a 
subsequent  purchaser  to  pay  the  same  by  a  day  named,  and,  if  he  does  not,  that 
the  mortgaged  premises  be  sold,  is  not  a  personal  decree  against  the  mort- 
gagee, but  is  in  effect  an  alternative  one,  and  is  not  erroneous. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Clara  Benjamin  and  S. 
G.  W.  Benjamin,  against  Joseph  O.  Glover,  George  C.  Camp- 
bell and  Samuel  K.  Haven,  to  foreclose  a  mortgage.  The 
mortgage  was  given  by  Charles  H.  Scriven  to  Samuel  R.  Ha- 
ven, as  trustee,  on  certain  city  lots,  to  secure  the  payment  of 
a  promissory  note  of  $6000,  given  by  Scriven  to  Clara  Benja- 
min, and  also  another  note  of  $1500  given  by  him  to  Mary  A. 
Stowell.  The  bill  alleged  that  the  latter  note  had  been  fully 
paid,  and  that  Clara  Benjamin  had  sold  and  assigned  to  the 
defendant  Glover  an  undivided  half  of  the  $6000  note,  and 
that  he  declined  to  join  as  a  complainant  in  the  bill.  It 
appeared  that  Scriven  had  sold  and  conveyed  the  premises,  and 
that  defendant  Campbell  was  the  owner  of  Scriven's  equity 
of  redemption. 

A  decide  was  rendered  in  favor  of  Clara  Benjamin  and  de- 
fendant Glover,  and  for  the  sale  of  the  premises,  and  the  latter 
procured  its  reversal  on  the  ground  that  he  had  not  asked  for  a 
foreclosure,  and  the  decree  in  his  favor  was  without  his  consent. 

After  the  cause  was  remanded,  a  decree  was  rendered  finding 
the  amount  due  Clara  Benjamin,  and  requiring  Campbell  to 
pay  the  same  by  a  day  named,  and  in  default  thereof  that  the 
mortgaged  premises  be  sold.  From  this  decree  Glover  and 
Campbell  appealed. 

Mr.  B.  C.  Cook,  for  the  appellant  Glover. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence,  for 
the  appellant  Campbell. 

Per  Curiam:  This  cause  was  before  this  court  at  the  Sep- 
tember term,  1873,  when  the  questions  involved  were  fully 
considered,  and  the  decree  of  the  Superior  Court  was  reversed 
and  the  cause  remanded  alone  upon  the  ground  that  the  court 
rendered  a  decree  in  favor  of  appellant  Glover,  without  his 
consent,  when  he  neither  asked  nor  desired  any  relief  whatever. 
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•  The  cause  was  remanded  with  directions  to  the  court  to  enter 
a  decree  in  favor  of  appellees  for  the  amount  due  them  upon 
the  note  and  mortgage.  This  has  been  done,  and  if  appellant 
Glover  is  not  protected,  he  has  no  just  grounds  to  complain. 
By  the  former  decree,  he  was  fully  protected.  He  protested 
against  the  action  of  the  court,  and  caused  a  reversal  of  the 
decree  for  the  reason  that  he  desired  no  relief  or  protection. 
It  is  now  too  late  for  him  to  insist  upon  what  he  repudiated 
before. 

Appellant  Campbell  urges  that  the  decree  should  be  reversed 
because  it  is  a  personal  decree  against  him.  We  do  not  so 
regard  it.  The  decree  is,  in  effect,  an  alternative  one.  If  the 
money  is  not  paid  by  a  specified  time,  then  the  premises  are 
to  be  sold.  The  option  is  given  to  Campbell  to  pay  the  money 
named  in  the  decree,  or  suffer  the  property  to  be  sold.  The 
case  of  Gochenour  v.  Mowry,  33  111.  331,  is  conclusive  of  the 
question  raised. 

The  other  questions  sought  to  be  raised  are  settled  by  the 
opinion  filed  when  the  cause  was  before  us  at  the  September 
term,  1873,  and  we  must  decline  to  review  them. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Alonzo  Gage  et  al. 

v. 
John  Schroder. 

1.  Evidence — contents  of  lost  record.  A  record,  when  lost  or  destroyed, 
may,  like  any  other  writing,  be  proved  "by  secondary  evidence.  After  its 
loss  is  shown,  its  contents  may  be  shown  by  witnesses  who  know  them. 

2.  Administrator's  sale— -failure  to  appoint  guardian  ad  litem  for  in- 
fant defendants.  If  the  court  has  acquired  jurisdiction  of  the  subject  mat- 
ter by  the  filing  of  a  petition  by  an  administrator  for  leave  to  sell  real  estate 
to  pay  debts,  and  of  the  persons  of  infant  defendants  by  the  publication  of 
notice,  a  failure  to  appoint  a  guardian  ad  litem,  or  his  failure  to  answer,  will 
not  defeat  the  jurisdiction  of  the  court,  and  render  the  subsequent  proceed- 
ings void,  while  it  may  be  error. 
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Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Alonzo  Gage,  Allen 
Mulkins  and  Samantha  J.  Mulkins,  against  John  Schroder,  for 
the  recovery  of  two  tracts  of  land. 

The  plaintiffs  claimed  title  as  children  and  only  heirs  of 
Stephen  I.  Gage,  deceased.  The  defendant  relied  upon  a  deed 
executed  to  his  grantor  by  Leonard  Loomis,  administrator  of 
Stephen  I.  Gage,  deceased,  made  under  a  decree  of  the  county 
court  of  Lake  county  in  May,  1863,  for  the  sale  of  the  land  to 
pay  debts.  On  the  trial,  after  proof  of  the  loss  of  the  original 
petition  and  certain  other  parts  of  the  record,  the  court  allowed 
parol  proof  of  their  contents,  to  which  the  plaintiffs  excepted. 
The  judgment  was  for  the  defendant. 

Messrs.  McDaid,  Wilson  &  Picher,  for  the  appellants. 
Messrs.  Runyan,  Avery  &  Comstock,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  first  objected  that  the  court  below  erred  in  receiving 
parol  evidence  of  the  contents  of  the  petition,  printer's  certifi- 
cate, and  decree  of  court  ordering  a  sale  of  the  premises  in 
controversy,  which  were  proved  to  have  been  lost.  The  case 
of  Barnett  v.  Wolf,  70  111.  76,  is  referred  to  in  support  of  the 
proposition.  There  is  scarcely  any  analogy  between  that  and 
this  case.  In  that,  the  record  remained  full  and  unimpaired, 
whilst  in  this  case  the  record  has  been  lost  or  destroyed.  In 
that  case,  the  effort  was  to  prove  that  the  notice  was  sufficient, 
although  as  it  appeared  on  file  it  was  insufficient.  There  was 
in  that  case  no  question  as  to  the  proof  of  the  contents  of  a 
lost  or  destroyed  record.  The  questions  are  different,  and  in- 
volve different  rules.  In  the  one  case  there  was  a  notice  on 
file,  but  insufficient,  and  the  effort  was  made,  outside  and  inde- 
pendent of  the  record,  to  prove  a  sufficient  service  by  publica- 
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tion — an  effort  to  aid  the  record  by  parol,  which  was  held  to 
be  inadmissible. 

In  this  case,  however,  the  proof  was  not  designed  to  aid  or 
explain  a  record,  but  to  prove  what  the  record,  as  it  existed, 
contained. 

A  record,  when  lost  or  destroyed,  may  be  proved,  like*  any 
other  writing,  by  secondary  evidence,  and,  its  loss  having  been 
shown,  no  reason  is  perceived  why  witnesses,  who  know  its 
contents,  may  not  be  called  to  prove  them.  If  this  was  not 
permitted  in  cases  of  this  character,  where  a  complete  record 
is  not  made  by  the  clerk,  the  title  acquired  by  the  purchaser 
would  be  liable  to  be  defeated  by  loss  or  destruction  of  the 
certificate  of  publication  or  the  petition.  It  may  be  that  there 
is  some  hazard  in  permitting  titles  to  depend  on  the  frail  mem- 
ory of  witnesses  as  to  the  contents  of  records,  but  the  same 
objection  applies  to  all  verbal  evidence  of  the  contents  of  writ- 
ten instruments.  If  deemed  too  uncertain,  or  liable  to  abuse, 
the  General  Assembly  can  readily  remedy  the  evil  by  restoring 
the  statute  requiring  the  clerk,  in  such  cases,  to  make  a  full 
record  of  all  the  proceedings  in  the  case,  which  could  be  done 
with  slight  cost,  and  would  give  stability  to  such  titles. 

The  evidence  that  there  was  a  proper  notice  published  and 
filed  in  this  case  was  ample,  being  proved  by  the  county  clerk 
and  Cook,  who  had  both  seen  the  notice  and  certificate  on  file. 
They  also  testified,  in  a  satisfactory  manner,  to  having  seen  a 
petition  on  file  for  the  sale  of  this  land  by  the  executor  of 
Gage.  We  would  hardly  expect  more  satisfactory  evidence  of 
the  contents  of  a  lost  record.  We  regard  it  as  amply  sufficient 
to  warrant  the  finding  that  there  had  been  a  proper  record  of 
service  by  publication  and  a '  proper  petition  filed.  This  was 
followed  by  a  decree  approving  of  the  sale  appearing  of  record 
and  the  executor's  deed. 

But  it  is  assumed  that  the  decree  in  this  case  was  void,  be- 
cause the  county  court  failed  to  appoint  a  guardian  ad  litem 
for  appellants,  who  were  then  defendants. 

In  the  case  of  Peak  v.  Shasted,  21  111.  137,  it  was  said, 
that  a  minor  could  only  appear  and  defend  by  guardian.     It 
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was  also  held  to  be  error  in  fact  for  a  minor  to  defend  other- 
wise than  by  his  guardian  or  guardian  ad  litem.  The  rule  was 
recognized  in  the  case  of  Hall  v.  Davis,  44  111.  494,  and  in 
Quigley  v.  Roberts,  ib.  503. 

It  was  held,  in  Gibson  v.  Roll,  30  111.  179,  that,  in  cases  of 
this  character,  the  jurisdiction  of  the  subject  matter  is  acquired 
by  filing  the  petition,  and  jurisdiction  of  the  person  by  publi- 
cation of  the  notice,  and  it  should  have  been  said,  or  by  service 
of  the  notice  as  provided  b}7  the  statute ;  and  the  same  doctrine 
was  announced  in  the  case  of  Goudy  v.  Hall,  36  Ilh  313. 
Other  cases  might  be  referred  to,  in  our  reports,  announcing 
the  same  rule.  And  it  has  been  said,  in  numerous  cases,  that, 
whether  the  guardian  ad  litem  answer  or  not,  the  evidence 
must  be  preserved  in  the  record,  to  support  the  decree. 

In  Goudy  v.  Hall,  supra,  it  was  held,  that  the  failure  of  the 
guardian  to  answer  for  one  of  the  minor  defendants,  did  not 
take  away  the  jurisdiction  of  the  court. 

If,  as  we  have  seen,  the  filing  of  the  petition  and  the  notice 
or  service  confer  full  jurisdiction  to  proceed  to  adjudicate, 
then  the  failure  of  the  court  to  appoint  a  guardian  ad  litem, 
or,  when  appointed,  his  failure  to  file  an  answer,  whilst  it  may 
be  error,  can  not  be  held  to  be  jurisdictional.  Such  a  failure 
could  not  operate  to  deprive  the  court  of  jurisdiction  previously 
acquired.  When  the  infant  is  brought  into  court,  it  is  neces- 
sary for  the  guardian  to  appear  for  the  defendant,  as  an  adult 
appears  by  attorney.  And  that  the  infant  may  be  properly 
defended,  it  is  the  duty  of  the  court  to  appoint  a  guardian  ad 
litem.     This  is  required  by  the  statute. 

It,  then,  follows,  that  the  decree  of  the  county  court  was  valid 
and  binding,  the  sale  regular,  and  the  title  which  Gage  died 
seized  of  to  this  land  passed  to  the  purchaser  at  the  sale  by  the 
executor,  and  plaintiffs  below  were  thus  deprived  of  their  title 
to  the  same;  and,  having  no  title  for  the  premises  for  which 
this  suit  was  brought,  they  have  shown  no  right  to  recover. 

From  what  has  been  said,  it  is  apparent  that  it  is  unneces- 
sary to  discuss  the  other  questions  raised  and  urged  for  a  re- 
versal.    None  of  the  instructions  refused  for  appellants  could 
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have  changed  the  result,  even  if  they  were  legally  correct ;  nor 
did  the  court  below  err  in  giving  appellee's  instructions. 

We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


David  M.  Ford 
•  v. 

The  David  M.   Ford  Manufacturing  Co. 

1.  Practice  in  Supreme  Court — items  of  account  not  considered  in  re- 
spect to  finding  below.  Where  the  facts  have  been  considered  and  weighed 
by  the  court  below,  this  court  will  not  take  up  each  item  of  account  in  dis- 
pute, and  endeavor  to  rectify  every  supposed  error  attributed  to  the  court  in 
its  finding,  when  no  question  of  law  is  involved. 

2.  Contract — sale  of  clioses  in  action  for  stock.  Where  a  party,  being 
financially  embarrassed,  turned  over  all  his  effects  in  a  certain  business  to 
a  company  formed  of  his  creditors,  in  payment  of  his  debts,  and  was  to  have 
stock  in  the  company  for  any  surplus,  and  among  the  effects  were  certain 
clioses  in  action  which  proved  worthless,  and  which  were  returned  to  him 
and  accepted  without  objection,  it  was  held,  that  he  was  not  entitled  to  pay 
for  the  face  of  such  clioses  in  action. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellant. 

Messrs.  G-ookins  &  Roberts,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  Superior  Court 
of  Cook  county,  by  David  M.  Ford  against  the  David  M.  Ford 
Manufacturing  Company,  otherwise  called  "The  Chicago  Water 
and  Gas  Pipe  Company,"  to  enforce  a  vendor's  lien  for  a  por- 
tion of  the  purchase  money  against  so  much  of  the  property 
complainant  had  sold  and  delivered  to  the  defendants  as  was 
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real  estate,  complainant  claiming  there  was  due  him  therefor 
about  the  sum  of  forty  thousand  dollars. 

The  bill  is  quite  voluminous,  giving  a  history  of  the  trans- 
action, by  which  it  would  appear  that  complainant  was  engaged 
in  the  city  of  Chicago  in  the  manufacture  of  water  and  gas 
pipes,  and  other  like  articles,  in  August,  1871 ;  that  he  became 
embarrassed  in  his  operations,  having  incurred  debts  and  lia- 
bilities amounting  to  near  three  hundred  thousand  dollars, 
when  his  creditors,  on  the  representation  by  complainant  to 
them,  or  the  greater  part  of  them,  of  his  difficulties,  some  few 
days  prior  to  August  22,  1871,  came  to  an  agreement  with 
complainant  to  form  a  new  company,  to  be  organized  on  the 
basis  of  three  hundred  and  twenty  thousand  dollars,  being  the 
supposed  value  of  the  assets  of  complainant  employed  in  his 
business,  and  they  would  take  stock  in  such  company  to  the 
amount  of  their  claims.  The  company  was  organized  under 
the  name  of  The  David  M.  Ford  Manufacturing  Company. 
The  true  amount  of  the  claims  of  the  creditors  was  two  hun- 
dred and  eighty  thousand  five  hundred  and  twenty-three  dol- 
lars and  eighty-four  cents,  and  that  of  the  assets  was  estimated 
at  three  hundred  and  twenty-one  thousand  seven  hundred  and 
sixty-seven  dollars  and  sixty-six  cents.  The  appraisers  made 
an  inventory  of  the  assets  after  the  company  was  organized, 
including  therein  all  choses  in  action,  good,  bad  and  indifferent, 
also  a  bonus  on  the  lease,  the  buildings  being  upon  leased 
ground,  and  a  demand  against  the  city  of  Chicago  for  a  balance 
on  a  contract  made  with  the  Board  of  Public  Works  for  water 
pipe,  amounting  to  eleven  thousand  eight  hundred  and  sixteen 
dollars  and  twelve  cents.  The  difference  between  the  assets 
and  debts  due  by  complainant  amounted  to  forty-one  thousand 
two  hundred  and  forty-three  dollars  and  eighty-two  cents,  which 
complainant  was  to  receive  in  stock  of  the  newly  formed  com- 
pany, of  which  twenty-six  thousand  dollars  was  issued  to  com- 
plainant. 

The  defendant  company  answered  the  bill  at  length  and 
in  detail,  and  filed  a  cross-bill,  which  was  answered  by  com- 
plainant, and  a  mass  of  testimony  taken,  and  after  a  natient 
4-73d  III. 


50  Ford  v.  David  M.  Ford  Mfg.  Co.         [Sept.  T. 

Opinion  of  the  Court. 

hearing  and  close  scrutiny  of  the  court  trying  the  cause,  the 
bill  was  dismissed  at  the  costs  of  complainant. 

To  reverse  this  decree  this  appeal  is  taken,  and  not  a  single 
question  of  law  presented  for  consideration.  The  whole  stress 
of  the  argument  of  appellant  is  on  the  facts.  The  facts  have 
been  considered  and  weighed  by  the  court  below;  they  have 
undergone  close  scrutiny,  and  it  can  not  be  expected  that  an 
appellate  court  will  take  up  each  item  of  account  in  dispute, 
and  endeavor  to  rectify  every  supposed  error  attributed  to  the 
court  in  its  finding.  This  we  can  not  do.  We  can  only  con- 
sider the  main  grounds  of  complaint  on  this  appeal,  and  unless 
we  can  see  some  substantial  error  in  the  finding,  we  will  not 
disturb  the  decree. 

The  principal  point  in  controversy,  it  seems  to  us,  is  as  to 
the  clioses  in  action,  which,  it  is  contended  by  appellant,  were 
assigned  to  appellees  as  assets. 

It  will  be  perceived  that  some  of  these  ohoses  were  not  as- 
signable at  law,  and,  indeed,  that  none  of  them  were,  in  fact, 
assigned  by  appellant  to  appellees.  These  ohoses  amounted, 
nominally,  to  thirty-one  thousand  and  eighty-one  dollars  and 
seventy-three  cents,  including  everything,  as  well  the  bonus  on 
the  leasehold  as  the  claim  against  the  city.  We  infer,  from 
the  testimony,  that  these  assets  were  soon  discovered  to  be 
worthless,  and  it  was  agreed  between  the  parties  that  appellees 
should  have  ninety  days  within  which  to  collect  such  as  might 
be  collectable,  and  such  as  could  not  be  collected  should  be 
returned  to  appellant,  and  he  debited  with  them.  This  would 
reduce  appellant's  claim  of  forty  thousand  dollars  in  stock  to 
about  eight  thousand  nine  hundred  and  eighteen  dollars. 

These  clioses  were  returned  to  appellant  without  objection 
on  his  part,  nor  does  it  appear  he  had  any  ground  for  objection, 
as  they  were  never  assigned  to  the  company,  but  delivered 
merely,  as  above  stated.  The  only  interest  they  could  have 
had  in  them  was  an  equitable  one,  of  which  they  were  relieved 
on  the  return  of  the  same  to  appellant. 

To  show  these  clioses  were  no  part  of  the  agreement,  it  is 
only  necessary  to  refer  to  the  proposition  made  by  appellant  to 
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appellees,  dated  Chicago,  September  9,  1871,  in  which  these 
items  will  not  be  found.  Appellant  never  proposed  to  assign 
those  things,  but  if  they  were  passed  over  to  the  company  they 
proved  to  be  worthless,  and  were  received  back  by  appellant. 
"We  think  there  was  no  error  in  deducting  this  amount  from 
the  balance  supposed  to  be  due  appellant. 

And  so  as  to  the  bonus  upon  the  leasehold.  This  was  not  a 
just  claim  by  appellant,  for  the  evidence  is  conclusive,  the  pre- 
senting of  it  as  a  claim  was  a  mere  experiment,  to  be  allowed 
or  not  by  the  company,  as  they  might  choose,  and  which  they 
did  not  allow. 

It  appears  appellant  has  received  from  the  company  twenty- 
six  thousand  dollars  in  stock,  greatly  more  than  he  is  entitled 
to  under  the  evidence.  His  bill  is  not  sustained  by  the  testi- 
mony in  the  cause,  and  the  court  decided  correctly  in  dismissing 
it  at  his  costs,  and  we  affirm  the  decree. 

Decree  affirmed. 


Conrad  Fry 

v. 

John  C.  Patridge  et  al. 

1.  Landlord  and  tenant — release  of  tenant  and  accepting  another  may 
be  inferred.  An  agreement  to  release  the  original  lessee,  and  accept  another 
tenant  in  his  stead,  need  not  necessarily  be  express,  but  may  be  inferred 
from  the  conduct  of  the  parties. 

2.  Although  premises  may  have  been  originally  leased  to  one  party,  yet 
if  another  occupies  half  of  them,  and  the  lessor  makes  out  and  collects  one- 
half  of  the  rent  of  such  other  for  a  number  of  times,  this  will  be  a  recogni- 
tion of  a  separate  tenancy.  The  question  of  the  release  of  the  original 
tenant  and  acceptance  of  another  for  a  distinct  part  of  the  premises,  is  one 
of  fact. 

3.  Error — obviated  by  instructions.  In  a  suit  between  a  landlord  and 
tenant,  there  is  no  error  in  admitting  evidence  of  damages  to  the  tenant  for 
the  want  of  repairs,  where  the  jury  are  instructed  that  the  landlord  is  not 
bound  to  make  repairs  unless  an  express  promise  to  do  so  is  proven. 
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Appeal  from  the  Superior  Court  of  Cook. county;  the  Hon. 
John  Burns,  Judge,  presiding. 

This  was  a  distress  for  rent,  by  Conrad  Fry  and  John  S. 
Miller,  against  John  C.  Patridge  and  Lorin  Palmer,  for  the 
use  of  a  store-room.  The  original  verbal  agreement  was  to 
lease  the  premises  to  the  firm  of  John  C.  Patridge  &  Co.,  but 
one  half  was  occupied  by  Wight  &  Stevens,  who,  until  their 
failure,  paid  one-half  of  the  rent.  Before  the  trial,  the  death 
of  Miller  was  suggested,  and  Fry  was  allowed  to  prosecute  as 
surviving  plaintiff.  A  trial  was  had  by  a  jury,  who  found  the 
issues  for  the  defendants.  The  plaintiff  moved  for  a  new  trial, 
which  was  denied  and  an  exception  taken. 

Messrs.  Merriam  &  Alexander,  for  the  appellant. 

Mr.  George  G.  Bellows,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  immaterial,  in  this  controversy,  whether  the  agreement 
to  lease  the  premises  was  for  one  or  three  years.  No  written 
lease  was  ever  signed  by  the  parties.  It  may  be  regarded  as  a 
parol  lease  for  one  year  for  the  sum  of  $10,000,  payable  in 
equal  monthly  installments.  The  main  store-room  is  what  is 
called  a  double  room,  and  was  divided  through  the  centre  by  a  . 
line  of  posts  to  support  the  upper  floor.  Appellees  occupied 
one  side  of  this  main  room  and  the  firm  of  Wight  &  Stevens 
the  other  side. 

Adopting  the  theory  of  appellant,  that  the  original  agree- 
ment in  respect  to  the  leasing  of  the  premises  was  made  alone 
with  appellees,  is  there  no  evidence  the  lessors  released  them 
and  accepted  Wight  &  Stevens  as  their  tenants  to  the  extent 
of  one-half  of  the  demised  premises?  Upon  this  question 
there  is  some  evidence,  and  the  case  having  been  submitted 
to  the  jury  under  proper  instructions,  we  do  not  feel  authorized 
to  disturb  their  finding. 

The  agreement  to  release  the  original  lessees,  and  accept 
other  tenants  in  their  stead,  need  not  necessarily  be  express. 
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Such  an  agreement  may  be  inferred  from  the  conduct  of  the 
parties.     Bedford  v.  Terhune,  30  ¥.  Y.  453. 

Before  appellees  entered 'into  the  possession,  it  was  agreed 
the  names  of  Wight  &  Stevens,  as  well  as  appellees,  should 
be  put  in  the  lease  as  lessees.  When  the  first  installment  of 
rent  became  due,  the  bill  rendered  for  the  entire  amount  was 
made  out  to  appellees.  They  paid  one-half  of  it  and  referred 
the  agent  of  the  lessors  to  Wight  &  Stevens  for  the  other 
half,  who  promptly  paid  it.  All  future  bills  were  made  out 
separately,  one-half  against  appellees  and  the  other  half  of  the 
rent  against  Wight  &  Stevens,  and  paid  accordingly.  After 
Wight  &  Stevens  became  bankrupt,  the  assignee  paid  one-half 
of  the  rent  for  some  months.  These  acts  may  be  regarded  as 
distinct  and  unequivocal  recognitions  of  a  separate  tenancy, 
from  which  the  jury  might  justly  draw  the  conclusion  they 
did.  Whether  the  lessors  had  released  the  original  lessees,  and 
accepted  Wight  &  Stevens  as  tenant  for  a  distinct  portion  of 
the  demised  premises,  was  purely  a  question  of  fact.  White 
v.  Walker,  31  111.  422 ;  Woodcock  v.  North,  8  Bing.  170 ;  Bowers 
v.  Smith,  5  B.  and  A.  850. 

The  evidence  admitted  as  to  damages  sustained  by  appellees 
in  consequence  of  the  want  of  repairs,  did  appellant  no  harm, 
for  the  jury  were  distinctly  instructed  that,  unless  there  was 
an  express  promise  proven,  the  landlord  was  not  bound  to 
make  repairs.  Whether  there  had  been  such  a  promise,  was  a 
question  upon  which  the  jury  had  the  right  to  pass. 

We  perceive  no  such  error  in  the  instructions  given  as  would 
warrant  a  reversal  of  the  judgment.  They  are  substantially 
correct.  All  of  appellant's  refused  instructions  that  were  ma- 
terial to  the  decision  of  this  case,  were  contained  in  those  that 
were  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Henry  G.  Richards  et  ux. 

v. 
Isaac  R.  Greene. 

1.  Homestead — right  is  in  7iusband,  as  owner.  On  bill  by  the  purchaser 
of  land  under  a  deed  of  trust  executed  by  a  husband,  who  was  the  owner,  in 
which  his  wife  failed  to  unite,  to  have  the  homestead  set  off,  it  is  error  to 
set  oft*  the  same  to  the  wife. 

2.  Same — husband  and  wife  must  both  release,  to  be  effectual.  The  statute 
having  made  it  a  condition  to  the  alienation  of  a  homestead  that  the  wife 
of  the  owner  shall  unite  with  him  in  the  release,  a  release  of  the  same  by 
the  husband  alone  of  the  right  is  without  effect,  even  as  against  himself,  so 
far  as  concerns  the  homestead  right. 

3.  Chancery — relief  inconsistent  with  frame  of  bill.  On  bill  by  a  pur- 
chaser under  a  deed  of  trust  which  failed  to  release  the  homestead,  to  have 
the  same  set  off,  which  shows  the  existence  of  prior  mortgages,  it  is  errone- 
ous to  decree  that  the  complainant  is  the  owner  in  fee  of  the  premises,  sub- 
ject to  the  homestead  exemption. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  "Williams,  McKenzie  &  Calkins,  for  the  appellant. 

Mr.  E.  II.  Leach,  and  Mr.  G.  C.  Lanphere,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Isaac  R.  Greene,  the 
appellee,  a  purchaser  of  certain  premises  at  a  sale  thereof  under 
a  trust  deed,  against  Henry  G.  Richards  and  Mary  Richards, 
his  wife,  appellants,  to  have  set  off  to  them,  or  one  of  them,  a 
homestead  of  the  value  of  $1000,  in  the  premises. 

The  court  below  found  the  homestead  right  to  be  in  Mary 
Richards,,  and  set  off  the  homestead  to  her.     This  was  error. 

Henry  G.  Richards  was  the  owner  of  the  land,  and  he  alone 
executed  the  deed  of  trust  containing  a  release  of  the  homestead 
right,  without  his  wife,  Mary  Richards,  joining  therein,  or  in 
any  way  herself  releasing  the  homestead  right.  Where  a  house- 
holder, possessing  a  homestead  right,  has  a  wife,  our  statute, 
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in  express  terms,  makes  it  a  condition  to  the  alienation  of  the 
homestead  that  the  wife  shall  sign  and  acknowledge  a  release, 
in  writing,  of  the  homestead  exemption. 

Without  compliance  with  snch  condition,  there  will,  in  such 
case,  be  no  alienation  of  the  homestead.  Although  the  hus- 
band himself  here  executed  a  release  of  the  homestead  right,  it 
was  without  effect,  even  as  against  himself,  so  far  as  concerns 
the  homestead  right.  The  statutory  condition  by  which  alone 
it  could  be  affected  was  wanting.  The  husband,  Henry  G. 
Richards,  was  the  householder,  having  a  family,  who  owned 
the  land  at  the  time  of  making  the  trust  deed,  and  to  whom 
the  homestead  right  belonged,  and  the  homestead  should  have 
been  set  off  to  him  instead  of  to  his  wife. 

It  was  also  improper,  under  the  bill  in  this  case,  to  decree 
that  the  petitioner  was  the  owner  in  fee  simple  of  the  premises, 
subject  to  the  homestead  exemption. 

The  bill  sets  out  that  the  trust  deed  was  made  expressly 
subject  to  two  prior  mortgages,  and  alleges  that  they  were  both 
unpaid  at  the  time  of  the  filing  of  the  bill.  It  is  true,  there 
is  a  stipulation  in  the  record  that  the  complainant  in  the  bill 
had  become  the  owner  of  the  notes  secured  by  the  mortgages, 
but  yet  there  was  no  allegation  in  the  bill  upon  which  to  base 
a  decree  that  the  complainant  owned  the  premises  in  fee,  subject 
to  the  homestead  right.  The  averment  in  the  bill  was  just 
the  contrary. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  conformity  with  this  opinion. 
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Jaivles  Weight  et  al 

v. 
John  S.  Gould  et  al. 

New  trial — newly  discovered  evidence.  On  a  motion  for  a  new  trial,  a 
party  is  not  allowed  to  avail  of  his  ignorance  of  evidence,  which  he  could 
have  discovered  in  apt  time  by  the  exercise  of  reasonable  forethought  and 
diligence.  His  affidavit  must  negative  every  circumstance  from  which 
negligence  may  be  inferred. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  S.  Gould  and  Wil- 
liam R.  Gould  against  James  Wright  and  Alfred  B.  Lawther. 
A  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiffs,  for  $2412.70,  the  court  refusing  a  motion  by 
defendants  for  a  new  trial. 

Messrs.  Crane  &  Tatham,  for  the  appellants. 
Mr.  B.  D.  Magruder,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  are  asked  to  reverse  this  judgment  because  the  finding 
of  the  jury  was  contrary  to  the  evidence.  The  controversy 
grew  out  of  the  sale  of  a  quantity  of  flax  seed,  partially  dam- 
aged, mill  machinery,  etc.,  immediately  after  the  Chicago  fire 
of  October  9,  1871,  by  appellees  to  appellants.  The  point  in 
dispute  most  earnestly  insisted  upon  by  the  counsel  for  appel- 
lants, relates  to  the  quantity  of  the  flax  seed  received  by  appel- 
lees. The  price  to  be  paid  is  not  in  dispute.  It  was  $1.40  per 
bushel. 

We  have  carefully  gone  over  the  evidence  in  the  record,  and 
have  considered  and  weighed  it  with  all  the  care  we  could,  and 
the  result  is,  we  are  not  convinced  the  verdict  is  wrong. 

Counsel  for  the  appellants,  in  their  very  laudable  zeal  in 
behalf  of  their  clients,   have  worked  themselves   up    to    the 
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belief  that  the  evidence  of  Kiraplen  and  Hull,  two  very  material 
witnesses  on  behalf  of  appellees,  are  shown,  by  their  own  ex- 
aminations, to  be  nn worthy  of  credit.  The  record  fails  to  pro- 
duce that  impression  on  us.  The  cross-examination  to  which 
they  were  subjected  was  thorough  and  severe,  and  if,  in  their 
bearing  on  the  witness  stand,  there  was  aught  tending  to  dis- 
parage the  effect  of  their  evidence,  not  apparent  in  the  record, 
the  jury  were  in  a  position  to  have  observed  it,  and  it  would, 
doubtless,  have  had  its  proper  effect  with  them.  Without  dis- 
regarding the  evidence  of  these  witnesses,  it  is  impossible,  on 
any  hypothesis  that  we  can  discover,  to  say  that  the  evidence 
preponderates  in  favor  of  appellants. 

We  are  also  asked  to  reverse  the  judgment  because  of  the 
newly  discovered  evidence  disclosed  by  the  affidavits  of  Wright 
and  Dagan. 

Wright's  affidavit,  omitting  the  caption,  signature  and  jurat, 
is  in  these  words:  "James  Wright,  being  first  duly  sworn,  on 
his  oath,  says,  that  he  is  one  of  the  defendants  in  the  above 
entitled  cause;  that  the  affidavit  subscribed  by  Frank  Dagan 
has  been  read  by  this  affiant,  and  that  the  facts  set  forth  therein 
have  come  to  the  knowledge  of  this  affiant  since  the  first  trial 
of  the  above  cause,  and  further  this  affiant  saith  not." 

Waiving  all  other  objections  which  might  be  taken  to  the 
sufficiency  of  this  affidavit,  it  is  palpably  defective  in  not  show- 
ing that  Dagan's  evidence  could  not  have  been  discovered  and 
produced  on  the  trial  by  the  use  of  reasonable  diligence.  His 
affidavit  shows  that  he  would  have  contradicted  certain  state- 
ments sworn  by  certain  of  appellees'  witnesses  to  have  been 
made  by  himself,  with  regard  to  the  quantity  of  flax  seed  re- 
ceived by  appellants.  It  does  not  app.ear  that  Dagan  could 
not  have  been  found,  and  the  correctness  of  those  statements 
learned  in  time  to  have  used  his  evidence,  if  it  had  been  found 
desirable,  before  the  trial  concluded.  A  party  is  not  allowed, 
on  a  motion  for  new  trial,  to  avail  of  his  ignorance  of  evidence 
which  he  could  have  discovered  in  apt  time,  by  the  exercise  of 
reasonable  forethought  and   diligence.     His  affidavit   should 
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have  negatived  every  circumstance  from  which  negligence  may 
be  inferred.     Crosier  v.  Cooper,  14  111.  139. 

We  perceive  no  substantial  objection  to  the  instructions 
given  the  jury,  and  we  find,  in  the  whole  record,  no  sufficient 
ground  to  disturb  the  judgment.     It  will  therefore  be  affirmed. 

Judgment  affirmed. 


EoCKFOKD,  EOCK  ISLAND  AND  St.  LOUIS  EaILROAD  Co. 


Ltjcinda  Eafferty. 

1.  Negligence—; facts  showing  negligence  of  railroad  company  in  killing 
a  cow  on  its  track.  Where  a  cow  is  killed  upon  a  railroad  track  by  a  pass- 
ing train,  if  she  was  in  plain  view  of  the  engine-driver  and  fireman  in 
charge  of  the  train,  and  was  seen,  or  could  have  been  seen  by  them  by  the 
use  of  ordinary  care,  in  time  to  have  slackened  the  speed  of  the  train  and 
avoided  the  accident,  and  no  efforts  were  made  in  that  direction,  this  will 
be  such  negligence  as  renders  the  company  liable. 

2.  Same — whether  plaintiff  allowing  his  cow  to  run  at  large  is  guilty.  It 
being  lawful  for  animals  to  run  at  large  upon  the  commons,  the  owner  of  a 
cow,  who  lives  in  the  country,  and  turns  her  out  upon  the  commons,  from 
whence  she  strays  upon  a  railroad,  on  a  public  crossing,  and  is  killed  by  a 
train,  will  not  be  guilty  of  negligence  on  his  part. 

3.  Same — need  not  be  wilful.  A  railway  company,  in  the  running  of  its 
trains,  is  liable  for  stock  killed  upon  its  track  which  results  from  want  of 
ordinary  care  and  diligence.  It  is  not  necessary  that  the  killing  should  be 
wanton,  or  wilfully  done  by  its  servants. 

4.  Error  will  not  always  reverse — improper  instructions.  In  a  suit 
against  a  railway  company  for  the  killing  of  a  cow,  where  there  was  no 
negligence  imputable  to  the  plaintiff,  and  consequently  the  doctrine  of  com- 
parative negligence  was  not  involved,  an  instruction  which  states  the  rule 
in  such  case  incorrectly  will  not  be  such  an  error  as  to  reverse  a  just  judg- 
ment. 

5.  Evidence — relevancy.  In  an  action  against  a  railway  company  to 
recover  the  value  of  a  cow  killed  through  negligence  by  a  passing  train, 
evidence  on  the  part  of  the  plaintiff  that  there  was  much  trouble  in  the 
vicinity,  with  the  company,  about  the  right  of  way,  is  clearly  improper,  jret 
a  proper  and  just  judgment  will  not  be  reversed  for  so  trivial  an  error. 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Mr.  Willoughby,  and  Mr.  H.  M.  Brown,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Lucinda  Eafferty,  against 
the  Eockford,  Eock  Island  and  St.  Louis  Eailroad  Company, 
to  recover  the  value  of  a  cow  killed  on  the  track  of  the  rail- 
road, on  the  2d  day  of  June,  1871. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a  verdict 
in  favor  of  appellee  for  the  value  of  the  cow.  A  motion  for  a 
new  trial  was  overruled  by  the  court,  and  judgment  rendered 
upon  the  verdict. 

The  railroad  company  brings  the  record  here  by  appeal,  and 
insists  upon  a  reversal  of  the  judgment,  first,  on  the  ground 
that  the  verdict  is  manifestly  against  the  weight  of  evidence; 
second,  that  the  court  erred  in  giving  appellee's  first  instruc- 
tion and  refusing  appellant's  second  instruction. 

Appellee's  cow  was  killed  at  a  railroad  crossing,  and  it 
devolved  upon  her  to  show  that  the  animal  was  killed  through 
the  negligence  of  the  servants  of  appellant. 

Appellee,  in  order  to  establish  the  issues  on  her  part,  called 
two  witnesses,  who  were  near  the  crossing  at  the  time  of  the 
accident,  and  they  testified  the  bell  was  not  rung,  neither  was 
the  whistle  blown,  as  the  train  approached  the  crossing;  that 
the  cow  might  have  been  seen  at  the  distance  of  one  mile  by 
the  servants  of  appellant  in  charge  of  the  train ;  that  the  train 
was  running  up  grade,  no  effort  was  made  to  slacken  the  speed 
of  the  train,  and  that  no  brakeman  was  to  be  seen  upon  the 
train.  On  the  other  hand,  evidence  was  introduced  by  appel- 
lant which  tended  to  contradict  the  facts  attempted  to  be 
established  by  appellee. 

This  left  the  evidence  before  the  jury  conflicting,  and  it  was 
their  duty  to  reconcile  and  harmonize  it  so  far  as  practicable. 
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This  they  did,  and,  in  so  doing,  it  is  apparent,  from  the  ver- 
dict, they  placed  greater  reliance  upon  the  evidence  introduced 
by  appellee  than  that  produced  by  appellant.  In  disposing  of 
the  conflicting  testimony,  this  was  within  their  province,  and 
we  can  not  disturb  the  verdict  of  the  jury,  founded  'upon  con- 
tradictory evidence,  unless  it  should  appear  to  be  clearly  and 
manifestly  against  the  weight  of  evidence.  Such  is  not  the 
condition  of  this  record. 

If  appellee's  cow  was  in  plain  view  of  the  engine-driver 
and  fireman  in  charge  of  the  train,  and  was  seen,  or  if,  by  the 
use  of  ordinary  care  and  precaution,  she  could  have  been  seen 
in  time  for  the  speed  of  the  train  to  have  been  slackened  and 
the  accident  avoided,  and  no  efforts  were  made  whatever  in 
that  direction,  it  can  not  reasonably  be  pretended  but  this 
would  be  negligence  for  which  a  recovery  might  be  had. 

The  first  instruction  given  for  appellee,  to  which  exception 
was  taken,  was  as  follows: 

"  The  jury  are  instructed  that,  if  they  find,  from  the  evi- 
dence, that  the  cow  of  the  plaintiff  was  killed  upon  the  rail- 
road track  of  the  defendant,  at  a  public  crossing  of  said  road, 
by  the  negligence  of  the  defendant,  or  the  engineer  of  a  train 
of  said  road,  in  not  using  proper  endeavors  to  stop  said  train 
or  to  frighten  away  the  cow  of  the  plaintiff;  if  said  cow  was 
on  or  near  the  track  of  the  defendant,  at  or  near  the  highway, 
and  was  seen,  or  could  have  been  seen  by  the  engineer  by  the 
use  of  proper  care,  they  should  find  for  the  defendant,  unless 
the  plaintiff  was  guilty  of  negligence  that  contributed  to  the 
accident,  in  which  case  the  negligence  of  defendant  must  have 
been  gross  when  compared  with  plaintiff's." 

The  objection  taken  to  this  instruction  is,  that  it  does  not 
correctly  state  the  law  in  regard  to  comparative  negligence. 
The  objection  is,  no  doubt,  well  taken.  Under  the  instruction, 
as  given,  the  negligence  of  appellee  may  have  been  gross,  yet, 
if  appellant's  negligence  was  gross,  a  recovery  might  be  had. 
The  correct  rule  is,  the  negligence  of  the  plaintiff  must  be 
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slight  and  that  of  defendant  gross.  This  doctrine  of  compara- 
tive negligence  is  well  settled. 

But  the  doctrine  of  comparative  negligence  does  not  arise 
upon  this  record,  and,  although  the  instruction  is  incorrect  in 
that  respect,  we  can  not  regard  that  as  a  sufficient  ground  upon 
which  to  reverse  the  judgment.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Dickson,  63  111.  151. 

It  is,  however,  insisted  by  appellant  that  appellee  was  guilty 
of  negligence  in  permitting  the  cow  to  run  at  large,  and,  there- 
fore, the  question  of  comparative  negligence  does  arise,  and, 
in  support  of  this  position,  we  are  referred  to  the  following 
cases  :  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Cauffman,  28  111.  513;  Illinois  Central  Railroad  Co.  v. 
Phelps,  29  ib.  447;  Same  Company  v.  Goodwin,  30  ib.  117; 
Galena  and  Chicago  Union  Railroad  Co.  v.  Griffin,  31  ib. 
303.  The  first  case  cited  came  before  this  court  a  second  time, 
and  is  reported  in  38  111.  425.  It  was  an  action  to  recover  for 
colts  killed  on  a  railroad  crossing,  which  were  running  at  large 
on  the  commons,  and  it  was  there  expressly  held  that  it  was 
not  negligence  for  the  owner  to  permit  his  stock  to  run  at 
large.  The  court  use  this  language:  "The  colts  were  running 
at  large,  it  is  true;  but  it  has  been  the  settled  law  of  this  State 
for  many  years  that  individuals  may  permit  their  stock  to  run 
on  the  commons  and  on  the  highways  of  the  country,  and,  in 
doing  so,  they  are  guilty  of  no  wrong."  Again,  it  is  said  in 
this  case  defendant  in  error  had  the  right  to  permit  the  colts 
to  run  at  large,  and,  in  doing  so,  was  guilty  of  no  negligence. 

Each  of  the  other  cases  cited  is  where  parties  permitted 
stock  to  run  at  large  in  an  incorporated  town  or  village  where 
the  railroad  company  had  a  depot  and  side-tracks,  and  were 
thus  constantly  exposed  to  danger.  Such  was  held  to  be  negli- 
gence. 

The  doctrine  announced  in  the  case  of  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Cauffman,  cited  supra,  was 
affirmed  in  the  case  of  Illinois  Central  Railroad  Co.  v.  Baker, 
47  111.  295,  in  which  case  it  is  said:  "If,  by  the  use  of  ordi- 
nary care  and  diligence,  animals  on  a  railroad  track  can  be 
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saved  from  injury,  it  is  the  duty  of  the  company  to  employ 
that  degree  of  care.  If  they  do  not,  they  are  liable.  No  other 
rule  would  afford  sufficient  protection  to  animals  which  are 
lawfully  on  a  railroad  track,  as  this  court  has  so  often  decided 
they  are,  if  they  get  upon  it  from  the  range  or  commons." 

It  appears,  from  the  evidence  in  this  case,  that  appellee  lived 
about  one  mile  from  the  railroad,  in  the  country,  and  that  the 
cow  which  was  killed  had  been  turned  upon  the  commons. 

We  fail  to  see  that  negligence  can  be  imputed  to  the  con- 
duct of  appellee,  and,  therefore,  the  question  of  comparative 
negligence  did  not  arise  in  this  case. 

The  instruction  of  appellant  which  the  court  refused  was  as 
follows : 

"  The  jury  are  instructed  that,  before  the  plaintiff  can  recover 
in  this  case,  she  must  prove,  by  a  preponderance  of  evidence, 
that  the  defendant,  or  its  agents,  wantonly  or  wilfully  killed 
the  plaintiff's  cow,  when  the  killing,  or  collision,  could  have 
been  avoided." 

This  instruction  entirely  ignores  the  doctrine  that  a  railroad 
company,  in  the  running  of  its  trains,  may  be  liable  for  stock 
killed  upon  its  track,  which  results  from  the  want  of  ordinary 
care  and  diligence,  and  for  that  reason  it  was  properly  refused. 
Illinois  Central  Railroad  Co.  v.  Middlesworth,  46  111.  499. 

It  is  also  insisted  the  court  permitted  improper  evidence. 
The  question  propounded  to  a  witness,  and  answer  to  the  same 
objected  to,  were  as  follows:  "Most  every  person  up  that  way 
had  trouble  about  the  right  of  way,  havn't  they?  Yes,  that  is 
the  general  trouble." 

While  this  evidence  was  clearly  improper,  and  the  court 
should  not  have  permitted  it  to  go  to  the  jury,  yet  we  are  sat- 
isfied no  intelligent  jury  could  be  influenced  by  it,  and  we  can 
not  reverse  for  causes  so  trivial  in  their  character. 

Perceiving  no  material  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 
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Nicholas  P.  Iglehart  et  al. 

v. 

Ellen  P.  Vail  et  al. 

1.  Specific  performance — lost  by  laches.  Where  a  party  seeking  the 
specific  performance  of  an  agreement  to  convey  land  is  guilty  of  great  laches, 
having  delayed  asserting  any  rights  under  it  for  a  period  of  nearly  eleven 
years,  during  which  time  he  paid  no  taxes  on  the  property  or  asserted  any 
ownership  over  it,  but  suffered  a  subsequent  purchaser,  without  actual  no- 
tice of  the  claim,  to  improve  the  same  and  add  greatly  to  its  value,  the  un- 
usual delay,  unexplained  by  equitable  circumstances,  will  bar  any  claim  of 
relief  in  equity. 

2.  Same — not  granted  when  inequitable.  The  specific  enforcement  of 
contracts  is  always  in  the  sound  discretion  of  the  court.  It  is  not  every 
contract  that  will  be  specifically  enforced,  especially  if  there  is  anything 
that  makes  it  inequitable,  courts  will  hesitate  to  do  so.  Where  there  is  any- 
thing,  by  reason  of  the  change  of  circumstances  in  regard  to  the  property, 
that  makes  it  unconscionable  the  party  should  have  execution  of  the  con- 
tract, a  court  of  equity  will  withhold  its  aid. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon, 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Ellen  P.  Yail,  wife  of 
Asa  Yail,  Mary  E.  Yail,  and  Maggie  A.  Yail,  against  Nicholas 
P.  Iglehart,  The  Brighton  Company,  and  Asa  Yail,  for  the 
specific  performance,  on  the  part  of  Iglehart,  of  a  contract  to 
convey  certain  lands.  The  substantial  facts  of  the  case  may  be 
found  in  the  opinion.  The  case  is  brought  to  this  court  on 
the  appeal  of  Nicholas  P.  Iglehart  and  The  Brighton  Com- 
pany. 

Messrs.  Scoville,  Corwin  &  Baylet,  Mr.  C.  B.  Lawrence, 
and  Mr.  J.  M.  Bailey,  for  the  appellants. 

Mr.  Robert  Rae,  Mr.  J.  W.  Beach,  and  Mr.  Anthony 
Thornton,  for  the  appellees. 

Per  Curiam:  This  bill  was  to  compel  a  specific  performance 
of  a  contract  entered  into  between  Nicholas  P.  Iglehart  and 
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'  Asa  Yail,  on  the  22d  day  of  June,  1860,  for  the  benefit  of  ap- 
pellees. The  agreement  purports  to  have  been  entered  into  in 
consideration  of  one  dollar,  paid  by  each  to  the  other,  and  in 
full  settlement  of  all  accounts  between  them.  By  reference  to 
the  contract,  it  will  be  seen  nothing  remained  to  be  done  on 
the  part  of  Yail. 

The  paragraph  in  the  contract  upon  which  this  controversy 
arises  is  as  follows:  "Within  four  months  from  this  time,  to 
secure  to  Ellen  Yail  and  her  minor  children,  in  a  proper  legal 
manner,  free  from  all  incumbrances  or  liens,  the  land  this  day 
conveyed  in  section  nine,  in  township  thirty-seven  north,  range 
fourteen,  so  that  the  same  may  be  held  by  her  as  a  homestead, 
for  her  and  her  minor  childrens'  sole  use,  in  fee  simple." 

In  the  original  draft  prepared  of  this  contract,  the  space  filled 
up  with  the  words  "four  months"  was  blank.  They  were  writ- 
ten in  the  contract  in  pencil  by  Yail,  in  the  presence  of  Igle- 
hart,  and  before  it  was  signed.  The  words  "in  fee  simple,"  at 
the  end  of  the  paragraph,  were  also  written  with  a  pencil  at 
the  same  time,  and  were  written  over  with  ink  by  Iglehart. 

There  can  be  but  little  doubt  the  contract  was  executed  in 
duplicate.  The  original  returned  by  Iglehart  was  so  damaged 
by  fire,  it  has  become  illegible.  He  produces,  however,  what 
he  says  is  a  true  copy.  It  materially  differs  from  the  copy 
produced  by  appellees  in  this,  that  by  the  terms  of  the  agree- 
ment, as  he  alleges  it  was,  he  was  only  to  furnish  Mrs.  Yail 
and  her  minor  children  a  homestead  in  a  part  of  the  lands. 

Regarding  the  contract,  as  set  forth  in  the  bill,  as  the  true 
copy,  and  as  evidencing  the  agreement  of  the  parties,  it  can 
not  be  denied  there  is  much  obscurity  in  its  provisions.  But, 
without  attempting  to  give  any  construction  to  the  contract, 
we  think  the  relief  sought  by  the  bill  must  be  denied  on  the 
ground  of  laches,  justly  attributable  to  appellees.  A  period 
of  nearly  eleven  years  elapsed  after  the  making  of  the  supposed 
agreement,  before  this  bill  was  filed.  During  all  that  period 
neither  the  cesttds  que  trust,  nor  any  one  for  them,  ever  paid 
any  taxes  on  the  property  or  pretended  to  assert  dominion  over 
it.     If  it  was  their  land,  as  they  now  claim,  for  which  they  had 
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paid  the  entire  consideration,  it  is  most  singular  they  would 
abandon  it  for  so  great  a  length  of  time.  No  reasonable  ex- 
planation of  this  extraordinary  delay  is  to  be  found  in  the  evi- 
dence in  this  record.  By  all  the  authorities,  such  unusual 
delay,  unexplained  by  equitable  circumstances,  will  bar  any 
relief  in  a  court  of  equity.  This  matter  of  enforcing,  specifi- 
cally, contracts  between  parties,  is  always  in  the  sound  legal 
discretion  of  the  court.  It  is  not  every  contract  that  will  be 
specifically  enforced,  especially  if  there  is  anything  that  makes 
it  inequitable,  courts  will  hesitate  to  do  so.  Where  there  is 
anything,  by  reason  of  the  change  of  circumstances  in  regard 
to  the  property,  that  makes  it  unconscionable  the  party  should 
have  execution  of  the  contract,  a  court  of  equity  will  withhold 
its  aid.  Taylor  v.  Merrill,  55  111.  52;  Modesill  v.  John,  2 
Black,  431;  Mortlock  v.  Butler,  10  Yes.  292. 

At  the  date  the  alleged  contract  was  made,  the  property  was 
not  worth  more  than  $15,000,  and  there  was  an  incumbrance 
upon  it  which  had  been  placed  there  by  Yail  himself,  exceed- 
ing $12,000.  It  was  at  a  time  of  great  financial  depression. 
Since  then  the  incumbrance  has  been  removed,  and  large  sums 
of  money  have  been  expended  upon  it  by  Iglehart  and  The 
Brighton  Company,  which  have  greatly  enhanced  its  value.  The 
parties  have  slept  on  their  rights,  whatever  they  may  have 
been,  until  the  property  has  risen  to  the  value  of  $200,000. 

We  are  the  more  ready  to  adopt  this  view  of  the  law,  for  the 
reason  it  is  proven  the  title  to  the  property  has  passed  from 
Iglehart  to  The  Brighton  Company,  by  levy  and  sale  under  an 
execution  issued  on  a  judgment  against  him.  Should  we  decree 
a  specific  performance  of  the  contract  at  this  late  day,  interests 
of  third  parties  would  be  affected  who  have  acquired  rights  in 
good  faith  under  that  sale,  without  actual  notice  of  the  inter- 
ests claimed  by  the  cestuis  que  trust. 

Upon  the  whole  record,  we  are  satisfied  there  are  no  grounds 
presented  for  equitable  relief. 

The  decree  of  the  court  below  will  be  reversed  and  the  bill 
dismissed. 

Decree  reversed. 
5— 73d  III. 
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Patrick  Foley 

v. 

Jeremiah  McMahok. 

Insurance — when  a  provision  for  a  third  party.  Where  a  person  had 
been  engaged  as  a  clerk  in  his  uncle's  store  for  many  years,  and  for  several 
years  after  becoming  of  age,  for  which  he  had  received  no  wages,  and  the  uncle 
procured  a  policy  of  insurance  on  the  life  of  a  friend,  in  the  sum  of  $2000, 
and  had  the  same  made  payable  to  his  nephew,  and  also  procured  a  similar 
policy  on  his  own  life,  payable  to  the  nephew,  and,  on  the  death  of  the 
friend,  handed  the  policy  to  the  nephew,  who  procured  the  money  thereon, 
which  he  deposited  with  the  uncle  for  safe  keeping:  Held,  in  an  action  by 
the  nephew  against  the  uncle  for  the  money,  that,  from  the  facts,  it  would 
be  presumed  that  the  latter  intended  to  make  a  provision  for  the  benefit  of 
his  nephew,  and  that  the  plaintiff  was  entitled  to  recover  the  same,  unless 
such  presumption  should  be  overcome  by  clear  evidence  to  the  contrary. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  W.  Heatojst,  Judge,  presiding. 

Messrs.  Dickey  &  Caulfield,  for  the  appellant. 
Messrs.  Gardner  &  Schuyler,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  appears,  from  this  record,  that,  about  the  28th  day  of 
February,  1868,  appellant  procured  a  policy  of  insurance  from 
the  Security  Life  Insurance  and  Amity  Company  of  New 
York,  on  the  life  of  Michael  Hamilton.  The  language  em- 
ployed is  this:  "Do  insure  the  life  of  Michael  Hamilton,  of 
Chicago,  in  the  county  of  Cook,  and  State  of  Illinois,  for  the 
sole  use  of  his  friend  Jerry  McMahon,  in  the  amount  of  two 
thousand  dollars,  for  the  term  of  his  natural  life." 

On  the  death  of  Hamilton,  appellant,  who  had  kept  the 
policy  in  the  store,  handed  it  to  appellee,  who  was  his  nephew, 
and  had  lived  with  him  since  he  was  twelve  years  of  age,  and 
was  clerking  for  him  in  his  store  when  the  policy  was  made, 
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and  appellee  took  it  to  the  office  and  received  the  sum  of 
$1700  thereon,  and  receipted  for  it  on  the  policy. 

On  the  same  day,  appellee  handed  the  money  to  his  uncle, 
saying,  as  he  testifies,  that  he  did  not  wish  to  carry  it  around 
with  him.    Appellant  denies  that  he  made  such  a  statement. 

Appellant,  we  are  inclined  to  think,  paid  the  premium  on 
the  policy  when  it  was  taken.  It  also  appears  that  appellee 
had,  after  coming  of  age,  clerked  a  number  of  years  for  appel- 
lant, for  which  he  was  not  paid  anything,  unless  it  was  in  the 
premium  on  this  and  another  policy  taken  out  at  the  same 
time  on  appellant's  life,  for  the  like  use  of  appellee,  on  $1000, 
and  a  half  interest  which  appellant  allowed  his  nephew  in  the 
store.     This  occurred  in  May,  1869. 

Some  eight  months  after,  the  money  was  received  on  the 
policy,  but  when  the  partnership  was  formed  nothing  seems 
to  have  been  said  about  this  sum  of  money.  After  a  demand 
on  appellant  for  the  money,  appellee  brought  this  suit.  On  a 
trial  by  the  court  and  a  jury,  a  verdict  was  returned  in  favor 
of  appellee  for  the  amount  paid  under  the  policy.  A  motion 
for  a  new  trial  was  entered,  but  overruled  by  the  court,  and 
judgment  was  rendered  on  the  verdict,  from  which  this  appeal 
is  prosecuted. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  verdict; 
that  appellant,  with  his  own  money,  at  his  own  instance  and 
for  his  own  use,  procured  the  policy,  and  that  he  is  entitled  to 
the  money.  It  is  conceded  that  he  proposed  to  take  the  policy ; 
that  he  paid  the  premium  and  did  all  the  business  until  it  was 
delivered,  but  that  it  was  for  his  own  use  is  flatly  contradicted 
by  the  language  of  the  very  policy  which  he  obtained,  and  we 
must  presume  was  made  just  as  he  desired  it  should  be.  That 
policy  says  the  insurance  is  made  for  "the  sole  use  of  his 
friend  Jerry  McMahon."  This  language,  employed  at  the 
instance  of  appellant,  seems  to  leave  no  room  for  doubt  that 
the  money  belonged  to  appellee.  There  is  not  even  an  attempt 
to  show  that  anything  was  said  or  done  to  indicate,  in  the 
remotest  degree,  that  it  was  intended  by  appellant  to  be  for 
his  own  use. 
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Again,  appellant  seems  to  have  effected  a  policy,  at  the  same 
time,  on  his  own  life,  for  the  use  of  appellee.  Now,  this  could 
not  have  been  for  his  own  use,  and  yet  he  negotiated  for  and 
obtained  that  policy,  and  paid  the  premium,  as  on  the  other. 
This  seems  almost  irresistible  to  prove  that  he  was  engaged  in 
making  a  future  provision  for  his  nephew — undeniably  so  in 
the  policy  on  his  own  life,  and  presumably  so  in  the  policy  on 
Hamilton's  life,  because  he  had  the  insurance  company  say  so 
in  the  policy.  If  designed  for  his  own  benefit,  why,  as  a  busi- 
ness man,  did  he  not  have  it  so  expressed?  This,  of  itself,  is 
clear  and  satisfactory  evidence,  unless  most  undeniably  over- 
come by  other  evidence.  But  appellee  testifies  that  his  uncle 
told  him  he  was  going  to  have  the  policies  made  for  his  use, 
nor  does  appellant,  in  his  testimony,  say  that  it  was  for  his 
own  use,  nor  is  it  at  all  certain  that  appellant  paid  his  own 
money.  Appellee  had  served  him  for  years,  for  which  appel- 
lant had  paid  him  no  wages,  and  several  years  of  the  time  after 
appellee  arrived  at  21  years  of  age;  and  we  may  well  suppose 
that,  had  appellant  settled  with  him  for  his  wages,  these  sums 
would  have  been  insisted  upon  as  payments,  and  any  fair  jury 
would  have  allowed  it. 

In  addition  to  all  this,  a  number  of  witnesses  testify  that 
appellant  repeatedly  said  that  the  money  was  appellee's,  and 
he  would  pay  it  to  him  when  he  should  want  it.  The  evidence, 
all  considered,  is  strong  and  convincing  to  our  minds,  beyond 
all  reasonable  doubt,  that  the  money  was  appellee's,  and  that 
appellant  so  understood  it,  as  he  repeatedly  admitted.  We 
fail  to  comprehend  how  the  jury  could  have  arrived  at  any 
other  conclusion  than  they  did.  Had  they  done  so,  it  appears, 
from  the  evidence,  that  the  court  below  would  not  have  hesi- 
tated to  set  aside  the  verdict,  and  submitted  the  case  to  another 
jury. 

JSTor  do  we  see  anything  to  indicate  that  appellee  intended 
to  present  the  money  to  appellant,  and  thus  relinquish  all 
claim  to  it.  Appellant  does  not  claim  that  he  did.  The  trans- 
action has  the  appearance  of  a  deposit  for  safe  keeping,  and 
nothing  more,  and  appellant's  admissions  clearly  prove  the  fact. 
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The  verdict  being  so  manifestly  right,  we  deem  it  unneces- 
sary to  examine  the  instructions,  as  in  no  point  of  view  could 
or  should  the  jury  have  found  otherwise  than  they  did  with 
correct  instructions,  without  any  or  even  with  erroneous  in- 
structions. 

Justice  is  clearly  done  by  the  finding,  and  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


Jacob  Albrecht 


Mary  L.  Walker. 

1.  Intoxicating  liquors — wife's  right  to  damages  for  selling  to  her  hus- 
band. There  must  be  proof  of  injury  to  the  wife  in  her  person,  property  or 
means  of  support  by  the  intoxication  of  her  husband,  to  justify  a  finding 
of  damages  in  a  suit  by  her  against  the  person  furnishing  the  liquor  to  him, 
and  without  such  damages,  exemplary  damages  can  not  be  awarded.  Abuse 
of  the  wife  by  cursing  her,  when  under  the  influence  of  liquor,  is  not  an 
element  of  damages,  but  there  must  be  actual  personal  violence. 

2.  Same — exemplary  damages.  Exemplary  damages  can  not  be  awarded 
against  the  seller  of  intoxicating  liquor  to  a  husband,  in  a  suit  by  the  wife, 
for  selling  without  license,  or  upon  the  Sabbath  day,  by  way  of  punishment, 
as  the  law  has  provided  for  that  by  indictment.  If  the  seller  seduces  a  party 
from  the  path  of  sobriety,  or  knowingly  induces  one  attempting  to  reform 
to  violate  his  resolution,  exemplary  damages  may  be  awarded  in  the  nature 
of  compensation  to  the  injured  party. 

3.  Jurors — prejudice  as  a  ground  of  challenge.  The  fact  that  a  juror  is 
prejudiced  against  the  business  of  a  party,  but  not  against  him,  is  not  a  suf- 
ficient ground  of  challenge. 

4.  In  a  suit  against  a  manufacturer  of  lager  beer,  by  a  wife,  for  selling 
beer  to  her  husband,  a  juror  stated,  under  oath,  that  he  thought  the  business 
of  manufacturing  and  selling  beer  was  a  perfect  nuisance ;  that  it  was  a  very 
low  business;  that  no  man  should  be  allowed  to  engage  in  it;  that  he  had 
no  sympathy  at  all  for  a  man  engaged  in  it;  that  it  was  a  curse  to  the  com- 
munity, and  that  he  would  do  all  in  his  power,  except  raising  mobs,  to 
break  down  places  for  the  manufacture  and  sale  of  beer :  Held,  that  he  was 
incompetent  on  account  of  his  prejudices. 
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5.  Instruction.  It  is  error  in  an  instruction  to  bring  matters  to  the  con- 
sicleration  of  the  jury  not  cognizable  by  them,  as  an  element  of  damages 
and  calculated  to  influence  their  minds  against  a  party. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Mary  L.  Walker  against 
Jacob  Albrecht,  to  recover  damages  for  the  sale  of  intoxicating 
liquor  to  the  plaintiff's  husband  by  the  defendant. 

Mr.  G-.  Gilbert  Gibons,  for  the  appellant. 

Mr.  J.  J.  Herron,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Bureau  county,  rendered  in  an  action  on  the  case,  in  which 
Mary  L.  Walker  was  plaintiff,  and  Jacob  Albrecht  defendant, 
brought  under  section  5  of  the  act  of  1872,  called  the  Liquor 
Law. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  for  the  plain- 
tiff, of  two  thousand  dollars,  for  which  the  court,  refusing  a 
motion  for  a  new  trial,  rendered  judgment,  to  reverse  which 
defendant  appeals. 

Appellant  was  a  brewer  of  beer,  and,  in  that  occupation, 
aided  the  farmers  who  raised  barley  and  hops,  and  contributed, 
by  the  heavy  taxes  paid  to  the  general  government,  to  the 
payment  of  our  public  debt.  He  had  no  license  to  sell  beer  in 
small  quantities.  That  plaintiff's  husband  imbibed  at  this 
brewery,  pretty  freely  at  times,  is  satisfactorily  proved.  He 
was  not  an  habitual  drunkard,  but  indulged  occasionally  in 
drinking  to  excess,  impelled  thereto,  as  he  testified,  by  the 
cruel  and  abusive  conduct  of  his  wife  towards  him,  and  she 
knew  his  weakness  in  this  regard  before  her  marriage  to  him. 
There  is  nothing  in  this  record  commending  this  woman  to 
the  favorable  consideration  of  any  court.  She  became  preg- 
nant whilst  a  widow  of  some  years,  and  was  in  that  condition 
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when  she  married  Walker,  and  though  they  have  been  divorced, 
yet  it  is  proved  Walker  has  the  same  sexual  intercourse  with 
her  he  had  when  her  husband.  This  shows  the  parties  are 
of  loose  morals,  and  not  possessed  of  very  nice  sensibili- 
ties. There  is  a  want  of  evidence  of  injury  to  her  person, 
property  or  means  of  support  to  any  appreciable  extent.  This 
court  has  uniformly  held  this  proof  must  be  made  before  the 
jury  can  find  actual  damages,  and  without  finding  such  dam- 
ages, they  can  not  find  exemplary  damages.  Freese  v.  Tripp, 
70  111.  496;  Keedy-Y.  Howe  et  al.  ante,  p.  134;  Kellerman  v. 
Arnold,  71  111.  632,  and  other  cases  there  cited ;  and  we  may 
refer  to  two  cases  decided  at  this  term,  on  this  point:  Branti- 
gam  v.  While,  post,  p.  561,  and  Blank  et  al.  v.  Falford. 

Appellant  makes  the  point  that  the  court  erred  in  refusing 
his  challenge,  for  cause,  of  Mr.  Carpenter  and  Mr.  Steckel, 
called  as  jurors. 

It  is  a  familiar  principle,  that  jurors  must  be  free  from  all 
exception.  There  have  been  innovations  upon  this  old  maxim 
of  the  common  law,  by  the  legislation  of  some  States,  among 
them  our  own,  as  will  be  seen  by  reference  to  section  14  of 
chapter  78,  title  "Jurors,"  K.  S.  1874,  p.  633.  This  change 
of  the  law  was  rendered  necessary  for  the  due  administration 
of  criminal  justice,  and  demanded  by  its  exigencies,  and  will, 
no  doubt,  work  well  in  practice. 

Carpenter,  on  his  cross-examination  on  his  voir  dire,  testified 
that  he  had  a  prejudice  against  the  business  in  which  the  de- 
fendant was  engaged,  but  not  against  the  defendant  himself, 
and  although  he  might  have  a  prejudice  against  the  man  en- 
gaged in  the  business,  he  did  not  know  that  he  would  start  out 
in  the  investigation  with  a  prejudice  against  the  man  engaged 
in  it.  All  honest  men  have  a  prejudice,  so  to  speak,  against 
larceny  and  other  crimes,  but  if  no  prejudice  exists  against  a 
party  charged  with  the  crime,  we  do  not  think  that  of  itself 
is  ground  of  challenge  for  cause.  The  court  did  not  err  in  dis- 
allowing the  challenge,  for  cause,  of  Mr.  Carpenter. 

The  case  is  different  as  it  regards  Steckel.  He  seems  to  have 
been  full  of  prejudices  of  the  most  unalloyed  character.    He  said 
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he  thought  the  business  of  selling  and  manufacturing  lager  beer 
was  a  "perfect  nuisance;"  thinks  it  a  very  low  business;  thinks 
no  man  should  be  allowed  to  manufacture  or  sell  it;  has  no 
sympathy  at  all  for  a  man  who  would  go  into  that  kind  of  busi- 
ness; it  is  a  curse  to  the  community;  is  bitterly  opposed  to 
those  places  for  the  manufacture  and  sale  of  lager  beer,  and 
will  do  all  that  lays  in  his  power,  except  raising  mobs,  to 
break  them  down.  Being  asked  by  the  court  if  he  felt  a  con- 
sciousness of  a  leaning  in  favor  of  one  party  or  the  other  on  a 
question  of  this  kind,  to  start  with,  he  answered:  "Well,  my 
feeling  on  that  is,  to  have  the  thing  stopped — that  is  what  I 
feel." 

This  juror,  we  think,  was  disqualified.  A  man  who  will, 
under  oath,  assert  that  he  will  do  anything,  short  of  inciting  a 
mob,  to  put  down  the  manufacture  of  beer,  and  he  that  sells 
it,  is  not  in  a  fit  condition  of  mind  to  judge  impartially.  Life, 
liberty  or  property  would  not  be  safe  with  such  a  man.  La- 
mentable indeed  would  be  the  condition  of  each  and  of  all,  if 
the  jury  box  shall  be  occupied  by  men  who  are  governed  by 
their  own  mean  prejudices — by  men  who  fancy  themselyes 
pre-eminently  virtuous  and  good,  in  proportion  as  they  are 
bigoted  and  fanatical.  This  man,  if  he  would  stop  at  nothing 
short  of  mob  violence  to  put  down  the  manufacture  of  beer, 
would  not  hesitate  a  single  moment  to  visit  one  engaged  in  it 
with  the  heaviest  damages.  He  would  not  take  much  pains  to 
scrutinize  and  weigh  the  evidence.  It  would  be  sufficient  for 
him  the  defendant  was  a  manufacturer  of  lager  beer.  Such  a 
man  is  a  vile  sinner,  and  should  receive  unmitigated  condem- 
nation. Fortunately  for  the  public,  such  a  man  as  this  juror 
shows  himself  to  be,  can  not  be  allowed  to  sit  in  judgment  on 
his  fellows  in  cases  of  this  nature.  His  prejudices  and  bigotry 
would  incapacitate  him,  and  the  court  should  have  allowed  the 
challenge  for  cause.     It  was  error  to  deny  it. 

This  error  is  sufficient  to  reverse  the  judgment,  but  as  the 
cause  will  be  remanded,  we  have  considered  the  instruction 
given  for  the  plaintiff,  to  which  exception  was  taken  by  the 
defendant. 
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The  point  made  on  the  instructions  is  most  important.  The 
fourth  instruction  given  for  plaintiff  is  specially  excepted  to, 
and,  in  conformity  with  previous  rulings  of  this  court,  should 
not  have  been  given.     It  is  as  follows: 

"  The  jury  are  instructed  that,  in  actions  of  this  kind,  they 
can  allow  exemplary  damages;  and  if  the  jury  believe,  from 
all  the  evidence,  that  the  defendant  knew  that  the  husband  of 
the  plaintiff  was  in  the  habit  of  drinking  to  excess,  and,  while 
under  the  influence  of  intoxicating  liquor,  was  quarrelsome 
and  dangerous,  and  liable  to  neglect  his  business  and  family; 
and  that  the  defendant  sold  or  gave  the  then  husband  of  the 
plaintiff  intoxicating  liquor,  after  the  first  day  of  July,  A.  D. 
1872,  and  prior  to  the  fifteenth  day  of  August,  A.  D.  1873 ; 
and  that  such  liquors  produced  partial  or  total  intoxication; 
and  that  while  so  intoxicated,  and  because  of  such  intoxication, 
he  abused  the  plaintiff  by  cursing  her  and  choking  her,  or  neg- 
lected his  business  and  her,  by  running  away  from  her,  by  rea- 
son of  such  intoxication,  said  facts  would  authorize  the  jury  in 
finding  exemplary  or  vindictive  damages,  if  deemed  proper  by 
them;  that  is,  such  damages  as  would  compensate  the  plaintiff 
for  any  damages  which  she  suffered  by  reason  of  such  sales  or 
gifts,  and  also  would  punish  the  defendant,  and  to  furnish  an 
example  to  others  to  deter  others  from  like  practices.  And  in 
estimating  such  vindictive  or  exemplary  damages,  the  jury 
may  take  into  consideration  the  facts,  if  proven,  that  some  of 
such  sales  were  made  on  the  Sabbath  day;  that  the  defendant 
provided  amusements  on  that  day  for  the  purpose  of  attract- 
ing visitors  to  his  place  of  business,  and  that  all  of  such  sales 
were  made  without  a  license,  and  all  other  circumstances  con- 
nected with  the  case,  in  determining  what  is  proper,  in  view 
of  the  whole  case." 

This  instruction  is  erroneous  in  important  particulars,  and  is 
contrary  to  the  spirit  and  meaning  of  the  statute  as  expounded 
by  this  court,  beginning  with  Freese  v.  Tripp,  supra,  and  end- 
ing with  Brantigam  v.  WJdle,  and  Blank  et  al.  v.  Falford, 
decided  at  the  present  term.     It  brings  to  the  consideration 
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of  the  jury  matters  not  cognizable  by  them,  and  is  calculated 
to  inflame  their  minds,  when  cool,  deliberate  judgment  should 
be  exercised. 

This  court  has  held,  that  abuse  of  the  wife  by  cursing  her, 
when  under  the  influence  of  intoxicating  liquor,  is  not  an  ele- 
ment to  increase  the  damages  to  be  awarded  against  the  seller. 
There  must  be  actual  personal  violence.  It  is  objectionable,  as 
there  was  no  evidence  to  sustain  portions  of  it,  for  example,  as 
to  his  "  running  away  "  from  his  wife — the  proof  was  simply 
that  he  left  her  by  reason  of  her  insufferable  conduct. 

Again,  this  court  held,  in  Freese  v.  Tripp,  supra,  that  dam- 
ages could  not  be  awarded  by  way  of  punishment  of  the  seller, 
as  the  law  has  provided  for  that  by  indictment,  to  be  followed  by 
fine  and  imprisonment.  "  Vengeance  is  mine,"  saith  the  law. 
And  other  matters  to  inflame  the  jury  are  also  found  in  the 
instruction,  such  as  selling  on  the  Sabbath  day,  providing 
amusements  on  that  day,  and  selling  without  a  license.  These 
are  offenses  provided  for  in  the  criminal  code. 

This  direction,  coming  from  the  court,  could  not  fail  to  have 
a  potent  effect  upon  the  minds  of  the  jury,  and  that  it  had  is 
evidenced  by  a  verdict  of  two  thousand  dollars  damages  to  a 
party  not  meritorious,  and  whose  injuries,  if  any  were  suffered, 
were  of  a  trifling  and  inconsiderable  nature. 

If  appellant's  conduct  was  in  violation  of  law,  and  outraged 
the  public,  the  public  have  their  remedy  by  indictment,  and 
punishment  of  the  guilty  will  assuredly  follow.  Can  the  law 
be  said  to  be  vindicated,  by  putting  money  in  the  pocket  of  an 
individual,  under  the  claim  of  a  real  or  fancied  wrong  done  by 
another? 

In  the  case  of  Kellerman  v.  Arnold,  supra,  in  speaking  of 
exemplary  damages,  it  was  said,  where  a  seller  of  intoxicating 
drinks  had  been  notified  not  to  sell  in  a  particular  case,  or 
where  he  placed  temptations  in  the  way  of  one  to  seduce  him 
from  the  path  of  sobriety,  or  where  one,  who  had  been  an  habit- 
ual toper,  was  endeavoring  to  reform,  and  free  himself  from 
the  toils  in  which  he  had  been  bound,  if  he  should  be  inter- 
fered with  by  the  dram-seller,  to  conquer  his  resolution,  such 
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a  person  would  be  a  fit  subject  for  exemplary  damages,  and 
such  damages,  so  awarded,  would  be  in  the  nature  of  compen- 
sation to  the  injured  party. 

For  refusing  defendant's  challenge  of  the  juror  Steckel 
for  cause,  and  for  giving  the  fourth  instruction  for  the  plain- 
tiff, the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Scott:  I  do  not  concur  in  the  decision  in  this 
case. 


Frank  Gazzolo 


Jeeome  B.  Chambers  et  al. 

1.  Landlord  and  tenant — implied  covenant  for  quiet  enjoyment.  The 
only  covenant  that  is  implied  in  a  lease,  is  that  of  quiet  enjoyment.  This  cov- 
enant, whether  express  or  implied,  only  means  that  the  lessor  shall  have  such 
title  to  the  premises  as  will  enable  him  to  give  a  good  and  unincumbered 
lease  for  the  term  demised.  It  implies  no  warranty  against  the  acts  of 
strangers.  It  confers  upon  the  lessee  a  right  to  enter  upon  the  premises, 
but  nothing  more. 

2.  Same — duty  of  lessor  to  put  lessee  in  possession.  The  implied  cove- 
nant  for  quiet  enjoyment  creates  no  obligation  on  the  part  of  the  lessor  to 
place  the  lessee  in  possession  of  the  premises.  If  he  is  kept  out  of  posses- 
sion  by  any  act  of  the  landlord,  or  by  one  holding  a  paramount  title,  the 
lessee  may  have  an  action. 

3.  Where  the  lessee  is  prevented  from  obtaining  possession  of  the  demised 
premises  by  a  former  tenant,  whose  tenancy  had  expired,  his  remedy  is 
against  the  latter,  and  not  against  the  landlord.  The  landlord  not  being 
entitled  to  the  possession,  can  maintain  no  action  to  recover  the  premises, 
but  the  right  of  possession  being  alone  in  the  lessee,  he  must  bring  the 
action,  and  forcible  detainer  lies  in  his  favor. 

4.  Same — when  landlord  may  re-let  the  premises.  Where  a  lease  contained 
no  express  covenant  to  put  the  lessee  in  possession  of  the  demised  premises, 
and  former  tenants  of  the  lessor  whose  time  had  expired  held  over  without 
any  authority,  and  the  lessee  took  no  steps  to  obtain  possession,  but  leased 
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other  property,  and  the  lessor,  after  devising  a  plan  to  get  possession,  asked 
the  lessee  if  he  would  still  take  the  premises  in  case  possession  could  be 
obtained,  and  he  declined  to  answer  whether  he  would  or  not :  Held,  that 
the  lessor  was  authorized  to  regard  this  as  an  abandonment  of  the  tease  and 
a  refusal  to  occupy  under  it,  and  that  he  had  a  clear  right  afterwards  to  re- 
let the  premises  to  the  tenants  in  possession,  and  that  he  was  not  liable 
under  his  prior  lease  for  so  doing. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  Jerome  B.  Cham- 
bers and  Beverly  R.  Chambers  against  Frank  Gazzolo,  on  an 
implied  covenant  for  .quiet  enjoyment,  there  being  no  express 
covenant  of  that  kind  in  the  lease  sued  on.  The  lease  bore 
date  Jan.  13,  1872,  and,  after  naming  the  parties,  witnessed 
that  Gazzolo  "  has  agreed  to  let,  and  does  hereby  let  and  de- 
mise," unto  the  plaintiffs,  the  first  floor  or  store  room  of  the 
building  No.  77  West  Madison  street,  in  Chicago,  etc.,  to  be 
occupied  for  the  sale  of  jewelry,  at  auction  and  at  private  sale, 
for  the  term  of  one  year,  commencing  on  May  1,  1872,  at  the 
rent  of  $2800  per  annum,  in  equal  monthly  payments,  in  ad- 
vance. 

At  the  date  of  the  lease,  the  said  store  was  occupied  by  Sol- 
omon and  Lieberman  J.  Mossier  as  tenants  of  the  defendant, 
and  whose  term  expired  on  April  30,  1872,  but  who  refused  to 
vacate  the  premises  at  the  expiration  of  their  term,  and  held 
over. 

The  lessees  demanded  possession  of  Gazzolo  on  May  1, 1872, 
and  offered  to  pay  the  rent  then  due;  also  on  June  1,  1872, 
and  tendered  the  rent  for  two  months,  and  asked  for  possession. 

The  defendant  filed  four  pleas  to  the  plaintiffs'  declaration: 

1.  Non  est  factum. 

2.  Non  infregit  conventionem. 

3.  General  performance,  which,  after  the  formal  introduc- 
tory part,  is  as  follows:    "That  always  after  the  sealing  and 

making  of  the  said  indenture  to  the  commencement  of  this 
action,  he  hath  fulfilled,  performed,  complied  with  and  kept  all 
and   singular  the   covenants,  grants,   agreements,   payments, 
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articles  and  contracts  on  the  part  and  behalf  of  him,  the  said 
Frank  Gazzolo,  to  be  fulfilled,  performed  and  kept,  according 
to  the  form  and  effect  of  said  indenture;  and  this  he  is  ready 
to  verify,"  etc. 

4.  "  That  although  it  is  true  that  heretofore,  to-wit:  on  the 
fifth  day  of  June,. A.  D.  1872,  at  the  city  of  Chicago,  in  the 
county  of  Cook  and  State  of  Illinois,  he,  the  said  defendant, 
did  demise,  lease,  and  to  farm  let,  to  the  said  Solomon  Mossier 
and  Lieberman  J.  Mossier,  in  the  said  declaration  mentioned, 
from  the  day,  month  and  year  last  aforesaid,  until  the  31st  day 
of  April,  A.  D.  1873,  and  under  which  demise  and  lease  they, 
the  said  Solomon  and  Lieberman  J.  Mossier,  now  occupy  and 
enjoy  the  said  demised  premises,  to-wit:  (describing  premises); 
and  that  they,  the  said  Mosslers,  have  so  occupied  and  enjoyed 
the  said  demised  premised,  as  aforesaid,  from  the  said  fifth  day 
of  June,  A  D.  1872.  And  the  said  defendant  avers,  that  here- 
tofore, to-wit:  on  the  13th  day  of  January,  in  the  year  last 
aforesaid,  and  on  divers  other  days  between  that  day  and  the 
5th  day  of  June,  in  the  year  last  aforesaid,  he,  the  said  defend- 
ant, was  negotiating  with  the  said  plaintiffs  for  the  letting  and 
leasing  to  them,  the  said  plaintiffs,  the  aforesaid  demised  and 
leased  premises,  and  in  such  negotiations  the  said  plaintiffs 
expressed  a  willingness  to  take  the  said  premises  by  written 
lease,  containing,  in  substance,  the  terms,  conditions  and  cove- 
nants of  and  on  the  part  and  behalf  of  the  said  plaintiffs,  as 
lessees,  in  such  proposed  written  lease  as  in  the  said  declara- 
tion alleged;  and  they,  the  said  plaintiffs,  continued,  during 
such  aforesaid  negotiations,  from  time  to  time,  to  express  their 
aforesaid  willingness  to  take  from  him,  the  said  defendant,  such 
written  lease  of  the  aforesaid  premises  for  the  term,  and  until 
the  last  day  of  April,  A.  D.  1873,  and  to  become  bound  and 
obligated  by  the  like  covenants  and  agreements  as  is  in  the 
said  declaration  alleged  to  have  been  contained  in  the  indent- 
ure mentioned  in  the  said  declaration,  on  the  part  and  behalf 
of  the  said  therein  mentioned  lessees,  until,  to-wit:  the  fourth 
day  of  June,  A.  D.  1872,  when  the  said  plaintiffs  were  applied 
to  by  the  said  defendant  to  know  whether  they  would  take  the 


78  Gazzolo  v.  Chambers  et  al.  [Sept.  T. 

Statement  of  the  case. 

said  leased  premises  as  had  been  mentioned  as  aforesaid  in  the 
aforesaid  negotiations;  and  the  said  plaintiffs,  then  and  there, 
to-wit:  on  the  day,  month  and  year  last  aforesaid,  at,  etc.,  de- 
clared to  the  said  defendant,  and  informed  him,  that  they  would 
not  say  whether  they,  the  said  plaintiffs,  would  or  would  not 
take  the  said  demised  and  leased  premises  as  had  been,  as 
aforesaid,  mentioned  in  the  aforesaid  negotiations,  by  means 
of  which  declaration  of  the  said  plaintiffs  to  the  said  defendant 
no  lease  of  the  said  demised  and  leased  premises  was  made  or 
executed  by  and  between  the  said  defendant  and  the  said  plain- 
tiffs ;  and  in  consequence  of  said  last  mentioned  declaration  so 
made,  as  aforesaid,  by  the  said  plaintiffs,  he,  the  said  defend- 
ant, did,  as  he  lawfully  might,  on  the  next  day,  to-wit:  on  the 
fifth  day  of  June,  A.  D.  1872,  demise  and  lease  the  said  prem- 
ises to  the  said  Solomon  and  Lieberman  J.  Mossier,  from  the 
day,  month  and  year  last  aforesaid,  to  the  last  day  of  April, 
A.  D.„  1873,  at  the  rated  rent  of  $2800  per  year;  and  this  the 
said  defendant  is  ready  to  verify,"  etc. 

The  plaintiffs  demurred  to  the  second,  third  and  fourth  pleas. 
The  grounds  of  demurrer  to  the  fourth  plea  were,  that  it 
amounted  to  the  general  issue  or  the  plea  of  non  est  factum, 
and  was  unnecessarily  prolix;  also,  that  it  did  not  show  that 
the  several  matters  alleged  were  contained  in  any  agreement 
or  deed  between  the  parties  under  seal,  or  capable  in  law  of 
controlling  the  operation  of  the  deed  sued  on,  or  of  the  cove- 
nants mentioned  in  the  declaration,  and  was  loose  and  general, 
and  was  argumentative,  etc. 

The  court  sustained  the  demurrer  to  the  pleas.  The  cause 
was  then  tried  by  the  court  without  a  jury,  who  found  for  the 
plaintiffs,  and  assessed  their  damages  at  $600,  and  rendered 
judgment  for  that  sum  and  costs. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellant. 

Mr.  John  Borden,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  in  covenant  on  a  lease.  The  ques- 
tion raised  is  whether  the  lessor^  was  obligated  to  put  the  les- 
sees in  possession  of  the  demised  premises. 

The  store-room  had  been  occupied  by  the  Mosslers,  who  held 
over  after  their  tenancy  had  expired.  The  principal  breach 
assigned  in  the  declaration  is,  the  lessees  had  been  kept  out  of 
possession  by  the  former  tenants  refusing  to  surrender  the 
premises.  The  averment  in  the  third  count,  that  the  defend- 
ant covenanted  the  plaintiff  should  have  quiet  possession  of  the 
premises  on  the  1st  day  of  May,  1872,  is  not  sustained  by  the 
proof.  The  lease  contains  no  such  covenant,  nor,  indeed,  any 
express  covenant  for  quiet  enjoyment.  But  the  latter  covenant 
is  always  implied  in  every  lease,  and  is  the  only  one  that  is 
implied. 

The  covenant  for  quiet  enjoyment,  whether  express  or  im- 
plied, only  means  that  the  lessor  shall  have  such  title  to  the 
premises  as  will  enable  him  to  give  a  good  unincumbered  lease 
for  the  term  demised.  It  implies  no  warranty  against  the 
acts  of  strangers.  Such  a  covenant  is  understood  to  confer 
upon  the  lessee  a  right  to  enter  upon  the  premises,  but  nothing 
more.  Gardner^.  Ketellar, 3  Hill,  330 ;  Cozens  v.  Stevenson, 
5  S.  &  E.  424;  Pendergast  v.  Young,  1  Foster,  238. 

The  right  to  recover  in  this  case  is  based  on  the  ground  it 
was  the  duty  of  Gazzolo  to  put  the  lessees  in  the  actual  posses- 
sion of  the  premises.  We  do  not  think  the  lease  will  bear  that 
construction. 

The  implied  covenant  for  quiet  enjoyment  has  never,  so  far 
as  we  know,  been  construed  to  embrace  an  obligation  on  the 
part  of  the  lessor  to  place  the  lessee  in  possession  of  the  prem- 
ises. If  he  is  kept  out  of  possession  by  any  act  of  the  landlord, 
or  by  one  holding  a  paramount  title,  no  doubt  the  lessee  may 
have  an  action.  The  measure  of  damages  in  such  cases  is  the 
difference  between  the  agreed  rental  and  the  actual  value  of 
the  premises  to  the  lessee.  But  if  the  party  holding  over  is  a 
mere  wrong-doer,  the  right  of  the  lessee  after  the  date  fixed  for 
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the  commencement  of  the  tenancy  is  as  effectual  to  dispossess 
him  as  was  that  of  the  landlord — indeed,  the  landlord  is  not 
entitled  to  possession,  and  can  maintain  no  action  to  recover 
the  premises.  The  right  of  immediate  possession  is  alone  in 
the  lessee,  and  he  must  bring  the  action.  Therefore,  when 
the  lessee  is  prevented  from  obtaining  the  enjoyment  of  the 
premises  by  a  former  tenant,  whose  tenancy  had  expired,  the 
law  seems  to  be  settled  his  remedy  is  against  the  latter  and  not 
against  the  lessor.  This  is  the  rule  as  stated  by  the  text  writ- 
ers, and  is  fully  sustained  by  the  authorities.  Taylor  Lan.  & 
Ten.  sec.  312;  Hatfield  v.  Fullerton,  24  111.  278;  Gardner  v. 
JTetellar,  and  Cozens,  v.  Stevenson,  supra. 

It  is  shown,  conclusively,  the  tenancy  of  the  Mosslers  had 
expired  on  the  first  day  of  May,  when  the  term  of  appellees 
was  to  begin.  They  held  over,  without  any  authority  from 
appellant.  Appellees  made  no  effort  to  obtain  possession  of 
the  demised  premises.  They  did  not  even  demand  the  posses- 
sion of  the  former  tenants.  The  law  afforded  them  a  summary 
remedy  against  the  parties  wrongfully  holding  over,  but  they 
did  not  choose  to  avail  of  it.  They  insisted  it  was  the  duty  of 
the  lessor  to  give  them  possession.  He  had  not  contracted  to 
do  so,  nor  was  there  any  implied  obligation  to  that  effect  rest- 
ing upon  him.  The  remedy,  and  the  only  remedy,  was  in  the 
hands  of  the  lessees.  It  was  summary  and  direct,  had  they 
chosen  to  enforce  it.  Had  they  been  delayed  in  the  undertak- 
ing, by  appeal  or  otherwise,  the  parties  withholding  the  prem- 
ises, under  the  statute,  would  have  been  liable  for  such  damages 
as  would  have  afforded  complete  indemnity.  The  lessor  had 
no  such  right.  He  was  powerless  to  act  so  long  as  appellees 
insisted  upon  the  benefit  of  the  lease. 

But,  it  is  alleged,  appellant,  on  the  5th  day  of  June,  re-let 
the  premises  to  the  Mosslers  for  the  current  year,  beginning 
May  1st,  1872,  and  ending  April  30,  1873,  and  thereby  appel- 
lees were  kept  out  of  the  premises. 

It  appears,  appellant  had  made  several  unsuccessful  efforts 
to  dispossess  the  former  tenants,  but  by  an  artifice,  not,  per- 
haps, altogether  justifiable,  had  an  arrangement  by  which  he 
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could  succeed.  He  caused  appellees  to  be  notified  of  the  ar- 
rangement. This  was  about  the  third  or  fourth  day  of  June. 
In  the  meantime  appellees  had  procured  a  lease  on  another 
building  in  the  same  block,  and  were  carrying  on  their  business 
as  usual.  They  had  been  asked  whether  they  would  still  re- 
ceive the  premises  in  the  event  appellant  was  successful  in 
getting  the  other  parties  out,  but  they  declined  to  say  whether 
they  would  or  not.  They  were  advised  appellant  did  not  want 
to  dispossess  the  former  tenants  unless  appellees  would  take 
the  store-room,  and  occupy  it  under  the  lease.  The  season  was 
then  far  advanced,  and  it  might  remain  unoccupied  for  the 
remainder  of  the  year  without  yielding  an  income.  It  was 
thought  it  would  be  better  policy  to  compromise  with  the  oc- 
cupying tenants  rather  than  run  such  a  hazard;  but  appellees 
would  make  no  reply  until  the  premises  should  be  vacated. 
This,  appellant  could  well  regard  as  an  abandonment  of  the 
lease,  and  a  refusal  to  occupy  under  it.  Appellees  had  made 
no  efforts,  and  were  making  none,  to  dispossess  the  former 
tenants.  Appellant  was  receiving  no  rent  from  appellees,  and 
he  was  not  bound  to  wait  longer  on  them.  When  they  de- 
clined to  say  whether  they  would  accept  if  he  would  regain  the 
premises,  he  had  the  clear  right  to  treat  it  as  an  absolute  re- 
fusal, and  re-let  the  same  to  whomsoever  would  rent  them. 

The  claim  set  up  by  appellees  is  without  any  merit  what- 
ever. If  they  were  kept  out  of  the  premises,  it  was  by  no  fault 
of  appellant.  It  must  be  attributed  to  their  own  neglect  to 
employ  the  summary  remedy  which  the  law  had  placed  in  their 
hands,  to  dispossess  the  former  tenants  by  an  action  of  forcible 
detainer. 

The  judgment  is  warranted  neither  by  the  law  nor  the  evi- 
dence, and  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 


Henry  W.  Farrar 

V. 

Eugene  B.  Payne  et  al. 

1.  Trust  deed — impeaching  sale  under,  for  insufficiency  of  notice.  Where 
a  power  of  sale  was  given  in  a  trust  deed  upon  default  of  payment,  after 
having  advertised  such  sale  ten  days  in  a  public  newspaper  published  in 
Chicago,  and  the  only  evidence  to  show  an  insufficient  notice  was  a  recital 
in  the  trustee's  deed  that  he  had  duly  advertised  the  property  for  sale  "by 
publishing  a  notice  in  a  newspaper  published  in  the  city  of  Chicago  afore- 
said, ten  days  before  the  day  of  such  sale,  in  the  manner  prescribed  in  and 
by  said  mortgage  deed :  "t  Held,  that  this  recital  was  not  sufficient  evidence 
to  impeach  the  sale,  on  bill  in  equity,  after  the  lapse  of  fifteen  years,  and 
after  the  rights  of  purchasers  had  attached,  by  excluding  the  idea  that  the 
sale  was  advertised  for  ten  days,  as  required  by  the  trust  deed. 

2.  Where  the  regularity  of  a  sale  under  a  trust  deed  is  attacked  fifteen 
years  after  it  happened,  and  the  land  has  passed  into  the  hands  of  remote 
purchasers,  the  sale  should  not  be  defeated  because  the  trustee,  in  the  recitals 
of  his  deed  of  the  notice  given  by  him  of  the  sale,  may  have  employed  lan- 
guage which  fails  in  precision,  or  is  ambiguous ;  but  it  must  be  made  to 
appear,  with  reasonable  certainty,  that  the  requisite  notice  was  not  given. 

3.  Same — effect  of  trustee  purchasing  at  his  own  sale.  The  fact  that  a 
trustee  is  a  purchaser,  through  another,  at  his  own  sale,  will  not  render  the 
sale  void.  It  is  only  ground  for  setting  aside  the  sale  in  equity  while  in 
the  trustee's  hands,  but  not  after  its  transfer  to  a  bona  fide  purchaser  without 
notice  of  the  equity. 

4.  Same — effect  of  purchaser  transferring  note  and  trust  deed.  Where  the 
proceeds  of  the  sale  of  land  amount  to  less  than  the  note  secured,  the  trans- 
fer of  it,  without  any  credit  being  indorsed,  and  the  deed  of  trust,  by  the 
purchaser,  on  a  conveyance  of  the  premises  by  him,  affords  no  ground  for 
setting  aside  the  sale  otherwise  fairly  made,  and  the  grantee  will  not  be 
estopped,  by  taking  such  assignment  of  the  note  and  trust  deed,  from  show- 
ing a  sale  under  the  power. 

5.  Trustee's  deed — as  affected  by  a  failure  to  record  the  same.  As  a 
trustee's  deed,  executed  under  a  power  of  sale  in  a  trust  deed,  relates  back  to 
the  execution  of  the  deed  of  trust,  the  law  does  not  require  that  the  same  shall 
be  recorded,  when  the  trust  deed  is  recorded,  in  order  to  protect  the  grantee 
against  attaching  creditors  of  the  original  owner,  and  those  claiming  under 
them.  The  notice  of  sale  is  all  that  is  required.  The  record  of  the  trust 
deed  is  sufficient  to  put  all  persons  on  inquiry  as  to  whether  a  sale  has  been 
had  under  the  same. 
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6.  Trust  deed — not  necessary  to  name  time  when  note  secured  matures. 
The  fact  that  a  deed  of  trust  fails  to  show  when  the  note  thereby  secured  ma- 
tures, will  not  affect  the  title  acquired  under  it,  as  in  favor  of  a  purchaser 
of  the  equity  of  redemption,  as  it  may  be  [ascertained  when  it  matures  by 
inquiry  of  the  holder. 

7.  Pleading  and  evidence — -proof  confined  to  case  made  by  the  pleadings. 
Where  a  party  sets  up  a  claim  to  equitable  relief  by  his  bill,  under  the 
seven  years'  limitation  law,  without  any  allegation  that  he  relies  on  the 
twenty  years'  Statute  of  Limitation,  proof  of  limitation  under  the  latter 
statute  will  not  be  admissible. 

8.  Attachment — a  mere  equity  to  set  aside  a  sale  not  subject  to  levy  and 
sale  under.  Prior  to  the  statute  of  March  31,  1869,  equitable  interests  in 
lands  were  not  subject  to  attachment.  Therefore,  where  a  debtor's  land  had 
been  sold  under  a  deed  of  trust,  even  if  the  trustee  was  the  purchaser, 
through  another,  the  legal  title  passed,  and  the  debtor  had  only  an  equitable 
right  to  avoid  the  sale,  and  it  was  held,  that  no  title  passed  by  the  levy  of 
an  attachment  against  him  upon  the  land  and  a  sale  thereunder. 

9.  Chancery — removing  cloud  on  title.  Where  the  question  of  the 
validity  of  opposing  claims  of  title  to  land  is  presented  by  a  bill  in  chancery 
and  a  cross-bill,  it  is  not  improper,  where  the  court  has  jurisdiction,  to 
settle  the  title;  and  where  the  defendant  shows  a  connected  chain  of  title 
from  the  United  States  to  himself,  unless  the  complainant  shows  some  bet- 
ter title  in  some  way,  the  defendant  will  be  entitled  to  a  decree  finding  title 
in  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  G-oudy  &  Chandler,  for  the  appellant. 

Messrs.  Spafford,  McDaid  &  Wilson,  and  Mr.  Melville 
W.  Fuller,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  brought  in  the  Cook  circuit 
court,  by  Henry  W.  Farrar,  complainant,  against  Eugene  B. 
Payne  and  others,  to  redeem  a  certain  tract  of  land  in  Cook 
county,  which  had  been  sold  by  Gibbons,  one  of  the  defend- 
ants, under  a  trust  deed  executed  by  John  W.  Sharp  to  Gib- 
bons, to  secure  the  payment  of  a  promissory  note  for  $654. 

Payne  filed  a  cross-bill  to  set  aside,  as  clouds  upon  his  title, 
certain  deeds  under  which  Farrar  claimed  title,  and,  on  the 
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hearing,  the  original  bill  was  dismissed  and  the  relief  prayed 
by  the  cross-bill  granted. 

Farrar  takes  this  appeal  to  reverse  the  decree. 

Farrar  and  Payne  both  claim  title  through  one  Sharp — 
Payne,  under  the  aforesaid  trust  deed,  and  Farrar,  through 
proceedings  in  attachment  against  Sharp,  instituted  subse- 
quently to  the  date  and  recording  of  the  trust  deed. 

Farrar  claims  under  Sharp — 

1.  By  levy  of  a  writ  of  attachment  against  Sharp,  in  favor 
of  one  Caldwell,  September  16,  1857,  and  certificate  of  levy  re- 
corded October  10,  1857. 

2.  Certificate  of'  sale  to  Caldwell,  made  March  6,  1858, 
recorded  May  21,  1858. 

3.  Sheriff's  deed  to  Eaton,  dated  February  20, 1869,  recorded 
March  16,  1869.  Assignment  of  certificate  of  sale  by  Cald- 
well to  Eaton. 

4.  Quit-claim  deed  from  Caldwell  to  Eaton,  dated  Novem- 
ber 2,  1869,  recorded  March  16,  1869. 

5.  Quit-claim  deed  from  Eaton  to  Farrar,  dated  March  19, 
1869,  recorded  March  22,  1869. 

Payne  claims  through  Sharp — 

1.  By  trust  deed,  with  power  of  sale,  from  Sharp  to  Gib- 
bons, dated  May  6,  1856,  and  recorded  same  day,  to  secure  a 
promissory  note,  of  the  same  date,  from  Sharp  to  Gibbons,  for 
the  sum  of  $654,  the  time  of  its  payment  not  being  mentioned 
in  the  deed. 

2.  Deed  from  Gibbons  to  one  Cranston,  on  foreclosure  sale, 
under  the  trust  deed,  for  the  purchase  price  of  $170,  dated 
July  24,  1857,  and  recorded  August  6,  1872. 

3.  Quit-claim  deed  from  Cranston  to  Gibbons,  considera- 
tion $1,  dated  December  18,  1857,  recorded  May  10,  1872. 

4.  Special  warranty  deed  from  Gibbons  to  Weirman,  dated 
March  29,  1872,  recorded  May  10,  1872,  consideration  $1500, 
and  receipt  for  that  sum,  under  signature  of  Gibbons,  attached 
to  the  deed. 

5.  Contract  of  Weirman  to  Payne  and  McDaid  to  convey 
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the  land,  consideration  $3100,  $2100  paid  in  cash  on  contract, 
dated  October  1,  1872. 

6.  Special  warranty  deed  from  Weirman  to  MeDaid  and 
Payne,  dated  November  1, 1872,  filed  for  record  November  13, 
1872,  consideration  $3119.25. 

7.  Quit-claim  deed  from  MeDaid  to  Payne,  dated  Novem- 
ber 13,  1872,  recorded  November  21,  1872. 

The  bill  was  filed  October  28,  1872. 

The  principal  ground  upon  which  the  validity  of  the  fore- 
closure sale  under  the  trust  deed  is  assailed,  is,  that  notice  of 
the  sale  was  not  given  in  conformity  with  the  requirement  of 
the  trust  deed.  That  deed  authorizes  the  sale,  in  default  of 
payment  of  the  note,  after  having  advertised  such  sale  ten 
days  in  a  public  newspaper  published  in  Chicago. 

The  only  evidence  relied  on  to  show  insufficient  notice,  is, 
the  recital  in  the  trustee's  deed  to  Cranston,  which  is  as  fol- 
lows: "And  the  aforesaid  premises  were  by  the  said  party  of 
the  first  part  duly  advertised  for  sale,  etc.,  by  publishing  a, 
notice  in  a  newspaper  printed  in  the  city  of  Chicago  afore- 
said, ten  days  before  the  day  of  such  sale,  in  the  manner  pre- 
scribed i/ii  and  by  said  mortgage  deed."  We  do  not  regard 
the  language  of  this  recital  as  excluding  the  idea  that  the  sale 
was  advertised  ten  days,  as  required  by  the  trust  deed.  We 
are  aware  that  in  Weld  et  al.  v.  JRees,  48  111.  428,  where  the 
sale  was  authorized,  "  after  publishing  a  notice,  in  a  newspaper 
published  in  the  city  of  Chicago,  ten  days  before  the  day  of 
such  sale,"  it  was  held,  that  the  language  did  not  require  nor 
import  that  the  notice  should  be  published  by  ten  daily  inser- 
tions, and  that  one  insertion  ten  clays  before  the  day  of  sale 
would  answer  the  requirement;  but  the  question  there  was  as 
to  what  notice  was  required  by  the  terms  of  the  trust  deed. 
It  was  questionable  whether  ten  daily  insertions  had  been  made, 
and  the  court  sustained  the  sale  which  had  been  made,  by 
adopting  the  construction  it  did,  that  the  trust  deed  did  not 
require  ten  daily  insertions.  But  the  question  here  is  different. 
It  is,  whether  this  recital  shows  that  there  was  not  such  notice 
given  as  was  required  by  the  trust  deed. 
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We  are  of  opinion  that  it  consists  with  the  language  of  that 
recital,  that  the  "ten  days"  mentioned  was  either  the  period 
of  time  before  the  day  of  sale  at  which  the  notice  was  pub- 
lished, or  that  it  was  the  number  of  days  on  which  the  notice 
was  published  before  the  day  of  sale;  that  it  may  mean  either 
the  oiie  or  the  other;  that  the  language  fairly  admits  of  that 
interpretation,  and  that  if  the  language  raises  a  doubt  in  this 
respect,  the  doubt  should  be  resolved  in  favor  of  the  sufficiency 
of  the  notice,  as  conforming  with  the  requirement  of  the  trust 
deed.  To  help  this,  there  would  be  the  presumption  that  the 
direction  of  the  trust  deed  would  be  followed,  and  the  whole 
language  of  the  recital  to  be  taken  together,  which  is,  that  the 
advertisement  was  "by  publishing  a  notice  in  a  newspaper 
printed  in  the  city  of  Chicago  aforesaid,  ten  days  before  the 
day  of  the  sale,  in  the  manner  prescribed  in  and  by  said 
mortgage  deed."  Where  the  regularity  of  a  sale  is  attacked 
at  this  period  of  time — fifteen  years  afterward — and  the  land 
has  passed  into  the  hands  of  remote  purchasers,  the  sale  should 
not  be  defeated  because  the  trustee,  in  his  recital  in  his  deed 
of  the  notice  he  had  given,  may  have  employed  language  which 
failed  in  precision  of  expression.  It  should,  at  least,  be  made 
to  appear,  with  reasonable  certainty,  that  the  requisite  notice 
was  not  given.  We  can  not  think  that  it  does  so  here  appear 
from  the  recital  in  the  trustee's  deed. 

Another  objection  taken  is,  that  Gibbons  bought  at  his  own 
sale,  and,  for  that  reason,  the  sale  ought  to  be  set  aside. 

It  is  unnecessary  to  consider  whether  the  evidence  estab- 
lishes that  Gibbons  did  so  buy.  That  fact  would  not  render 
the  sale  void.  It  would  only  be  voidable,  subject  to  be  set 
aside  while  the  estate  was  in  Gibbons'  hands,  but  not  after  its 
transfer  to  a  bona  fide  purchaser.  Bobbins  v.  Bates,  4  Cush. 
104;  Hamilton  v.  Zubukee,  51  111.  415. 

It  is  claimed  that  Payne  does  not  fill  that  character,  as  he 
had  paid  only  $2100  of  the  $3100,  his  purchase  price  from 
Weirman,  before  the  filing  of  the  bill,  and  did  not  obtain  his 
deed  until  after  that  time;  but  the  same  can  not  be  said  of 
Weirman,  who  was  the  grantee  of  Gibbons  before  the  institu- 
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tion  of  the  suit;  and  if  the  sale  could  not  have  been  set  aside 
as  against  Weirman,  neither  can  it  be  as  against  Payne,  claim- 
ing under  Weirman. 

It  is  made  a  point  that,  at  the  time  of  the  conveyance  from 
Gibbons  to  Weirman,  March  29,  1872,  Gibbons  assigned  the 
note  and  trust  deed  to  Weirman,  and  that  there  is  no  indorse- 
ment upon  the  note  of  any  payment  on  it.  As  the  proceeds 
of  the  sale  amounted  to  only  a  small  portion  of  the  amount 
of  the  note,  it  was  proper  that  the  note  should  be  kept  on  foot, 
and  held  as  a  valid  subsisting  security  against  Sharp  for  the 
amount  remaining  unpaid,  and  Gibbons  had  the  right  to  sell 
and  transfer  the  note.  The  trust  deed  was  a  muniment  of 
title  which  might  properly  have  been  handed  down  to  Gib- 
bons from  his  grantor,  Cranston,  and  by  Gibbons  to  Weirman. 
It  does  not  appear  that  there  was  any  virtue  in  the  assign- 
ment of  the  trust  deed  after  it  had  been  foreclosed  by  a  sale; 
but  Gibbons  saw  fit  to  make  the  assignment,  with  what  view, 
if  any,  more  than  that  the  parties  might  have  thought  it  an 
act  properly  to  be  done  in  the  transfer  of  the  title,  we  have 
no  means  of  knowing. 

The  omission  to  credit  on  the  note  the  proceeds  of  the  sale, 
is  not  a  circumstance  which  can  detract  from  the  effect  of  the 
sale.  Had  there  been  a  question  as  to  whether  there  had,  in 
fact,  been  a  sale  under  the  trust  deed,  then  the  assignment  of 
the  trust  deed  and  the  absence  of  a  credit  on  the  note  would 
have  been  circumstances  tending  to  show  that  there  had  been 
no  sale;  but  that  there  were  a  foreclosure,  sale  and  conveyance 
to  Cranston,  and  a  reconveyance  by  Cranston  to  Gibbons,  are 
undisputed  facts  in  the  case.  It  is  asserted  that,  at  the  time 
the  bill  was  filed,  there  appeared  the  assignment  of  the  trust 
deed  to  Weirman,  and  the  complainant's  right  of  redemption 
was  clear.    The  reason  why  is  not  shown,  and  it  is  not  apparent. 

It  is  not  perceived  why  the  assignment  of  the  trust  deed 
should  estop  Weirman,  and  those  claiming  under  him,  from 
setting  up  the  fact  of  a  sale  under  the  deed,  or  should  operate 
to  cancel  the  sale. 
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The  deeds  from  Gibbons  to  Cranston,  and  from  Cranston  to 
Gibbons,  having  remained  so  long  unrecorded,  it  is  insisted 
that,  for  that  reason,  Farrar's  title  should  take  precedence. 

Sharp  had  but  an  equity  of  redemption.  At  the  time  Cald- 
well, the  attaching  creditor,  levied  his  writ  of  attachment,  the 
sale  under  the  trust  deed  had  already  been  made  and  the  equity 
of  redemption  extinguished.  There  was  no  duty  resting  upon 
either  Cranston  or  Gibbons  to  give  notice  of  the  purchase  and 
sale  to  Sharp  or  those  claiming  the  equity  of  redemption  under 
him,  either  by  the  recording  of  the  trustee's  deed  from  Gib- 
bons or  otherwise.  The  trust  deed  had  been  recorded  previous 
to  the  attachment,  and  that  was  enough.  The  published  notice 
of  the  sale  was  all  the  required  notice  of  any  proceeding  under 
the  trust  deed.  The  recording  of  the  trust  deed  gave  notice 
of  its  existence  to  subsequent  claimants  of  the  equity  of  re- 
demption, and  pointed  out  the  source  of  information  of  what 
might  be  done  in  pursuance  of  the  deed,  and  they  were  bound 
to  take  notice  of  the  proceedings  thereunder.  The  title  of 
Cranston  related  back  to  the  execution  of  the  deed  of  trust. 
The  subsequent  proceedings  under  the  deed  of  trust  were  con- 
nected with  and  in  aid  of  the  title  conveyed  by  that  deed.  Wil- 
liams v.  Brunton,  3  Gilm.  600 ;  State  Bank  v.  Wilson,  4  id. 
57;  Kruse  v.  Scripps,  11  111.  98. 

Of  a  similar  nature  is  the  objection  that  the  trust  deed  did 
not  mention  the  time  of  payment  of  the  note,  and  subsequent 
purchasers  of  the  equity  of  redemption  could  not  know  that 
the  note  was  due;  but  that  could  have  been  ascertained,  if 
needed,  by  resort  to  Gibbons,  the  holder  of  the  note.  On  its 
production,  the  note  appears  to  be  one  payable  one  year  and 
ten  days  after  its  date. 

We  are  of  opinion  that  the  proceeding  of  foreclosure  under 
the  trust  deed  constitutes  a  complete  bar  to  the  equity  of 
redemption.  This  view  renders  it  unnecessary  to  consider  the 
various  objections  made  to  complainant's  title  derived  through 
the  attachment  proceedings,  going  to  deny  his  right  to  redeem, 
even  had  the  equity  of  redemption  not  been  barred. 
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The  complainant  made  a  further  claim  of  title  under  one  Dyer, 
and  it  is  made  a  ground  of  objection  that  the  court  below  over- 
ruled a  motion  for  a  continuance  in  order  to  procure  the  testi- 
mony of  Dyer,  who  was  in  Europe,  to  prove  his  possession  of 
the  land  for  twenty  years.  There  was  no  allegation  in  the  bill 
that  the  complainant  relied  upon  the  twenty  years'  Statute  of 
Limitation,  but  the  seven  years'  limitation  only  was  set  up. 

The  evidence  of  Dyer,  then,  would  seem  not  to  have  been 
competent,  and  we  think,  also,  the  affidavit  for  the  continuance 
failed  to  show  the  use  of  due  diligence  to  obtain  the  testimony. 

It  is  further  urged  that  there  -was  error  in  the  decree  upon 
the  cross-bill,  in  setting  aside  the  deed  from  Lincoln  and  For- 
sythe  to  Farrar.  This  conveyance,  as  appears  from  the  evi- 
dence, was  of  a  claim  of  title  derived  from  one  Cline,  who  had 
a  tax  claim  on  the  land.  There  is  no  attempt  at  proof  of  the 
validity  of  Cline's  claim  of  a  tax  title  to -the  land.  This  court 
has,  in  repeated  instances,  set  aside  invalid  claims  of  tax  titles 
to  land,  as  clouds  upon  the  title.  We  find  no  error  in  this 
respect. 

Perceiving  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 

A  rehearing  having  been  granted  in  this  case,  the  following 
additional  opinion  was  filed  : 

Mr.  Justice  Sheldon:  A  rehearing  having  been  granted  in 
this  case,  a  reargument  has  been  had  and  the  cause  further 
considered. 

The  decision  of  the  case,  by  the  former  opinion,  was  rested 
mainly  on  the  ground  that  Weirman,  a  prior  grantee  in  defend- 
ant's chain  of  title,  was  a  hona  fide  purchaser  for  a  valuable 
consideration. 

It  is  suggested  that  there  was  an  error  in  that  opinion  in 
considering  a  certain  receipt  there  adverted  to  as  evidence 
upon  the  question  of  payment  of  the  purchase  money  by  Weir- 
man. It  admits  of  doubt  whether  the  proof  was  sufficient  of 
the  payment  of  such  purchase  money,  but,  as  we  find  another 
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satisfactory  ground  for  arriving  at  the  same  conclusion,  we  will 
not  further  consider  the  question  as  to  the  sufficiency  of  such 
proof. 

Gibbons,  the  trustee  in  the  trust  deed  from  Sharp,  sold  the 
land  to  Cranston,  under  the  power  contained  in  the  trust  deed, 
on  June  17,  1857,  for  $170.  Three  months  after  this  sale, 
September  16, 1857,  Caldwell  levied  his  attachment  writ  against 
Sharp  upon  the  land,  as  the  land  of  Sharp.  Admitting  it  to 
be  true,  as  claimed  by  appellant,  that  the  sale  by  the  trustee, 
Gibbons,  was  a  sale  indirectly  to  himself,  through  the  agency 
of  Cranston,  such  sale  passed  the  legal  title  to  Cranston.  The 
sale  would  not  have  been  void,  but  the  purchaser  would  have 
taken  the  legal  estate  subject  to  the  equity  of  having  the  sale 
set  aside,  if  the  owner  of  the  equity  of  redemption  at  the  time 
of  the  sale,  himself,  in  a  reasonable  time,  chose  to  say  he  was 
not  satisfied  with  it,  on  his  filing  a  bill  in  chancery  for  the 
purpose.  1  Perry  on  Trusts,  sec.  334;  2  id.  602,  sec.  787; 
Campbell  v.  Walker,  5  Yesey,  680  ;  Jackson  v.  Walsh,  14 
Johns.  406;  Charles  v.  Dubose,  29  Ala.  367;  Rice  v.  Cleghom, 
21  Ind.  80  ;  Hill  on  Trustees,  536  ;  Thorp  v.  McCullum,  1 
Gilm.  614. 

Sharp,  the  maker  of  the  trust  deed,  never  exercised  any 
option  he  might  have  had  to  avoid  the  sale  by  Gibbons  to 
Cranston,  but,  for  aught  that  appears,  has  ever  been  content 
therewith.  It  follows,  then,  that,  at  the  time  of  the  levy  of 
Caldwell's  writ  of  attachment,  Sharp  had  but  an  equity  in 
respect  to  the  land.  The  legal  title  was  in  Cranston,  under  the 
sale  and  conveyance  to  him  by  Gibbons. 

The  law  is  settled  in  this  State  that,  prior  to  the  statute  of 
March  31,  1869,  upon  this  subject,  equitable  interests  in  land 
were  not  subject  to  attachment.  Lotvry  v.  Wright,  15  111.  95; 
West  v.  Schnebly,  54  id.  523;  May  v.  Baker,  15  id.  91. 

Farrar,  the  appellant,  then,  acquired  no  title  or  interest  in 
the  land  under  the  attachment  proceedings. 

It  is  urged  that  the  relief  granted  Payne  on  the  cross-bill, 
in  setting  aside  the  deed  from  Forsythe  and  Lincoln  to  Farra-r, 
as  a  cloud  on  Payne's  title,  was  erroneous,  for  want  of  evidence 
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that  the  deed  did  not  convey  a  valid  title;  that  it  was  for 
Payne  to  prove  that  the  title  purported  to  be  conveyed  by  the 
deed  was  invalid,  and  not  for  appellant  to  show  it  to  be  valid. 
The  original  bill  alleged  that  Farrar  held  the  title  to  the  land 
through  the  attachment  proceedings,  and,  also,  by  purchase 
from  Lincoln  and  Forsythe;  that  Farrar  entered  into  posses- 
sion under  the  deed  from  Lincoln  and  Forsythe,  who  had  there- 
tofore been  in  possession  under  claim  and  color  of  title  for  the 
eight  years  immediately  preceding  September,  1871,  and  had 
paid  all  taxes  thereon  for  seven  years  prior  thereto;  that,  after- 
ward, Payne  took  possession  as  a  trespasser,  and  retains  pos- 
session as  such. 

The  cross-bill  of  Payne  set  up  that  he  was  the  owner  in  fee 
of  the  land;  that  no  title  passed  to  Farrar  by  virtue  of  the 
deed  from  Lincoln  and  Forsythe,  and  prayed  for  its  removal 
as  a  cloud  upon  Payne's  title. 

Payne  showed,  by  the  proof,  a  connected  chain  of  title  from 
the  United  States  to  himself,  in  fee  simple.  Unless  the  appel- 
lant could  show  some  better  title,  in  some  way,  Payne's  title 
would  prevail,  and  he  would  be  entitled  to  a  decree  finding 
title  in  him.  The  deed  of  Forsythe  and  Lincoln  was  not  con- 
nected with  any  source  of  title,  and  was  merely  a  color  of  title, 
available  of,  only,  under  some  limitation  law,  or  as  showing  the 
extent  of  any  actual  possession.  No  bar  by  limitation  was  es- 
tablished or  attempted  to  be  established.  The  title  to  Payne, 
derived  from  the  United  States,  was  sufficient  evidence  to 
found  the  decree  upon  as  against  any  claim  of  title  under  this 
deed  from  Lincoln  and  Forsythe,  and,  as  a  consequence,  it 
would  seem  to  have  the  deed  thus  interposed  disposed  of  as  a 
cloud  upon  the  title  of  Payne.  The  decree  does  not  purport 
to  set  aside  any  tax  title,  but  adjudges  the  title  to  the  land  to 
be  in  Payne,  and  decrees  that  the  deed  from  Forsythe  and 
Lincoln  to  Farrar, .as  well  as  the  other  deeds  to  the  latter  under 
which  he  claims  title,  are  clouds  upon  Payne's  title,  and  are 
null  and  void  against  it.     We  see  no  error  in  this. 

It  is  urged  that  Farrar  was  a  trustee  of  Mrs.  Eaton,  in  taking 
this  deed  to  himself  from  Lincoln  and  Forsythe,  and  that  she 
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should  have  been  made  a  party.     If  he  was  such  trustee,  she 
was  represented  by  him  in  court. 

In  all  other  respects,  we  adhere  to  our  former  opinion,  not 
finding  sufficient  reason,  upon  further  consideration,  to  vary 
therefrom,  and  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


John  Fitch 

v. 
Elisha  W.  Willard. 

1.  Contract— -for  sale  of  land,  construed  as  to  vendor's  undertaking  in 
respect  to  the  title.  A  clause  in  a  contract  for  the  sale  of  land,  that  the  ven- 
dor is  to  furnish  a  satisfactory  abstract  of  title,  and  give  a  quit-ciaim  or 
special  warranty  deed,  upon  the  tender  of  which  the  cash  payments  are  to 
be  made,  implies  no  undertaking  as  to  the  character  of  title  to  be  conveyed, 
but,  on  the  contrary,  shows  that  the  vendor  assumes  no  responsibility  as  to 
the  title  any  further  than  it  may  have  been  affected  by  his  own  acts. 

2.  Specific  performance — defeated  by  laches.  On  bill  by  a  purchaser 
of  land  for  specific  performance,  filed  over  five  years  after  the  making  of 
the  contract,  during  which  time  he  never  offered  to  perform  on  his  part,  it 
was  held,  that  his  laches  was  such  as  to  preclude  his  right  to  relief,  unless 
satisfactorily  explained. 

3.  Same — excuse  for  delay  and  failure  to  perform.  Where  the  vendor 
of  land  assumes  no  responsibility  as  to  his  title,  and  is  to  make  only  a  quit- 
claim or  special  warranty  deed,  but  is  to  furnish  a  satisfactory  abstract  of 
title,  the  purchaser,  for  a  reasonable  objection  to  the  title,  may  elect  whether 
he  will  accept  a  conveyance.  If  he  elects  to  take  it  under  a  contract  which 
is  unilateral,  any  delay  on  his  part  in  complying  with  its  terms,  will  be  re- 
garded, with  especial  strictness.  The  fact  of  objection  to  the  title  in  such  a 
case,  does  not  justify  great  delay  on  the  part  of  the  purchaser  in  perform- 
ing. 

4.  Admission — of  contract  is  none  of  its  construction.  The  admission  by 
a  vendor,  in  a  suit  by  a  third  party  against  him  and  his  vendee,  of  the  exe- 
cution of  a  contract  of  sale,  is  no  admission  of  the  proper  construction  to  be 
put  upon  it  in  a  suit  between  the  vendor  and  vendee  'for  specific  perform- 
ance, or  of  the  vendee's  right  to  have  the  same  specifically  enforced. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 
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This  was  a  bill  in  equity,  by  the  appellant  against  the  appel- 
lee, filed  in  the  Superior  Court  of  Cook  county. 

On  the  25th  day  of  September,  1857,  James  Boggs,  George 
Boggs,  his  son,  and  Bedmon  Colter,  being  owners  of  the  south- 
west fractional  quarter,  of  section  19,  township  38  north,  range 
15  east,  in  Cook  county,  conveyed  the  same,  by  way  of  mort- 
gage, with  power  of  sale  to  mortgagees,  their  assigns,  etc.,  to 
Julius  Crane  and  "William  B.  Apthorp,  to  secure  the  payment 
of  certain  promissory  notes  which  had  been  given  for  the  pur- 
chase money  of  this  land. 

On  the  27th  day  of  September,  1858,  Bedmon  Colter  and  wife 
conveyed  their  interest  in  the  land  to  George  and  James  Boggs. 
On  the  15th  day  of  December  thereafter,  Crane  and  Apthorp 
sold  and  assigned  the  notes  and  mortgage  to  Elisha  W.  Wil- 
lard,  the  appellee.  On  the  5th  day  of  November,  1861,  Wil- 
lard  sold  the  land,  pursuant  to  the  terms  of  the  power  contained 
in  the  mortgage,  to  one  George  Smith,  for  the  sum  of  $300, 
and  executed  to  him  a  deed.  While  the  terms  of  the  power 
authorized  a  sale  by  the  assignee  of  the  mortgage,  the  deed  was 
required  to  be  made  by  the  mortgagees. 

On  the  14th  day  of  July,  1862,  Smith  sold  and  reconveyed  the 
land  by  quit-claim  deed  to  Willard,  for  $334,  as  expressed  in 
the  deed.  After  this  purchase  by  Willard,  he  seems  to  have 
authorized  James  Boggs  to  look  after  the  property  for  him,  and 
he  led  Boggs  to  believe  that,  in  the  event  of  a  future  sale  of  the 
property,  he  should,  in  some  way,  receive  the  benefit  of  all  it 
should  sell  for,  beyond  an  amount  sufficient  to  reimburse  him- 
self for  his  outlays  and  expenses  on  account  of  it. 

On  the  18th  of  November,  1867,  Willard,  by  a  letter  writ- 
ten from  Newport,  R.  I.,  informed  Boggs,  after  expressing  the 
opinion  that  there  must  be  83  acres  in  the  tract,  that  he  would 
sell  the  land  for  $200  per  acre,  actual  measurement,  but  in  no 
event  under  80  acres,  or  $16,000,  half  cash,  balance  in  equal 
payments  of  one  and  two  years,  on  short  time,  at  purchaser's 
option,  with  interest,  semi-annually,  at  6  per  cent,  the  title  to 
be  quit-claim  or  special  warranty  deed,  and  the  deferred  pay- 
ment to  be  secured  by  deed  of  trust,  with  power  of  sale.     He 
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also  required  that  the  party  making  an  acceptable  offer  should 
deposit  with  Messrs.  Blodgett  &  Winston,  his  attorneys,  such 
sum  as  they  might  require,  and  directed  that  this  letter  should 
be  preserved  as  a  sufficient  explanation  to  his  attorneys.  It 
was  further  stated  in  the  letter,  if  the  land  would  bring  more 
than  the  amount  stated,  "  so  much  the  better,"  and  the  propo- 
sition was  to  remain  open  until  the  1st  day  of  the  ensuing 
January. 

On  the  6th  day  of  December,  1867,  John  Fitch,  being  in 
negotiation  with  J.  H.  Reese  &  Co.,  real  estate  brokers,  for  the 
purchase  of  a  tract  of  land  lying  immediately  to  the  west  of 
and  adjoining  the  tract  in  controversy, — known  as  the  Wicker 
tract, — proposed  to  them  to  buy  this  tract  also.  They  there- 
upon addressed  a  note  to  James  Boggs,  informing  him  they 
were  offered  $200  per  acre  for  the  tract,  the  purchaser  paying 
cash  for  amount  due  Willard,  if  not  more  than  $5500,  and  the 
balance  on  "canal  time."  Upon  the  receipt  of  this  letter, 
Boggs  indorsed  it:  "83  acres  at  $200  per  acre;  J.  Boggs," 
and  returned  it  to  Mr.  Pierce,  one  of  the  firm  of  Reese  &  Co., 
and  at  the  same  time  placed  .in  his  hands  Willard's  letter  of 
the  18th  of  November.  Pierce  presented  these  papers  to 
Messrs.  Blodgett  &  Winston,  and  renewed  the  offer  contained 
in  their  note  to  Boggs.  Blodgett  &  Winston  declined  to  make 
any  contract,  on  account  of  having  no  authority,  but,  at  the 
request  of  Reese  &  Co.,  wrote  to  Willard,  informing  him  of 
their  offer,— that  they  would  pay  $16,600  for  the  tract,— $5500 
in  cash,  balance  on  time.  On  the  following  day,  December  7, 
Reese  &  Co.  also  wrote  to  Willard,  making  him  the  same  offer. 
At  the  conclusion  of  their  letter,  they  say:  "  If  the  above 
terms  are  satisfactory  to  you,  please  forward  a  deed  to  John 
Fitch,  and  abstract  of  title  to  Messrs.  B.  &  W." 

December  10,  1867,  Willard  wrote  to  Blodgett  &  Winston, 
from  Newport,  R.  L,  as  follows:  "I  will  sell  the  land  on  the 
lake  shore  strictly  in  terms  of  my  letter  to  Mr.  Boggs,  of  No- 
vember 18th,  and  if  he  is  entirely  satisfied  with  estimating  the 
quantity  of  the  land  at  83  acres,  and  $16,600  the  sum  for  it,  I 
am  quite  agreed.     The  terms  of  payment  I  don't  think  it  wise 
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to  alter,  to-wit:  half,  cash  down,  balance  in  equal  payments  of 
one  and  two  years,  with  interest,  semi-annually,  at  6  per  cent, 
the  title  from  me  to  be  a  quit-claim  or  special  warranty  deed; 
deferred  payments  secured  by  deed  of  trust,  with  power  of  sale, 
the  purchaser  paying  all  taxes  and  assessments,  and  enjoying 
the  right  of  paying  up  the  whole  at  the  end  of  the  first  year, 
and  stop  interest.  *.#*,■-■*  if  the  sale  goes 

off,  I  should  wish  all  the  business  done  through  you." 

Reese  &  Co.  were  notified  of  the  receipt  of  this  letter,  and 
on  the  14th  of  December,  1857,  a  contract  was  closed,  as  wit- 
nessed by  the  following  instrument: 

"Received,  Chicago,  December  14th,  1867,  of  John  Fitch, 
of  Chicago,  Illinois,  five  hundred  dollars  on  account  of  sale  of 
eighty-three  acres,  more  or  less,  in  fractional  section  19,  38, 15, 
for  sixteen  thousand  six  hundred  dollars,  upon  following  terms, 
to-wit:  Two  hundred  dollars  per  acre,  one-half  cash,  balance 
in  one  and  two  years,  equal  payments,  with  interest  at  six  per 
cent,  payable  semi-annually,  the  purchaser  agreeing  hereby  to 
pay  for  eighty-three  acres;  the  purchaser  to  pay  all  commis- 
sions in  making  sale,  and  taxes  and  assessments  for  current 
year.  The  seller  to  furnish  satisfactory  abstract  of  title,  and 
to  give  a  quit-claim  or  special  warranty  deed,  and  upon  a  ten- 
der of  which  the  cash  payment  to  be  made,  and  deferred  pay- 
ments secured  by  trust  deed,  with  power  of  sale. 

(Signed)  E.  W.  Willard, 

Per  F.  H.  Winston. 

James  Roggs, 

Per  F.  H.  Winston." 

On  the  17th  of  December,  Willard  wrote  Rlodgett  &  Win- 
ston that  if,  prior  to  the  receipt  of  that  letter,  the  sale  of  the 
land  had  not  been  fully  closed  in  the  terms  set  forth,  and  by 
the  deposit  of  the  money  with  them  as  required,  they  would 
consider  the  land  as  peremptorily  withdrawn  from  sale;  and 
on  the  same  day,  by  a  letter  to  James  Roggs,  he  notified  him 
to  the  same  effect. 

Rlodgett  &  Winston,  by  letter  dated  January  3d,  1868,  in- 
formed Willard  that  they  had  concluded  the   contract  with 
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Fitch;  that  an  unexpected  delay  in  completing  the  abstract 
had  delayed  the  closing  np  of  the  purchase ;  that  it  was  then 
completed  and  title  accepted.  They  inclosed  a  special  warranty 
deed,  which  they  requested  Willard  and  wife  to  execute,  and 
that  it  be  returned. 

On  the  8th  of  January,  Willard  again  wrote  Blodgett  & 
Winston,  acknowledging  the  receipt  of  the  deed,  but  asking, 
before  returning  it,  a  definite  answer  to  his  letter  of  the  17th 
of  December,  and  whether  the  contract  had  been  closed  prior 
to  the  receipt  of  that  letter,  and  saying,  in  conclusion,  "  Of 
course,  if  the  terms  had  been  agreed  upon,  I  shall  carry  out 
the  sale,  and  I  desire  full  particulars  regarding  it,  the  terms  in 
detail,  etc." 

On  the  11th  of  January,  Blodgett  &  Winston  replied  to 
this  letter,  informing  Willard  that  the  sale  to  Fitch  was  closed 
on  the  14th  of  December,  upon  the  precise  terms  of  his  letter 
of  December  10,  adding,  "  subject,  of  course,  to  a  satisfactory 
abstract  of  title,  which  has  since  been  approved."  Upon 
receipt  of  this,  January  17,  Willard  inclosed  the  deed,  properly 
executed,  to  Blodgett  &  Winston,  and  giving  them  full  instruc- 
tions with  regard  to  the  execution  of  the  trust  deed  to  secure 
deferred  payments. 

It  is  shown  by  the  evidence  that  the  abstract  of  title  was 
first  examined  by  Reese  &  Co.,  who  informed  Blodgett  &  Win- 
ston that  it  was  satisfactory,  and  requested  them  to  have  Wil- 
lard to  forward  the  deed;  and  it  was  to  this  statement  of  Reese 
&  Co.  that  they  refer  in  their  letter  to  Willard  of  January  3d, 
in  saying  that  title  was  accepted. 

Reese  &  Co.  were  mere  brokers,  not  in  the  habit  of  examin- 
ing and  giving  opinions  as  to  the  sufficiency  of  titles,  and  both 
they  and  Fitch  swear  they  were  not  employed  by  him  to  ren- 
der such  service  in  the  present  instance.  Fitch  employed,  as 
his  attorney,  Wm.  C.  Goudy,  to  whom  he  submitted  the  ab- 
stract. Goudy,  after  examining  the  abstract,  made  objections 
to  the  title,  and  when  informed  by  Winston  that  he  had  Wil- 
lard's  deed,  as  well  as  the  deed  of  James  Boggs,  conveying  the 
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property  to  Fitch,  pursuant  to  the  contract,  pointed  them  out 
to  him.     They  were — 

First — That,  on  account  of  the  small  amount  bid  by  Smith 
at  the  trustee's  sale,  the  intimate  relations  then  existing  between 
Smith  and  Willard,  and  the  subsequent  conveyance  by  Smith 
to  Willard  for  but  a  slight  advance  on  the  amount  bid  by 
Smith,  a  strong  suspicion  existed  that  Smith  purchased  for 
Willard,  and  not  for  himself,  and  that  the  sale  was,  therefore, 
void;  but  he  conceded  that  Fitch,  purchasing  for  value,  with- 
out notice  that  Smith's  purchase  was  not  made  in  good  faith? 
would  be  protected,  and  did  not,  therefore,  insist  on  this  objec- 
tion. 

Second — That  the  power  in  the  mortgage  simply  authorized 
the  assignee  to  sell,  but  not  to  convey,  and  required  that  con- 
veyance should  be  made  by  the  mortgagees,  Crane  and  Ap thorp. 

This  objection  he  firmly  insisted  upon,  but  suggested  to 
Winston  that  it  might  be  removed  by  their  obtaining  a  deed 
from  the  mortgagees.  Upon  being  informed  by  Winston  that 
this  would  be  impracticable,  by  reason  of  unfriendly  relations 
between  them  and  Willard,  he  next  suggested  that  it  might  be 
obviated  by  quit-claim  deed  from  the  mortgagors.  James  Boggs 
having  already  executed  and  placed  in  Winston's  hands  such  a 
deed,  it  would  only  remain  to  obtain  one  from  George  Boggs. 
Winston  neither  assented  to  nor  dissented  from  the  correctness 
of  this  objection  to  the  title.  When  the  proposition  was  sug- 
gested of  getting  the  quit-claim  of  George  Boggs,  he  encour- 
aged Fitch  in  making  efforts  to  that  end,  but  distinctly  stated 
that  he  was  not  authorized  by  Willard  to  incur  expense  for 
that  purpose.  He  states,  in  his  examination,  he  thought  the 
trade  was  a  good  one  for  Willard,  and  it  was  to  his  interest  to 
have  it  carried  out. 

On  the  24th  of  January,  1868,  Blodgett  &  Winston  wrote 
Willard:  "The  purchaser  has  not  closed  the  matter,  for  the 
following  reasons:  His  attorney  now  says  that  there  should 
be  a  deed  obtained  from  George  Boggs,  son  of  the  old  man, 
and  who  owned  the  legal  title  at  the  time  of  the  mortgage  sale. 
The  purchaser  contends  that  the  sale  (to  George  Smith)  was 
7— 73d  III. 
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made  for  so  small  a  consideration  ($300)  compared  witli  the 
present  value  of  the  land,  that  there  should  be  a  reconveyance 
from  the  original  owners  and  mortgagors.  Young  Boggs  now 
resides  at  Fort  Kearney,  Nebraska,  and  the  purchaser  wishes 
us  to  obtain  the  deed  on  your  behalf,  although  he  expresses 
himself  willing  to  pay  something  to  George  Boggs  for  the 
deed,  rather  than  have  the  sale  fall  through." 

To  this,  Willard,  on  the  31st  of  January,  replied:  "I  do 
not  understand  that  a  deed  from  George  Boggs  is  at  all  essen- 
tial to  my  title  to  the  land,  and  if  correct  in  this  opinion,  I  can 
undertake  no  trouble  or  expense  in  that  regard.  *■..** 
Having  conformed,  on  my  part,  to  the  agreement  with  Mr. 
Fitch,  entered  into  on  the  14th  of  December,  per  your  letter 
of  the  3d  inst,  and  Mr.  Fitch  having  expressed  himself  satis- 
fied with  the  title,  as  revealed  by  the  abstract,  it  now  remains 
for  him  to  fulfill  his  part  of  the  contract  or  back  out,  and  if 
he  chooses  the  latter,  he  can  do  no  less  than  pay  the  expenses 
incurred,  including  your  services.  I  wish  to  do  everything 
proper  on  my  part.  If  the  sale  falls  through,  please  return 
the  deed  from  me." 

Another  letter  from  "Willard  to  Blodgett  &  Winston  is  in 
evidence,  dated  March  9,  referring  to  a  previous  letter  written 
by  him  to  them  on  the  2d  of  that  month,  inclosing  one  from 
George  Boggs  to  him.  In  it  he  says:  "If,  on  receipt  hereof, 
the  sale  of  the  land  to  Fitch  shall  not  have  been  consummated 
in  terms  of  the  agreement  entered  into  with  him  in  December 
last,  you  will  please  return  to  me  the  deed  which  I  executed 
and  sent  to  you,  without  further  demand  upon  Fitch,  or  his 
agent,  and  regard  the  land  as  withdrawn  from  the  market.  The 
attorney  of  Fitch  having  accepted  the  title  before  the  deed  was 
forwarded,  the  grace  extended  thus  far  is  entirely  gratuitous  on 
my  part,  and  I  am  not  disposed  to  prolong  it.  Should  there 
be  any  substantial  defect  in  the  title  to  the  land, — which  I  can 
hardly  believe, — I  will  take  proper  means  to  correct  it.  Please 
cancel  the  deed  effectually  before  committing  it  to  the  mail." 

Upon  receipt  of  this  letter,  Blodgett  &  Winston  returned 
the  deed  to  Willard,  as  requested.     Fitch  and  his  attorney 
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were  shown  the  letters  from  Willard  to  Booths,  dated  Novem- 
ber  18,  1857,  and  from  "Willard  to  Blodgett  &  Winston,  dated 
December  10,  1867,  but  they  neither  saw  nor  were  advised  of 
the  contents  of  any  of  the  other  letters  referred  to,  until  they 
were  read  in  evidence.  The  $500  paid  by  Fitch  on  the  con- 
tract was  neither  returned  nor  offered  to  be  returned  by  Wil- 
lard or  his  attorney  until  the  service  of  the  notice  hereinafter 
referred  to.  Fitch  made  efforts  to  get  George  Boggs'  quit- 
claim, but  they  were  unavailing. 

In  October,  1868,  George  Boggs  filed,  in  the  office  of  the 
clerk  of  the  Superior  Court  of  Chicago,  his  bill  in  chancery, 
making  Julius  Crane,  William  P.  Ap thorp,  Elisha  W.  Wil- 
lard, George  Smith,  Bedmon  Colter,  James  Boggs  and  John 
Fitch,  defendants,  praying  to  be  allowed  to  redeem  from  the 
mortgage  executed  by  James  Boggs,  George  Boggs  and  Bed- 
mon  Colter  to  Julius  Crane  and  William  P.  Ap  thorp,  on  the 
25th  day  of  September,  1857;  that  the  sale  claimed  to  have 
been  made  under  the  power  therein,  by  Willard  to  Smith,  be 
declared  void,  and  that  the  undivided  one-half  of  the  property 
be  conveyed  to  him,  etc. 

It  was  alleged  in  the  bill  that  John  Fitch  claimed  to  have 
some  interest  in  and  to  the  premises  by  reason  of  a  pretended 
contract  of  purchase  of  the  same  with  Elisha  W.  Willard,  or 
some  person  or  persons  acting  for  him  and  under  his  instruc- 
tions.    The  grounds  on  which  relief  was  claimed  were — 

First — That  the  sale  was  made  during  the  rebellion,  and 
while  the  complainant  was  in  the  city  of  New  Orleans,  within 
the  rebel  lines. 

Second — That  Smith  had  bid  in  the  premises  for  Willard, 
and  no  actual  consideration  passed  at  the  sale. 

Third — That  Willard  had  no  power,  under  and  by  the  terms 
of  the  mortgage,  to  execute  the  deed  to  Smith. 

Fitch  answered  the  bill,  setting  up  his  contract  with  Willard 
in  full,  alleging  that  he  had  entered  into  possession  of  the 
property  under  the  contract,  and  claiming  to  be  a  oona  fide 
purchaser  thereof  for  a  valuable  consideration. 
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"Willard  also  answered,  and,  so  far  as  it  is  material  to  the 
present  controversy,  in  these  words:  "And  defendant  further 
admits,  that  a  contract  was  made  by  his  duly  authorized  agent 
for  the  sale  of  his  interest  in  said  property  to  John  Fitch,  and 
that  he  has  learned  that  said  Fitch  has  taken  possession  of  said 
land  under  said  contract." 

After  this,  Fitch  made  a  further  effort  to  obtain  a  deed  from 
George  Boggs,  which  was  also  unavailing,  through  a  Mr.  Gage, 
who  had  business  in  the  vicinity  of  Kansas  City,  where  Boggs 
then  resided.  For  this  purpose  he  prepared  a  letter  to  Gage, 
designed,  however,  purely  to  affect  Boggs.  The  letter  was 
dated  February  20,  1869,  and  contained  this  paragraph:  "As 
I  said  to  you  recently,  I  am  not  in  a  situation  to  purchase 
George  Boggs'  interest,  if  any  he  has,  as  the  parties  of  whom 
I  purchased  deny  it,  and  seem  confident  of  defeating  him,  and 
will  not  agree  to  my  paying  him  out  of  the  purchase  money. 
Last  summer  I  agreed  to  pay  $100  extra,  toward  getting  this 
cloud  off  the  title.  That  is  all  there  is  in  that.  I  am  perfectly 
willing  that  you  or  any  one  should  buy  that  claim.  In  fact,  I 
can  not  have  anything  to  say  on  that  point,  as  I  am  situated." 

The  answer  of  Willard  was  prepared  by  Winston,  and  that 
of  Fitch  by  Goudy,  as  their  respective  attorneys.  The  latter 
was  filed  on  the  23d  of  January,  and  the  former  on  the  10th  of 
February,  1869. 

After  certain  depositions  had  been  taken  in  the  case,  and 
before  the  hearing,  Winston  employed  Goudy  to  represent 
Willard  also  in  the  suit,  agreeing  to  pay  one-half  of  his  fees 
for  attending  to  the  case.  On  the  7th  of  September,  1869,  a 
jpro  forma  decree  was  rendered  by  the  Superior  Court  in  favor 
of  George  Boggs,  from  which  an  appeal  was  taken  to  this 
court.  The  case  was  here  submitted  at  the  September  term, 
1869,  but  taken  under  advisement  until  the  28th  of  September, 
1871,  when  judgment  was  rendered  reversing  the  decree  of  the 
Superior  Court. 

On  the  16th  of  January,  1870,  Willard  started  to  Europe, 
and  did  not  return  until  the  25th  day  of  August,  1872. 
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About  the  11th  of  February,  1870,  Fitch,  through  Goudy, 
made  an  offer  to  Winston,  proposing  to  take  and  pay  for  one- 
half  of  the  land,  at  the  contract  price,  $200  per  acre,  and  to 
postpone  the  completion  of  the  contract,  as  to  the  other  half, 
until  the  termination  of  the  suit.  This  "Winston  declined,  for 
the  reason  that  he  claimed  to  have  no  authority  to  make  such 
an  arrangement. 

The  Chicago  fire  occurring  shortly  after  the  opinion  in  the 
case  of  George  Boggs  was  filed,  the  mandate  of  this  court  was 
not  filed  in  the  Superior  Court  until  the  13th  day  of  June, 
1872.  Upon  that  being  done,  the  attorneys  for  George  Boggs 
presented  his  petition  to  that  court  to  have  the  case  certified  to 
the  United  States  Circuit  Court  for  the  Northern  District  of 
Illinois.  This  was  resisted  by  Goudy,  as  the  attorney  for  Wil- 
lard  and  Fitch,  and  the  court  refused  to  certify  the  case  as 
prayed.  Whereupon,  on  motion  of  Goudy,  as  attorney  for 
Willard  and  Fitch,  decree  was  rendered  dismissing  complain- 
ant's bill.  Soon  after  this,  motion  was  made  by  the  attorney 
of  George  Boggs,  in  the  Circuit  Court  of  the  United  States, 
for  an  order  of  that  court  to  remove  the  cause  from  the  Supe- 
rior Court.  This  was  also  resisted  by  Goudy,  and  the  motion 
was  refused. 

On  the  1st  of  October,  1872,  Willard  caused  the  following 
notice  to  be  served  on  Fitch: 

"  Chicago,  October  1,  1872. 
Mr.  John  Fitch: 

Sir — You  are  hereby  notified  that,  in  consequence  of  your 
refusal  to  accept  a  deed  and  pay  the  purchase  money  for  eighty- 
three  acres,  more  or  less,  in  fractional  section  19,  38,  15,  ac- 
cording to  the  terms  and  conditions  of  a  certain  contract  or 
memorandum  of  sale,  entered  into  between  the  undersigned, 
'  of  the  one  part,  and  yourself,  of  the  other  part,  we  have  elec- 
ted to  declare  said  contract  or  memorandum,  and  the  sale  evi- 
denced thereby,  at  an  end,  and  this  will  be  your  notification 
thereof.  We  return  herewith  to  you  the  sum  of  five  hundred 
dollars,  paid  by  you  upon  the  execution  of  said  contract  or 
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memorandum,  December  14th,  1867,  and,  in  addition  thereto, 
the  interest  thereon  to  date,  and  we  demand  the  possession  of 
said  premises. 

E.  W.  WlLLARD, 

James  Boggs." 

In  January,  1873,  a  writ  of  error  was  sued  out  on  the  decree 
of  the  Superior  Court  in  the  George  Boggs  case,  refusing  to 
certify  the  case  to  the  United  States  Circuit  Court,  and  dis- 
missing complainant's  bill.  This  was  heard  in  this  court  at 
the  September  term,  1874,  and  judgment  rendered  affirming 
the  decree  of  the  Superior  Court. 

Willard  paid  Goudy  for  his  services,  in  conformity  with  the 
contract  made  by  Winston  some  time  in  the  fall  of  1872,  and 
subsequently  employed  him  to  attend  to  the  further  litigation 
in  the  case,  without  any  reference  to  his  employment  by  Fitch. 

On  the  4th  of  October,  1872,  Willard  brought  ejectment 
against  Fitch,  to  recover  possession  of  the  property  in  contro- 
versy, and  on  the  15th  day  of  May,  1873,  the  present  suit  was 
commenced. 

The  court  below,  pro  forma,  decreed  that  the  injunction  be 
dissolved  and  the  bill  dismissed,  and  the  following  stipulation 
was  at  the  same  time  entered  into  between  the  parties: 

"  And  the  said  parties  having,  by  their  counsel,  stipulated 
that,  upon  the  case  as  presented  by  the  record,  pleadings  and 
evidence  herein,  the  Supreme  Court  shall  be  of  opinion  that 
complainant  is  not  entitled  to  a  conveyance  of  the  premises  in 
question,  according  to  the  prayer  of  the  bill,  and  that  the  de- 
fendant is  entitled  to  the  possession  of  said  premises  upon  the 
payment  to  complainant  of  moneys  advanced  by  him  on  account 
of  said  premises,  the  amount  of  moneys  to  be  so  paid  shall  be 
ascertained  by  the  circuit  court,  and  for  that  purpose  the  cause 
shall  be  remanded,  and,  upon  payment  of  the  same,  the  de- 
fendant shall  be  let  into  possession  of  said  premises,"  etc. 

The  following  errors  are  assigned: 

1.  The  court  erred  in  dissolving  the  injunction. 

2.  The  court  erred  in  dismissing  the  bill. 


1874.]  Fitch  v.  Willard.  103 

Opinion  of  the  Court. 

3.  The  court  erred  in  not  decreeing  that  the  defendant 
should  be  perpetually  enjoined,  according  to  the  prayer  of  the 
bill. 

4.  The  court  erred  in  not  decreeing  that  the  contract 
should  be  specifically  performed,  according  to  the  prayer  of  the 
bill. 

5.  The  court  erred  in  not  decreeing  that  the  plaintiff  was 
entitled  to  a  conveyance,  according  to  the  prayer  of  the  bill. 

6.  The  court  erred  in  denying  the  relief  as  prayed  by  the 
bill. 

7.  The  court  erred  in  rendering  the  final  decree  in  manner 
and  form  aforesaid. 

8.  The  proceedings  were  otherwise  informal  and  erroneous. 

Mr.  George  W.  Smith,  for  the  appellant. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

James  Boggs  claimed  to  have  no  substantial  interest  in  the 
subject  matter  of  the  contract,  and  he  was  joined  therein  only 
for  the  purpose  of  releasing  any  possible  equity  he  might  have. 
The  real  contracting  parties  were  Willard  upon  the  one  side, 
and  Fitch  upon  the  other,  and  the  questions  discussed  in  the 
briefs  before  us,  have  reference  exclusively  to  their  rights  and 
obligations. 

In  our  opinion,  under  a  fair  and  reasonable  construction  of 
the  terms  of  the  contract,  Willard's  undertaking  was  simply 
to  convey  what  title  he  had.  He  was  to  furnish  an  abstract  of 
his  title  to  Fitch,  that  he  might  judge  for  himself  as  to  its  suf- 
ficiency. If  the  title  was  free  from  reasonable  objection,  Fitch 
was  bound  to  accept  it;  if  not,  he  might  either  accept  or  reject 
it,  as  he  should  elect.  The  clause,  "  the  seller  to  furnish  satis- 
factory abstract  of  title,  and  to  give  a  quit-claim,  or  special 
warranty  deed,  and  upon  a  tender  of  which,  the  cash  payment 
to  be  made,  and  deferred  payments  secured  by  trust  deed,  and 
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power  of  sale,"  manifestly  implies  no  undertaking  as  to  the 
character  of  the  title  to  be  conveyed,  but,  on  the  contrary, 
clearly  shows  that  "Willard  was  unwilling  to  assume  any  re- 
sponsibility on  account  of  his  title  any  further  than  it  may 
have  been  affected  by  his  own  acts.  If  words  had  been  used 
showing  that  Willard  undertook  to  convey  a  good  title,  as  in 
the  cases  cited  in  the  brief  for  appellant,  on  this  point,  the  case 
would  have  been  quite  different. 

The  contract  was  executed  on  the  14th  day  of  December, 
1867,  and  the  bill  in  this  case  was  not  filed  until  the  15th  day 
of  May,  1873,  a  period  of  five  years  and  five  months,  lacking 
one  day,  intervening,  during  which  appellant  made  no  offer  to 
comply  with  his  contract.  This  is  such  laches  as  must  neces- 
sarily preclude  his  right  to  the  relief  prayed  for,  unless  it  is 
satisfactorily  explained. 

It  is  attempted  to  be  explained  by  these  circumstances: 
When  Winston,  Willard's  agent,  presented  the  abstract  of  his 
title  to  Fitch,  it  was  discovered  that,  by  the  terms  of  the  power 
in  the  mortgage  from  James  Boggs,  George  Boggs  and  Red- 
mon  Colter  to  Julius  Crane  and  William  P.  Apthorp,  by  vir- 
tue of  a  sale  under  which  Willard's  title  was  derived,  while  the 
assignee  was  authorized  to  sell,  the  mortgagees  were  alone  em- 
powered to  convey  the  title,  after  sale,,  and  it  was  claimed  that 
Willard's  deed  to  Smith,  therefore,  being  the  conveyance, 
simply,  of  an  assignee  who  did  not  hold  the  legal  title,  was  in- 
effectual for  the  purpose  intended;  that  this, objection  was 
pointed  out  to  Winston,  and  that,  to  obviate  it,  it  was  under- 
stood, inasmuch  as  Redmon  Colter  had  conveyed  his  interest 
in  the  property  to  James  and  George  Boggs  before  the  sale,  and 
James  Boggs  had  executed  his  deed  and  placed  it  in  Winston's 
hands,  to  be  delivered  at  the  same  time  with  Willard's  deed, 
it  would  only  be  necessary  to  obtain  a  deed  from  George  Boggs ; 
that  Winston  encouraged  appellant  in  trying  to  obtain  the 
deed  from  George  Boggs,  during  which  efforts  considerable 
time  elapsed;  that  appellant  was  placed  in  possession  of  the 
property  by  Willard,  and  made  valuable  improvements  thereon; 
that  in  October,  1868,  George  Boggs  filed  his  bill  in  chancery 
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against  Willard,  Fitch  and  others,  claiming  to  be  owner  of 
one-half  of  the  property,  and  asking  to  be  allowed  to  redeem 
from  the  mortgage  under  which  it  had  been  sold,  and  that  the 
sale  be  set  aside;  that  in  this  bill  it  was  alleged,  Fitch  had  a 
contract  with  Willard  for  the  purchase  of  the  land,  and  was  in 
possession;  that  Fitch  answered,  setting  up  his  contract  and 
possession  thereunder,  and  claiming  to  be  a  bona  fide  purchaser 
thereof  in  good  faith,  without  notice,  etc. ;  that  Willard  also 
answered,  and,  among  other  things,  his  answer  contained  this 
clause:  "and  defendant  further  admits,  that  a  contract  was 
made  by  his  duly  authorized  agent  for  the  sale  of  his  interest 
in  said  property  to  John  Fitch,  and  that  he  has  learned  that 
said  Fitch  has  taken  possession  of  said  land  under  said  con- 
tract;" that  Winston  was  the  attorney  of  Willard  in  preparing 
his  answer,  and  Goudy  was  the  attorney  of  Fitch  in  preparing 
his ;  that  subsequent  to  the  filing  of  these  answers,  and  before 
the  case  came  on  for  hearing,  Winston  employed  Goudy  to 
represent  Willard  also  in  the  suit,  agreeing  to  pay  one-half  his 
fees;  that  thenceforth  Goudy  represented  both  Willard  and 
Fitch  while  said  case  was  pending  in  the  several  courts;  that 
decree  pro  forma  was  rendered  in  the  court  below  in  favor  of 
George  Boggs,  from  which  an  appeal  was  taken  to  this  court, 
where,  in  September,  1871,  judgment  was  rendered  reversing 
the  pro  forma  decree;  that  in  consequence  of  the  great  fire  in 
Chicago,  which  happened  shortly  after  this,  the  mandate  of 
this  court  was  not  filed  in  the  court  below  until  in  June,  1872, 
at  which  time  motion  was  made  in  the  court  below  to  certify 
the  cause  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois;  that  upon  this  being  refused, 
application  was  made  in  the  United  States  Court  for  an  order 
directing  that  the  case  be  brought  before  it;  that  upon  this 
being  refused,  the  attorney  of  George  Boggs  gave  notice  to 
Goudy  that  he  would  prosecute  a  writ  of  error  on  the  record  to 
the  Supreme  Court  of  the  United  States,  and  that  he  did  sue 
out  a  writ  of  error  on  the  record  to  this  court,  which  was  pend- 
ing at  the  time  of  the  hearing.  • 
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The  evidence  does  show  that  when  the  objection  was  urged 
to  Willard's  title  that  George  Boggs  had  an  interest  in  the 
property,  "Winston  did  not  deny  it,  and  he  encouraged  Fitch  in 
making  an  effort  to  obtain  it.  It  also  shows,  however,  that  he 
expressly  disclaimed  any  authority  to  incur  expense  on  behalf 
of  Willard  on  that  account,  and  it  is  not  pretended  that  any 
definite  agreement  was  made  giving  Fitch  time  to  obtain  that 
title.  Indeed,  it  is  very  certain  that  Winston  had  no  authority 
to  make  such  an  agreement,  and  this  Fitch  is  chargeable  with 
knowing,  for  he  had  seen  the  letters  from  "Willard  to  James 
Boggs,  dated  Nov.  18,  1867,  and  from  Willard  toBlodgett  and 
Winston,  dated  Dec.  10,  1867,  which  contained  all  the  author- 
ity with  which  he  was  vested.  These  letters  show,  as  plainly 
as  did  the  letter  in  Baxter  v.  Lamont,  60  111.  237,  that  only  a 
present  sale,  or,  at  least,  one  to  be  consummated  within  a  rea- 
sonable time,  was  contemplated.  The  position  assumed  by 
counsel,  that  Winston  was  a  general  agent,  having  full  power 
to  use  his  discretion  in  regard  to  the  sale,  is  not  sustained  by 
the  evidence.  It  clearly  appears,  that  both  before  and  subse- 
quent to  the  sale  he  disclaimed  any  such  power,  in  conversa- 
tions with  Fitch  and  his  agents.  He  was,  generally,  the  attor- 
ney at  law  representing  Willard  in  such  matters  as  required 
the  attention  of  an  attorney  at  law,  but  in  respect  to  the  sale 
and  management  of  property  he  only  acted  when  specially  em- 
powered to  do  so. 

Although  the  answer  of  Willard  to  the  bill  filed  by  George 
Boggs  admits  the  execution  of  the  contract  by  his  agent,  it 
does  not  undertake  to  give  construction  to  its  terms,  and  we 
are  aware  of  no  principle  upon  which  it  can  be  held  to  be  an 
admission  that  the  construction  then  claimed  by  Fitch  was 
correct.  There  was  no  issue  there  made  between  Willard  and 
Fitch,  and  it  is  not  perceived  how  any  could  have  been  adju- 
dicated in  that  proceeding  settling  their  rights  with  reference 
to  each  other.  The  employment  of  Goudy  by  Winston  for 
Willard,  appears  to  have  been  induced  solely  by  Winston's  con- 
fidence in  his  ability  as  a  lawyer,  and  without  reference  to  any 
question  that  may  or  may  not  have  been  in  dispute  between 


1874.]  Fitch  v.  Willaed.  107 

Opinion  of  the  Court. 

Willard  and  Fitch.  These  facts  authorize  the  inference  that 
"Willard  knew  Fitch  claimed  rights  under  the  contract  which 
he  was  incurring  expenses  to  vindicate,  but,  so  far  as  we  per- 
ceive, nothing  more. 

The  answer  of  Willard  to  the  George  Boggs  bill  does  not 
admit,  as  a  fact,  that  Fitch  was  in  possession  under  the  con- 
tract, but  simply  that  he  had  learned  that  Fitch  had  taken 
possession  of  the  land  under  the  contract.  The  evidence  rather 
tends  to  prove  that  Fitch  took  possession  of  the  land  tortiously, 
in  violation  of  the  rights  of  a  tenant  in  possession,  and  with- 
out the  knowledge  or  consent  of  Willard  or  his  agent.  Fitch 
himself  swears  differently,  but  the  preponderance  seems  to  be 
against  his  evidence  in  this  respect.  To  say  the  least,  the  evi- 
dence does  not  clearly  show  that  Fitch  went  into  possession,  in 
fact,  under  the  terms  of  the  contract. 

Winston  swears  that  he  had  the  deeds  of  Willard  and  James 
Boggs  in  his  custody,  shortly  after  the  execution  of  the  con- 
tract, ready  to  be  delivered  to  Fitch,  and  that  he  notified  Fitch, 
or  his  agent,  of  the  fact.  Fitch  admits  that  he  knew  Winston 
had  the  deeds,  ready  to  be  delivered  to  him,  and  that  he  would 
not  have  received  them,  had  they  been  actually  offered  to  him, 
until  the  objection  to  the  title,  on  account  of  the  supposed 
interest  of  George  Boggs,  was  removed.  Insisting  on  this  objec- 
tion, he,  practically,  rejected  the  very  title  which  he  now  asks  be 
decreed  to  him,  for  it  was  not  necessary  that  the  useless  form 
should  have,  been  gone  through  with  of  offering  a  deed  which 
it  was  known  would  not  be  accepted. 

Without  undertaking  to  determine  whether  the  objection  to 
the  title  was  reasonable  or  not,  it  is  sufficient,  for  the  present 
purpose,  if  it  was  unreasonable,  the  refusal  to  accept  the  title 
then  ready  to  be  delivered  precludes  any  claim  to  the  relief 
now  sought.  Kimball  et  al.  v.  Tooke  et  al.  64  111.  380;  Doyle 
v.  Teas,  4  Scam.  202.  If,  however,  it  was  reasonable,  then,  to 
the  extent  Fitch  might  elect  to  take  the  title,  notwithstanding 
the  objection,  the  contract  was  unilateral,  and,  in  such  cases, 
any  delay  on  the  part  of  the  purchaser  in  complying  with  it 
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is  regarded  with  especial  strictness.  Estes  v.  Furlong,  59  111. 
300. 

Fitch  admits  that  Winston  denied  that  he  was  authorized  to 
to  assist  him  in  getting  the  title  of  George  Boggs,  and  that  he 
claimed  to  have  authority,  only,  to  sell  the  title  Willard  had. 
At  no  time  does  it  appear  that  Winston's  authority  in  this 
regard  was  enlarged.  Willard  himself,  it  is  not  pretended, 
ever  undertook  to  make  any  terms  with  Fitch  in  regard  to  the 
property. 

Knowing,  then,  Willard's  unwillingness  to  incur  expense  to 
perfect  the  title,  and  that  the  contract  made  related  only  to  the 
title  he  then  had,  what  reason  could  Fitch  have  for  supposing 
that  Willard  intended  to  allow  him  to  await  the  result  of  the 
litigation  with  George  Boggs,  before  he  determined  whether 
he  would  accept  Willard's  deed  or  not? 

Something  over  four  years  elapsed  after  the  filing  of  Wil- 
lard's answer  to  the  bill  of  George  Boggs,  before  the  com- 
mencement of  this  suit.  During  all  that  time,  Fitch  made  no 
offer  to  comply  with  the  contract.  Even  after  he  was  notified, 
in  writing,  by  Willard,  that  the  contract  was  rescinded,  and  an 
action  of  ejectment  was  commenced  against  him  to  recover 
possession  of  the  property,  he  made  no  offer  to  comply  with 
his  part  of  the  contract,  but,  after  waiting  for  some  seven 
months,  he  filed  the  present  bill.  It  does  not  appear,  from 
the  evidence  of  Fitch,  that  he  made  this  contract  with  the 
view  of  acquiring  the  property  for  his  personal  use,  but  the 
inference  to  be  drawn  therefrom  is,  that  it  was  merely  for  the 
purpose  of  speculation.  By  his  negligence  in  complying  with 
his  contract,  Willard's  money  has  remained,  from  the  time  the 
contract  was  made,  tied  up  in  this  property,  while  his  has  been 
free,  to  be  used  in  other  speculations,  as  his  inclination  determ- 
ined. In  effect,  to  decree  a  specific  performance  in  the  present 
instance  is,  to  decree  so  much  money  as  is  equal  to  the  in- 
creased value  of  the  property,  beyond  the  contract  price,  out 
of  Willard's  pocket,  and  into  that  of  Fitch,  on  account  of  a 
contract  under  which  Fitch  assumed  no  absolute  liability  and 
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ran  no  risk.     It  is  usual,  and  much  better,  in  cases  of  this 
character,  to  leave  the  parties  to  their  remedy  at  law. 

We  are  of  opinion  that  Fitch  has  been  guilty  of  such  laches 
in  performing  his  part  of  the  contract,  as  renders  it  inequitable 
that  he  should  have  the  relief  prayed  for.  See  Cox  v.  Mont- 
gomery, 36  111.  396;  Mason  v.  Owens,  56  id.  260;  Taylor  v. 
Merrill,  55  id.  59;  Shortall  v.  Mitchell,  57  id.  161. 

The  decree  of  the  court  below  is  affirmed,  and  the  cause  will 
be  remanded  to  the  court  below  to  take  an  account  pursuant 
to  the  stipulation  of  the  parties  as  embodied  in  the  record. 

Decree  affirmed. 


Asa  Whitman  et  al. 

v. 
Mathew  Heneberrt. 

1.  Ancient  deeds — proof  to  admit  in  evidence.  Deeds  more  than  thirty 
years  old  are  called  ancient  deeds,  and  they  are  admitted  in  evidence  with- 
out proof  of  execution ;  but  before  this  can  be  done,  it  must  appear  that  the 
instrument  comes  from  such  custody  as  to  show  a  reasonable  presumption 
of  its  genuineness,  and  facts  and  circumstances  must  be  proven  which  will 
establish  the  fact  that  the  instrument  has  been  in  existence  the  length  of 
time  indicated  by  its  date. 

2.  Indorsements  or  memoranda  upon  the  deed  may  be  considered  as  cir- 
cumstances indicating  that  it  is  genuine,  when  they  are  of  such  a  character 
as  to  satisfy  a  cautious  and  discriminating  mind  that  they  would  not  be 
there  had  the  paper  been  a  forgery ;  and  if  it  be  established  that  the  deed 
has  been  on  record  for  over  thirty  years,  this  will  be  a  strong  fact  in  its  favor, 
although  it  may  not  have  been  recorded  in  the  place  required  by  law. 

3.  Where  a  deed  was  shown  to  have  been  in  existence  for  over  fifty  years, 
and  in  the  custody  of  the  grantee  and  his  heirs,  who  were  claiming  the  land 
under  it,  and  who  paid  the  taxes  on  it  from  year  to  year,  and  it  also  appeared 
that  it  was  recorded,  in  1820,  in  the  proper  office,  it  was  held,  that  the  proof 
was  ample  to  admit  the  same  in  evidence  as  an  ancient  deed.  It  is  not  ne- 
cessary that  the  party  claiming  under  such  deed  should  take  actual  posses- 
sion of  the  land  to  entitle  the  same  to  be  read  in  evidence. 

4.  Conveyance — presumption  and  proof  as  to  time  of  its  delivery.  While 
it  is  true  that  a  deed  will  be  presumed  to  have  been  delivered  on  the  day  it 
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bears  date,  yet  the  presumption  is  not  conclusive,  but  may  be  overcome  by 
proof. 

5.  Where  a  deed  from  the  patentee  of  a  tract  of  military  bounty  land, 
bearing  date  prior  to  the  issue  of  the  patent,  contained  a  recital  of  the  patent, 
its  date,  the  land  granted  by  it,  and  the  name  of  the  person  to  whom  granted, 
and  the  certificate  of  acknowledgment  was  dated  after  the  issue  of  the  pat- 
ent, and  the  proof  tended  strongly  to  show  that  the  grantee  in  the  deed  did 
not,  in  fact,  purchase  the  land  until  after  the  patent  was  issued :  Held,  that 
the  proof  was  sufficient  to  show  that  the  deed  was  not  delivered  until  the 
patent  issued,  and  therefore  the  deed  was  not  void. 

6.  Decree — as  evidence  in  a  collateral  proceeding.  Where  the  court  has 
jurisdiction  of  the  subject  matter  and  of  the  persons  of  those  interested  in  a 
proceeding  for  the  partition  of  lands,  the  decree  and  proceedings  will  be 
admissible  in  evidence  to  establish  a  link  in  the  chain  of  title  in  an  action 
of  ejectment,  notwithstanding  there  may  be  error  in  the  proceedings. 

7.  Evidence — to  prove  heirship.  Where  title  to  land  is  deduced  through 
a  decree  of  partition  to  divide  the  land  between  the  heirs  of  a  deceased  owner, 
the  adjudication  of  the  court  having  jurisdiction,  finding  who  were  the  heirs- 
at-law  of  the  deceased  owner,  is  prima  facie  evidence  of  who  were  the  heirs 
and  owners  of  the  land  whose  interests  were  decreed  to  be  sold,  and  in  an 
action  of  ejectment  brought  by  such  purchaser  against  a  stranger  to  the  par- 
tition suit,  the  plaintiff  is  not  bound  to  produce  evidence  of  heirship  outside 
of  such  decree,  in  the  absence  of  proof  to  the  contrary.  The  doctrine  that 
judgments  and  decrees  are  evideDce  only  in  suits  between  parties  and  pri- 
vies, has  no  application  to  such  a  case. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Bangs  &  Shaw,  and  Messrs.  McCtjlloch,  Stevens 
&  Wilson,  for  the  appellants. 

Messrs.  Burns  &  Barnes,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  Mathew  Hene- 
berry in  the  circuit  court  of  Marshall  county,  against  appellants, 
to  recover  a  certain  quarter  section  of  land  in  Marshall  county. 
The  venue  of  the  cause  was  changed  to  Peoria  county,  where  a 
trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in  favor 
of  appellee.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  upon  the  verdict. 
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The  land  in  controversy  was  patented  to  Mica  Clark,  Octo- 
ber 21,  1818. 

.    The  appellee,  in  order  to  establish  title  in  himself,  introduced 
in  evidence — 

First — An  exemplified  copy  of  the  patent. 

Second — A  copy  of  a  deed  from  Mica  Clark  to  Jehosophat 
Eld  red,  which  bears  date  March  29,  1818,  but  acknowledged, 
as  appears  by  the  certificate  of  a  notary  public  attached  to  the 
deed,  March  29,  1819. 

Third — A  copy  of  a  deed,  dated  November  5,  1863,  from 
Chas.  D.  Hodges,  commissioner,  to  appellee.  This  last  deed 
was  made  on  a  public  sale  of  the  land  by  virtue  of  a  decree  of 
the  circuit  court  of  Pike  county,  rendered  in  a  certain  cause 
instituted  by  the  heirs  of  Jehosophat  Eldred,  deceased,  to  parti- 
tion the  lands  of  said  deceased  among  themselves. 

The  patent,  the  original  deed  from  Clark  to  Eldred,  and  the 
deed  from  Hodges  to  Heneberry,  were  all  burned  in  the  office 
of  Burns  &  Barnes,  in  Lacon,  on  the  16th  day  of  April,  1871. 

The  deed  from  Clark  to  Eldred  was  not  acknowledged  as 
required  by  the  law  in  force  at  the  time  it  was  executed.  It 
was,  however,  allowed  to  be  read  in  evidence  by  the  court  as  an 
ancient  deed,  and  in  this,  it  is  insisted  by  appellants,  the  court 
erred,  for  the  reason,  as  is  claimed,  the  proper  foundation  was 
not  laid  to  permit  the  instrument  to  be  read  as  an  ancient 
deed. 

Deeds  that  are  more  than  thirty  years  old  are  called  ancient 
deeds,  and  they  are  admitted  in  evidence  without  proof  of  exe- 
cution; but  before  this  can  be  done,  it  must  appear  that  the 
instrument  conies  from  such  custody  as  to  show  a  reasonable 
presumption  of  its  genuineness,  and  facts  and  circumstances 
must  be  proven  which  will  establish  the  fact  that  the  instru- 
ment has  been  in  existence  the  length  of  time  indicated  by  its 
date. 

It  is  difficult  to  lay  down  a  general  rule  as  to  the  character 
of  proof  necessary  to  be  given;  but  where  the  deed  comes  from 
the  proper  custody,  and  facts  and  circumstances  are  proven  to 
the  court  from  which  it  may  reasonably  be  inferred  that  the 
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deed  has  had  an  existence  for  over  thirty  years,  such  ought  to 
be  sufficient,  where  it  is  entirely  free  from  any  just  ground  of 
suspicion. 

Indorsements  or  memoranda  upon  the  deed  or  ancient  paper 
have  been  considered  as  circumstances  indicating  that  they  are 
genuine,  where  such  indorsements  or  memoranda  are  of  such  a 
character  as  to  show  a  cautious  and  discriminating  mind  that 
they  would  not  be  there  had  the  paper  been  a  forgery.  Smith 
v.  Rankin,  20  111.  14. 

In  addition  to  this,  if  it  be  established  that  the  deed  has 
been  on  record  for  over  thirty  years,  such  ought  to  be  a  strong 
fact  in  its  favor,  although  it  may  not  have  been  recorded  in  the 
place  required  by  law. 

Before  this  deed  was  read  to  the  jury,  evidence  was  intro- 
duced which  tended  to  show  that  Jehosophat  Eldred,  in  1819, 
sent  one  of  his  sons,  from  his  residence  in  New  York,  to  New 
Hampshire  to  purchase  lands  in  the  military  tract  in  this 
State;  that  about  twenty  quarter  sections  were  purchased,  in- 
cluding the  lot  in  question;  that  in  1820  Eldred  moved  from 
New  York  to  Illinois,  and  brought  the  patents  and  deeds  from 
the  patentees  with  him;  that  in  June,  1820,  the  patents  and 
deeds  were  sent  by  Eldred  to  Edwardsville  by  one  of  his  sons, 
and  there  left  for  record. 

There  appeared  upon  the  deed  the  following:  "No.,  7759, 
recorded  volume  4,  page  130."  It  was  proven  by  one  Irwin 
B.  Randall,  that  in  1820  Josiah  Randall  was  recorder  in  Mad- 
ison county,  and  Barton  Kandall  was  deputy ;  that  the  indorse- 
ment above  was  in  the  handwriting  of  one  of  the  two.  He 
also  testified  that  he,  as  early  as  1836,  examined  the  record  in 
which  the  deed  was  recorded  and  the  entry  book;  that  the 
books  are  now  as  they  were  in  1836.  The  handwriting,  ink, 
and  regularity  of  the  books,  show  the  same  now  as  they  did  in 
1836,  and  the  work  appears  to  have  been  done  in  the  regular 
course  of  business ;  that  the  entry  book  No.  4,  page  320,  show- 
ing deed  from  Mica  Clark  to  Jehosophat  Eldred,  delivered  with 
others  to  Ward  Eldred,  is  in  the  handwriting  of  Barton  or 
John  H.  Kandall;  that  the  books  and  records  have  all  the  time 
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remained  in  the  office  of  the  recorder  of  Madison  county  as  a 
part  of  the  land  records  of  the  county. 

It  was  also  proven,  Jehosophat  Eldred  claimed  the  land  un- 
der the  deed  and  paid  the  taxes  until  his  death,  which  occurred 
in  1845.  After  Eldred  died,  the  deed,  together  with  the  pat- 
ent and  tax  receipts,  was  found  with  his  papers,  and  taken 
possession  of  by  his  children  and  heirs,  who  had  possession  of 
the  deed  and  paid  the  taxes  until  1856,  when  the  deed  and 
patent  and  tax  receipts  were  delivered  to  Hodges,  who  then 
had  charge  of  the  land  for  the  heirs  and  paid  taxes  up  to  1863, 
when  he  sold  to  Heneberry,  and  upon  making  the  sale  delivered 
the  deed  and  patent  and  tax  receipts,  thirty-two  in  number, 
over  to  him,  who  had  the  possession  and  custody  of  the  papers 
up  to  the  time  they  were  all  burned  in  the  office  of  Burns  & 
Barnes,  in  1871. 

This  evidence  was  proper  for  the  purpose  of  laying  a  foun- 
dation for  the  introduction  in  evidence  of  the  deed  from  Clark 
to  Eldred,  and  we  are  of  opinion  the  evidence  was  ample  to 
allow  the  deed  to  be  read. 

The  deed  was  shown  to  be  in  existence  for  a  period  of  over 
fifty  years,  and  shown  to  be  in  custody  of  Eldred  and  his  heirs, 
who  were  claiming  to  own  the  land  under  it,  and  paying  the 
taxes  from  year  to  year. 

We  are  aware  of  no  act  that  could  have  been  done  by  Eldred 
or  his  heirs  that  would  have  entitled  them,  or  their  grantee,  to 
a  more  favorable  consideration  in  a  court  of  justice  in  regard 
to  the  deed,  unless  they  had  taken  actual  possession  of  the  land 
under  the  deed,  which  in  law  they  were  not  bound  to  do  in 
order  to  be  entitled  to  read  it  in  evidence  as  an  ancient  deed. 

It  is,  however,  urged  by  appellants,  that  the  deed  bears  date 
before  the  patent  issued,  and  for  that  reason  is  void,  and  hence 
should  not  have  been  admitted  in  evidence.  If  the  deed  was 
executed  and  delivered  to  Eldred  before  the  patent  issued,  un- 
der the  act  of  Congress  it  was  void,  and  would  not  convey  the 
title  of  Clark  to  the  land.  But  was  the  deed  delivered  before 
the  patent  issued? 

8— 73d  III. 
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While  it  is  true  the  presumption  is  a  deed  was  delivered  on 
the  day  it  bears  date,  yet  that  presumption  may  be  overcome 
by  proof.  It  is  the  well  established  doctrine  of  the  common 
law,  that  a  deed  does  not  take  effect  until  delivered.  It  will 
not  operate  to  pass  title  to  the  land — it  is  not  the  act  of  the 
grantor  until  delivered.  It  is  the  act  of  delivery  which  puts 
the  paper  into  the  possession  of  the  grantee  which  gives  it  life 
and  validity.     Until  that  is  done  it  is  no  deed. 

Even  if  it  be  true  that  the  deed  was  dated  and  signed  by 
Clark  before  the  patent  issued,  yet  if  it  was  not  delivered  until 
after  the  patent  issued,  the  deed  must  be  held  to  be  valid  to 
transfer  the  land.   ' 

What,  then,  are  the  facts,  as  disclosed  by  the  record,  in  re- 
gard to  time  of  the  delivery  of  the  deed? 

In  the  first  place,  the  deed  contains  a  recital  of  the  patent, 
its  date,  the  land  it  contains,  and  the  name  of  the  person  to 
whom  granted,  which  it  could  not  contain  had  it  been  prepared 
and  delivered  before  the  patent  issued. 

In  the  next  place,  the  certificate  of  acknowledgment  signed 
by  the  notary  public  is  dated  after  the  issue  of  the  patent.  It 
is  insisted  the  figure  9  indicated  that  it  had  originally  been  8, 
but  the  preponderance  of  the  evidence  by  those  who  had  the 
deed,  and  inspected  it  by  the  aid  of  a  glass,  is  clearly  opposed 
to  such  a  theory. 

In  addition  to  this,  the  evidence  all  tends  to  show  that  El- 
dred  did  not  make  his  purchase  of  military  lands  until  1819. 
Appellants,  themselves,  introduced  in  evidence  a  paper,  which 
is  dated  June  3, 1819,  and  recites  that  Ward  Eldred  bought  of 
Joseph  Law  eleven  quarter  sections,  including  the  land  in  con- 
troversy, by  a  misdescription.  The  date  to  this  paper  is  not 
inconsistent  with  the  date  of  the  notary's  certificate  on  the  deed 
of  March  28,  1819.  The  land  may  have  been  contracted  for  in 
March,  and  the  deed  then  made  out,  but  the  transaction  not 
closed  and  deed  delivered  until  June  3.  As  this  paper  is  a 
receipt  for  the  purchase  money  of  eleven  tracts,  and  the  closing 
up  of  the  transaction,  such  is  not  improbable. 

The  whole  of  the  evidence  considered,  we  think  the  fact  fully 
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established  that  the  deed  was  not  delivered  until  after  the  pat- 
ent issued. 

It  is  insisted  by  appellants,  that  the  court  erred  in  allowing 
the  deed  from  Hodges,  the  commissioner,  to  appellee,  and  the 
copy  of  the  proceedings  in  the  circuit  court  of  Pike  county,  to 
be  read  in  evidence. 

The  objection  made  to  the  introduction  of  this  evidence  was 
not  well  taken.  The  court  had  jurisdiction  of  the  subject  mat- 
ter, and  the  decree  rendered  showed  that  all  the  heirs  of  Jeho- 
sophat  Eldred  had  united  in  filing  the  bill  to  divide  the  lands 
of  which  their  father  died  seized — that  the  court  acquired  juris- 
diction over  the  person  of  each  of  the  heirs.  Even  if  there  was 
error  in  the  proceedings,  the  court  had  jurisdiction  over  the 
subject  matter  and  the  person.  The  proceedings  can  not  be 
attacked  collaterally.  Mulford  v.  Stalzeriback,  46  111.  303; 
Hnls  v.  Buntin,  47  111.  396. 

In  regard  to  the  question  of  notice,  presented  by  the  record, 
it  appears  that  John  Comstock  had  no  title  to  the  land  until 
April,  1868,  when  he  procured  deeds  from  the  heirs-at-law  of 
Mica  Clark.  At  the  time  he  made  this  purchase,  he  had  full 
notice  of  the  deed  from  Clark  to  Eldred,  and,  as  appears  from 
his  own  evidence,  he  had  a  copy  of  the  old  deed  with  him  at 
the  time.  Aside  from  this  fact,  he  was  present  at  the  sale 
made  by  Hodges  to  appellee,  when  a  public  announcement  was 
made  of  the  claim  of  title  from  the  patentee  to  the  commis- 
sioner. So  far  as  Comstock  is  concerned,  there  can  be  no  doubt 
but  he  purchased  with  full  notice  of  appellee's  title. 

On  the  25th  day  of  September,  1869,  Comstock  conveyed 
the  land  to  Julius  S.  Starr,  and  appellants  are  his  tenants. 

Erom  Starr's  own  testimony  it  is  apparent  he  had  sufficient 
notice  of  the  existence  of  the  deed  from  Clark  to  Eldred  to  put 
him  upon  inquiry,  and  he  can  not,  therefore,  be  regarded  as 
an  innocent  purchaser,  without  notice. 

It  is  insisted  by  appellants,  that  the  court  erred  in  giving 
and  refusing  instructions.  The  instructions  given  in  this  case 
are  very  voluminous,  and  we  have  neither  the  time  nor  disposi- 
tion to  enter  upon  a  critical  review  of  them ;    the  principal 
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points  arising,  however,  upon  instructions,  have  been  disposed 
of  as  we  considered  the  questions  involved  in  the  case. 

At  the  request  of  appellee,  the  court  gave  the  following  in- 
struction: 

"  The  adjudication  of  the  Pike  county  circuit  court  upon  the 
question  as  to  who  were  the  heirs  of  Jehosophat  Eldred,  is 
sufficient  prima  facie  who  were  the  heirs  and  owners  of  the 
land  in  question  whose  interests  were  decreed  to  be  sold  as 
such  heirs,  and  the  purchaser  under  said  decree  would  not  be 
bound  to  produce  evidence  outside  of  said  decree  and  adjudi- 
cations of  said  court  as  to  the  heirship  and  ownership." 

And  refused  instructions  18,  19,  22,  23  and  26,.  asked  by 
appellant,  presenting  an  opposite  view. 

In  this  we  perceive  no  error.  The  adjudication  of  the  cir- 
cuit court  of  Pike  county  ought  at  least  to  be  regarded  as  prima 
facie  evidence  of  the  heirship  of  Jehosophat  Eldred,  deceased. 
Who  were  the  heirs,  was  one  of  the  questions  for  determina- 
tion before  the  court.  Evidence  was  heard  upon  this  point, 
which  was  followed  by  a  judicial  determination  that  certain 
parties  were  the  legal  heirs.  The  doctrine  that  judgments  and 
decrees  are  evidence  only  in  suits  between  parties  and  privies, 
has  no  application  to  a  case  like  this.  The  decree  of  the  Pike 
circuit  court  was  not  introduced  as  per  se  binding  upon  the 
rights  of  appellants,  but,  as  was  said  in  the  case  of  Barr  v. 
Gratz,  4  Wheaton,  219,  as  an  introductory  fact  to  a  link  in  the 
chain  of  the  plaintiffs'  title,  and  constituting  a  part  of  the 
muniments  of  his  estate. 

Objections  have  been  urged  to  other  instructions,  but  it  is  not 
necessary  to  consider  them.  The  law  properly  arising  upon  the 
facts  in  the  case  was  substantially  given  to  the  jury  by  the  court. 

The  verdict  rendered  by  the  jury  was  fully  justified  by  the 
evidence;  and  even  if  the  court  has  erred  in  the  instructions, 
when  it  is  apparent  the  jury  have  arrived  at  a  correct  result, 
we  will  not  disturb  the  judgment. 

The  judgment  of  the  circuit  court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Samuel  Ditto 

v. 

George  F.  Harding. 

1.  Specific  performance — will  not  be  enforced  in  equity  when  party 
seeking  it  has  delayed  performance.  Contracts  with  reference  to  the  sale  of 
lands  must  be  performed  or  rescinded  within  a  reasonable  time,  although 
time  is  not  of  the  essence  of  the  contract;  and  if  a  party  has  been  guilty  of 
any  unreasonable  delay  on  his  part,  that  can  not  be  explained  consistently 
with  good  faith,  equity  will  not  enforce  a  specific  performance. 

2.  Where  the  vendor  in  a  contract  for  the  sale  of  land  offers  to  perform 
on  his  part  within  the  time  named  in  the  contract,  and  the  purchaser  has 
the  means  and  ability  to  perform  on  his  part  but  refuses  to  do  so,  and  is  in- 
formed that  unless  he  does  so  on  or  before  the  da}*-  for  performance  named 
in  the  contract,  the  vendor  will  not  convey,  and  he  still  refuses  to  perform, 
without  any  reasonable  excuse  for  so  doing,  and  permits  the  time  named  in 
the  contract  to  expire  before  offering  to  perform,  he  can  not  have  a  specific 
performance  of  the  contract  enforced  in  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  the  appellant. 

Mr.  I.  N.  Bassett,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  exhibited  in  the  circuit  court  of 
Mercer  county  on  the  first  day  of  May,  1858,  by  George  F. 
Harding  against  Samuel  Ditto,  to  compel  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  certain  tract  of  land  in  Mer- 
cer county. 

At  the  August  term,  1873,  the  cause  was  heard,  and  a  decree 
entered  requiring  the  defendant  to  the  bill  to  convey  the  land 
to  the  complainant  within  thirty  days.  To  reverse  this  decree 
the  defendant  brings  the  record  here  by  appeal. 

The  contract  upon  which  complainant  relied  in  his  bill  ^nQ 
as  follows: 

"  It  is  agreed  between  Samuel  Ditto  and  George  F.  Harding 
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as  follows:  Said  Ditto  sells  to  George  F.  Harding  all  his  in- 
terest in  four-fifths  of  the  tax  title  to  S.  E.  19,  13  K,  3  W.,  in 
Mercer  county,  Illinois,  being  all  his  interest  in  said  land; 
and  Ditto  agrees  to  convey  to  said  Harding,  in  ten  days  from 
date,  said  land,  by  quitclaim  deed;  and  said  Harding  agrees 
to  pay  therefor  $125,  in  ten  days  from  date.  Ditto  also  agrees 
to  act  as  the  tenant  at  will  of  said  Harding  on  said  land. 

his 

"Samuel  +  Ditto,  [seal.] 

mark. 

Attest:  "George  F.  Harding,    [seal.] 

"  Joseph  S.  Matthews." 

The  contract  was  not  dated,  but  the  complainant  testified 
that  it  was  executed  on  the  13th  day  of  May,  185T.  At  the 
time  the  contract  was  made,  appellant  was  in  the  possession 
of  the  premises  under  a  tax  title.  Appellee  came  to  him  and 
claimed  to  own  the  patent  title,  and  desired  either  to  sell  his 
title  or  buy  that  of  appellant.  It  is  claimed  by  appellant,  that 
representations  were  made  by  appellee,  which  included  the 
making  of  the  contract,  which  were  false.  This  is  denied  by 
appellee. 

Whether  the  contract  was  obtained  by  that  degree  of  fair- 
ness which  is  required  before  a  court  of  equity  will  lend  its 
aid  to  decree  a  specific  performance,  it  will  not  be  necessary  to 
consider,  as  the  record  discloses  other  grounds  fatal  to  the 
decree. 

It  seems,  from  the  evidence,  to  have  been  the  understanding 
of  the  parties  that  appellee  should  prepare  a  deed,  ready  for 
execution,  and  bring  it  to  appellant  with  the  money  named  in 
the  contract.  Accordingly,  about  one  week  after  the  contract 
was  made,  appellee  sent  Matthews,  the  subscribing  witness 
to  the  contract,  with  a  deed  and  the  money  to  appellant,  to 
•have  the  deed  executed.  Appellant  offered  to  execute  the 
deed  and  receive  the  money,  but  as  appellant's  wife  refused  to- 
join  in  the  deed,  Matthews,  the  agent  of  appellee,  refused 
to  accept  the  deed  and  pay  the  purchase  money.  Appellant 
urged  Matthews  to  accept  the  deed  and  pay  the  money.     Ap- 
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pellant,  in  his  evidence,  says:  "  When  Matthews  came  the  first 
time,  and  refused  to  receive  the  deed  because  she  would  not 
sign  it  with  me,  I  told  him  1  would  consider  the  contract  dead 
on  the  tenth  day  after  the  contract  was  written.  I  offered  to 
go  with  Matthews  and  have  the  deed  executed  by  myself,  if  he 
would  pay  me  the  money  within  the  ten  days  from  the  making 
of  the  contract."  Matthews,  however,  would  not  receive  the 
deed  unless  appellant's  wife  would  also  execute  it,  and  went 
away. 

It  appears,  from  the  evidence,  that  in  about  two  weeks  after 
the  expiration  of  the  ten  days  in  which  the  money  was  to  be 
paid  and  the  deed  made,  Matthews  again  called  upon  appel- 
lant, and  notified  him  he  had  heard  from  appellee,  and  that  he 
was  then  willing  to  pay  the  money  and  receive  a  deed  exe- 
cuted by  him  without  his  wife  joining  in  the  deed.  Appellant 
then  refused  to  execute  the  deed,  because  the  time  had  expired 
in  which  the  money  was  to  be  paid  and  the  deed  executed. 
About  six  weeks  after  this  Matthews  again  offered  to  pay,  and 
called  for  a  deed,  which  was  refused. 

This  contract  did  not  contain  a  provision  authorizing  a  for- 
feiture in  case  of  non-payment,  nor  was  time  expressly  made 
the  essence  of  the  contract.  It  is  well  settled  that  a  court  of 
chancery  may,  in  the  exercise  of  a  sound  legal  discretion,  dis- 
regard the  day  named  in  the  contract  for  a  performance  thereof, 
and  decree  a  specific  performance. 

In  the  exercise,  however,  of  such  a  discretion,  it  is  proper  to 
consider  the  reason  for  and  extent  of  the  delay,  the  amount, 
if  any,  which  has  been  paid  upon  the  contract,  and  all  the  cir- 
cumstances which  may  have  influenced  or  justified  the  party 
in  failing  to  promptly  pay  at  the  time  required  by  the  contract. 
And  as  was  said  by  this  court  in  Glover  v.  Fisher,  11  111.  666: 
"Where  there  can  be  no  excuse  for  the  delay,  but  it  is  mani- 
fest that  the  purchaser  has  wantonly,  in  the  exercise  of  his 
arbitrary  will  or  caprice,  refused  to  pay  at  the  time,  when  he 
had  the  means  and  could  have  done  so  as  well  as  not,  he  can 
not,  with  any  propriety,  ask  the  court  to  excuse  him  for  his 
wilful  disregard  of  the  specified  terms  of  his  obligation,  no 
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matter  how  soon  he  may  have  repented  of  his  perverseness,  and 
offered  to  perform." 

If  the  vendee  manifests  a  disposition  to  repudiate  the  terms 
of  the  contract,  or  procrastinate  the  time  of  payment,  a  court 
of  equity  may,  after  such  conduct,  properly  refuse  its  aid  to 
enforce  a  specific  performance.     Clark  v.  Lyons,  25  111.  105. 

The  vendee  is  required  to  show  that  he  has  not  been  negli- 
gent, and  that  there  has  been  no  laches  on  his  part,  the  rule 
being  that  the  party  claiming  the  benefit  of  the  contract  must 
prove  himself  ready,  desirous,  prompt  and  eager  to  perforin 
fully  his  part  of  the  contract.  Murphy  v.  Zockwood,  21  111. 
611. 

In  the  last  case  cited,  it  is  said:  "Parties  may  make  time 
material,  and  po  it  may  be  considered  as  material,  though  no 
part  of  the  contract  itself;  as,  where  one  party  fulfills  all  the 
conditions  of  a  contract,  he  may  demand  a  like  performance  of 
the  other  party  within  a  reasonable  time,  or  on  the  day  named 
for  performance,  and  upon  default  may  rescind." 

It  was  also  held  in  Taylor  v.  Merrill,  55  111.  52,  that  all 
contracts  with  reference  to  the  sale  of  lands,  where  time  is  not 
of  the  essence  of  the  contract,  must  be  performed  or  rescinded 
within  a  reasonable  time,  and  if  there  has  been  any  unreason- 
able delay  that  can  not  be  explained  consistently  with  good 
faith,  equity  will  always  hesitate  to  enforce  a  specific  perform- 
ance of  the  contract. 

In  the  case  under  consideration,  no  satisfactory  reason  is 
shown  why  the  purchase  money  was  not  paid  within  the  time 
limited  by  the  contract.  The  agent  of  appellee  was  present 
when  the  contract  was  executed,  and  was  an  attesting  witness. 
He  testifies  he  knew  the  terms  and  conditions  of  the  contract. 
This  being  the  case,  he  knew  the  contract  did  not  require  the 
wife  of  appellee  to  execute  a  deed.  He  had  the  money  at  hand 
to  pay  the  amount  named  in  the  contract,  and  when  appellant 
offered  to  execute  the  deed,  and  urged  the  agent  of  appellee  to 
accept  it,  and  even  went  so  far  as  to  inform  him  unless  the 
money  was  paid  within  the  time  limited  by  the  contract,  he 
would  not,  after  that  time,  execute  a  deed,  under  the  circum- 
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stances  of  this  case,  the  delay  of  appellee  for  two  weeks  before 
he  concluded  to  accept  the  deed,  is  inexcusable. 

Appellee  had  fair  warning,  and  when  he  saw  proper  to  take 
the  chances,  he  ought  not  to  call  upon  a  court  of  equity  to 
assist  him  to  enforce  the  contract,  when,  had  it  not  been  for  his 
own  negligence,  the  contract  would  have  been  fully  performed 
by  appellant.  The  act  of  appellee  in  insisting  upon  a  deed 
other  than  called  for  by  the  contract,  was,  in  effect,  a  repudia- 
tion of  the  contract  by  him. 

The  record  before  us  fails  to  disclose  a  state  of  facts  which 
should  be  shown  to  place  appellee's  case  in  a  favorable  position 
in  a  court  of  equity.  ~No  money  has  been  paid  on  the  contract ; 
no  possession  taken  under  it  by  appellee,  or  improvements 
made  upon  the  land  on  the  faith  of  the  purchase — nothing  done 
under  the  contract.  In  fact,  his  case  rests  solely  upon  a  mere 
naked  contract,  with  which  he  failed  to  comply,  as  required  by 
its  terms. 

We  are,  therefore,  of  opinion,  that  the  decree  was  not  justi- 
fied.    It  will,  therefore,  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


Abigail  H.  Mason  et  al. 


Mark  Ayees  et  al. 

1.  Limitation  law  of  1839 — color  of  title.  Where  a  mortgagee  attempts 
to  foreclose  his  mortgage  and  obtains  a  deed  under  a  decree  of  foreclosure, 
the  deed  constitutes  color  of  title,  although  the  decree  of  foreclosure  may- 
be erroneous,  or  even  void,  provided  there  is  no  fraud  connected  with  the 
attempted  foreclosure. 

2.  Same  —  applicable  as  between  prior  and  junior  mortgages.  A  pur- 
chaser under  a  decree  foreclosing  a  senior  mortgage,  although  a  junior 
mortgagee  is  not  made  a  party  to  the  foreclosure  proceedings,  acquires  by 
his  deed  color  of  title  in  good  faith;  and  possession  of  the  premises  and 
payment  of  taxes  thereon  for  seven  successive  years,  under  such  deed,  con- 
stitutes a  bar  to  the  foreclosure  of  the. junior  mortgage. 
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"Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Charles  Ii.  Wood,  Judge,  presiding. 

Mr.  John  B.  Clark,  and  Mr.  George  B.  Joiner,  for  the 

plaintiff  in  error. 

Mr.  Robert  Doyle,  and  Messrs.  Blades  &  Kay,  for  the  de- 
fendants in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  appears  from  the  record  in  this  case,  that  in  September, 
1854,  one  Mark  Ayers  executed  a  mortgage  to  one.  Timothy 
B.  Mason,  on  certain  real  estate  in  Iroquois  county,  to  secure 
the  payment  of  several  notes  amounting  to  $10,447.97.  After- 
ward, on  the  9th  day  of  February,  1855,  Ayers  executed  to 
Mason  another  mortgage  on  other  lands  and  a  part  of  the 
lands  in  controversy  in  this  suit,  and  Mason  released  a  portion 
of  the  lands  embraced  in  his  first  mortgage. 

The  lands  in  controversy, 'embraced  in  the  second  mortgage, 
had  previously,  on  the  3d  day  of  January  of  that  year,  been 
mortgaged  by  Ayers  to  Charles  Sherman,  to  secure  the  pay- 
ment of  $1887.96,  and  Mason's  mortgage  was  junior  and  sub- 
ject to  this  mortgage  to  Sherman.  On  the  3d  day  of  March, 
1852,  one  George  King  was  the  owner  of  these  lands,  and  exe- 
cuted a  mortgage  on  them  to  one  John  Sheridan,  to  secure  the 
payment  of  $3000,  with  interest. 

In  January,  1855,  Sherman  filed  a  bill  against  Ayers  to  fore- 
close his  mortgage,  subsequently  obtained  a  decree,  and  the 
lands  were  sold  by  the  master  and  purchased  by  Sherman,  and 
never  having  been  redeemed,  his  purchase  was  approved  at  the 
November  term,  1859,  of  the  court,  and  he  obtained  a  deed. 
In  this  foreclosure  he  failed  to  make  Mason  a  party.  After 
obtaining  his  deed  from  the  master  he  went  into  possession  of 
the  land,  and  occupied  the  same.  In  August,  1863,  Sher- 
man paid  off  the  King  mortgage  to  Sheridan,  and  had  the 
same  released  of  record.      He   occupied   the  land  and  paid 
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all  taxes  thereon  under  the  master's  deed,  until  in  November, 
1865,  when  lie  sold  the  same  to  William  Cesna,  by  conveyance 
with  covenants  of  general  warranty,  who  went  into  possession 
and  so  continued  until  he  sold  the  same  to  Stephen  Cesna,  who, 
in  like  manner,  took  possession  and  still  occupies  the  same. 
That  William  Cesna  paid  all  taxes  on  the  lands  whilst  he  was 
in  possession,  and  Stephen  has  done  likewise  since  he  pur- 
chased and  went  into  possession. 

Plaintiffs  in  error  filed  a  bill  in  1864,  against  other  parties 
and  different  lands  from  these  now  in  controversy,  to  foreclose 
the  first  mortgage  executed  by  Ayers  to  Mason,  which  bill  is 
alleged  to  have  been  lost.  Afterward,  on  the  5th  of  June, 
1869,  they  filed  an  amended  bill,  making  defendants  in  error 
parties,  and  seeking  to  foreclose  as  to  the  lands  embraced  in 
the  second  mortgage  by  Ayers  to  Mason.  Sherman  answered 
and  filed  a  cross-bill.  Stephen  Cesna  answered,  setting  up  the 
facts,  and  pleaded  the  Statute  of  Limitations,  claiming  that 
his  possession,  coupled  with  that  of  those  under  whom  he 
claims,  and  payment  of  taxes  under  claim  and  color  of  title 
made  in  good  faith,  operates  to  bar  a  foreclosure  by  Mason's 
representatives. 

On  a  hearing  in  the  court  below  a  decree  was  rendered  dis- 
missing Sherman's  cross-bill  and  so  much  of  the  amended  bill 
as  related  to  the  land  held  and  claimed  by  Cesna,  and  fore- 
closed the  Mason  mortgages  on  the  other  lands  embraced 
therein.  To  reverse  that  decree  this  writ  of  error  is  pros- 
ecuted, and  various  errors  are  assigned  on  the  record. 

In  the  view  we  take  of  the  case  we  deem  it  necessary  only 
to  consider  the  single  question,  whether  the  foreclosure  of 
the  junior  mortgage  was  barred  by  the  act  of  1839.  That  the 
master's  deed  is  color  of  title  is  not  questioned.  ISTor  is  it  dis- 
puted that  Sherman  and  the  two  Cesnas  were  in  the  actual  pos- 
session of  the  premises,  under  the  claim  and  color  of  title,  for 
more  than  seven  years  continuously,  and  that  they  paid  all 
taxes  during  the  time  they  were  in  possession,  for  more  than 
seven  successive  years.  The  evidence  shows  that  there  was 
claim  and  color  of  title,  connected  with  actual  possession,  with 


124  Mason  et  al.  v.  Ayers  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

payment  of  all  taxes  legally  assessed  upon  the  land  for  seven 
successive  years,  and  all  united  and  concurring.  But  it  is 
urged  that  the  statute  will  not  run  as  against  a  junior  mort- 
gagee in  favor  of  a  purchaser  under  a  foreclosure  of  a  senior 
mortgage;  that  the  purchaser  at  such  a  sale,  where  the  junior 
mortgagee  has  not  been  made  a  party,  must  be  treated  as  a 
trustee,  and  that  his  possession  and  payment  of  taxes  inures 
to  the  benefit  of  the  junior  mortgagee  as  well  as  the  mort- 
gagor. 

This  case  is  governed  by  Chickering  v.  Failes,  26  111.  507. 
In  that  case  there  was  a  strict  foreclosure,  but  the  assignee  of 
the  mortgagor  was  not  made  a  party  to  the  bill,  and  still  it 
was  held  to  constitute  color  of  title  made  in  good  faith,  and 
seven  years'  possession  and  payment  of  taxes  thereunder  were 
held  to  create  a  bar  under  the  statute.  It  was  there  held  that 
the  effort  to  foreclose,  and  the  decree  thereunder,  was  such  an 
act  as  notified  the  mortgagor  and  his  assigns  that  he  had  deter- 
mined to  terminate  the  fiduciary  relation  that  existed  between 
them;  that  all  his  subsequent  acts  would  be  referred  to  a 
claim  in  the  mortgagee  to  hold  in  his  own  right,  and  not  in 
subserviency  to  the  claim  of  the  mortgagor;  that  after  the 
decree  of  foreclosure,  although  defective,  he  held  in  his  own 
right  and  in  hostility  to  the  rights  of  the  mortgagor,  and  from 
the  time  of  possession,  taken  under  the  decree,  the  statute 
began  to  run.  And  in  that  case  it  was  held,  that  in  analogy 
to  the  common  law,  courts  of  equity  would  apply  the  bar  of 
the  statute  to  equitable  estates  as  well  as  to  legal  titles. 

The  case  of  Hinkley  v.  -Greene,  52  111.  223,  announces  the 
same  rule,  and  is,  in  its  essential  features,  similar  to  the  case  at 
bar;  and  McCagg  v.  Heaeock,  42  111.  153,  announces  the  same 
principle;  and  the  case  of  Huls  v.  Buntin,  47  111.  396,  an- 
nounces the  same  rule.  These  cases  proceed  upon  the  doc- 
trine, that  where  there  is  an  attempt,  unconnected  with  fraud, 
to  foreclose,  and  a  decree  is  rendered  and  a  sale  had,  although 
the  decree  may  be  erroneous,  or  even  void,  still  it  shows  an  un- 
mistakable intention  to  change  the  relations  of  the  parties 
from  mortgagee  and  mortgagor  to  that  of  claim  of  separate 
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and  independent  rights;  that  the  strict  foreclosure  or  a  deed 
under  a  foreclosure  and  sale,  constitutes  color,  and  that  the 
relations  of  the  parties,  from  that  time  forward,  are  hostile; 
that  their  fiduciary  relation  has  thus  terminated,  and  that  they 
henceforth  act  as  strangers  in  reference  to  the  mortgaged  pro- 
perty. 

In  this  case,  like  the  cases  of  Chickering  v.  Failes  and 
Hinkley  v.  Greene,  supra,  there  was  a  foreclosure,  and,  as  in 
the  latter  case,  the  junior  mortgagee  was  not  made  a  party, 
and  a  sale  and  purchase  by  the  mortgagee,  followed  by  posses- 
sion and  payment  of  taxes  for  the  statutory  period.  And  as 
it  was  held  there  to  constitute  a  bar,  so  it  must  be  in  this  case. 
And,  as  the  bar  of  the  statute  was  complete,  the  plaintiffs  in 
error  had  no  right  to  foreclose  as  against  the  Sherman  farm,  as 
it  is  called,  and  the  court  below  committed  no  error  in  dismiss- 
ing the  bill  as  to  those  lands.     The  decree  is  affirmed. 

Decree  affirmed. 


Benjamin  Walton 

v. 

William  Westwood. 

1.  Taxation — of  property  in  hands  of  agents.  Grain  in  a  mill  or  ware- 
house, in  the  possession  of  an  agent,  and  controlled  by  him,  on  the  first  day 
of  May,  and  which  was  bought  by  him  for  other  parties  for  a  commission 
paid  by  them,  is  properly  assessed  against  him,  and  he  is  liable  for  the  taxes 
thereon  for  that  year,  and  has  a  lien  on  the  grain  until  indemnified  against 
the  payment  of  the  tax,  or,  if  he  has  paid  it,  until  he  is  reimbursed. 

2.  Same — property  in  transitu.  Property  going  or  being  taken  from 
one  county  in  the  State  to  another  county,  is  in  transitu,  within  the  mean- 
ing  of  the  law,  and  not  liable  to  taxation  in  the  county  or  counties  through 

_  which  it  passes,  and  when  it  reaches  the  residence  of  the  owner,  it  becomes 
taxable  there,  if  not  assessed  at  the  place  of  its  departure ;  but  grain  pur- 
chased by  one  as  agent,  and  stored  in  his  warehouse  subject  to  the  order  of 
the  owner,  can  not  be  said  to  be  in  transitu  so  as  to  exempt  the  agent  from 
taxation  thereon. 
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•  3.  Same — who  is  a  consignee.  Nor  can  the  agent  who  so  purchased  and 
holds  grain  for  another  be  regarded  as  a  consignee  of  the  grain,  within  the 
meaning  of  the  Revenue  Act  of  1872,  which  provides  that  consignees  shall 
not  be  required  to  list  for  taxation  property  in  their  hands. 

4.  Equity  pleading — what  a  demurrer  admits.  A  demurrer  to  a  bill  in 
chancery  admits  only  such  facts  as  are  positively  charged,  and  when  the 
averment  is,  that  complainant  is  informed  and  believes  that  certain  things 
are  true,  the  demurrer  admits  the  fact  that  complainant  is  so  informed  and 
does  so  believe,  but  not  that  such  information  is  true. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  N.  J.  Pillsbtjry,  Judge,  presiding. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Liv- 
ingston county,  dissolving  an  injunction  and  dismissing  a  bill 
filed  in  that  court,  by  appellant,  to  restrain  the  collector  of 
taxes  of  Indian  Grove  township  from  the  collection  of  certain 
taxes  assessed  upon  property  in  the  possession  of,  and  under 
the  control  of,  appellant  at  the  time  the  assessment  was  made 
by  the  proper  assessor,  on  the  allegation  that  the  taxes  so 
assessed  against  him  "  were  unauthorized  by  law,  wholly  ille- 
gal, absolutely  void,  and  a  fraud  upon  his  rights." 

There  was  a  demurrer  to  the  bill,  which  the  court  sustained, 
and  this  brings  up  the  merits  of  the  controversy. 

It  appears  appellant  was  engaged  in  operating  a  grist  mill 
and  flouring  mill,  and  also  in  purchasing  grain  for  distant  par- 
ties on  a  commission  paid  by  them ;  that,  in  May,  1873,  when 
the  assessor  called  upon  him  for  a  list  of  his  taxable  property? 
he  made  the  same  out  and  delivered  it  to  the  assessor.  This 
functionary  then  demanded  of  appellant  a  list  of  all  personal 
property  then  in  his  possession,  or  under  his  control,  belonging 
to  other  parties.  This  demand  was  complied  with,  and  a  list 
made  out  and  delivered  to  the  assessor,  of  grain  in  store  be- 
longing to  other  parties,  amounting,  in  the  aggregate,  to  more 
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than  twelve  thousand  dollars  in  value,  subject  to  the  order  of 
the  owners.  In  March,  1874,  appellee,  as  collector  of  the 
town,  called  on  appellant,  and  demanded  the  tax  assessed 
against  this  property,  and  so  listed  by  appellant,  and  threat- 
ened to  distrain  if  the  tax  was  not  paid. 

Appellant  states,  as  his  information  and  belief,  that  this 
property  had  been  listed  for  taxation  in  the  respective  towns 
in  which  the  owners  lived,  and  the  same  was  regularly  assessed 
against  them  in  those  towns  respectively,  and  that  they  have 
been  fully  paid  by  them  to  the  collectors  of  the  respective 
towns. 

The  proper  construction  of  several  sections  of  the  Revenue 
Act  of  March  20,  1872,  is  involved  in  this  case,  and  we  have 
given  it  full  consideration. 

Section  5  of  the  Revenue  Act  provides  that  personal  prop- 
erty shall  be  listed  between  the  first  day  of  May  and  the  first 
day  of  July  of  each  year,  when  required  by  the  assessor,  with 
reference  to  the  quantity  held  or  owned  on  the  first  day  of 
May  in  the  year  for  which  the  property  is  required  to  be 
listed.     R.  S.  1874,  p.  858. 

Appellant,  in  obedience  to  this  requirement,  listed  this 
property  as  held  by  him  on  the  first  day  of  May. 

The  second  clause  of  section  6  provides  that  every  person 
designated  in  the  first  clause  of  the  section,  of  which  appellant 
is  one,  shall  list  all  moneys  and  other  personal  property  in- 
vested, loaned  or  otherwise  controlled  by  him  as  the  agent  or 
attorney  of  another,  etc. 

Section  9  provides  that  the  property  of  manufacturers  and 
others,  in  the  hands  of  agents,  shall  be  listed  and  assessed  at 
the  place  where  the  business  of  such  agent  is  carried  on. 

These  provisions  of  the  statute  would  seem  to  have  a  clear 
application  to  the  facts  of  this  case,  and  to  determine  it  against 
appellant,  for  he  listed  the  property  as  held  by  him  on  the  first 
day  of  May — he  listed  the  property  as  property  controlled  by 
him  as  the  agent  of  others,  and  if  it  was  the  property  of  manu- 
facturers or  others,  in  his  hands  as  their  agent,  it  wTas  listed 
and  assessed  at  the  place  of  business  of  the  agent. 
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Appellee  insists  appellant  was  not  an  agent,  in  the  sense  of 
this  statute,  and  cites  section  11  of  the  act,  which  provides 
that  personal  property  in  transitu  shall  be  listed  and  assessed 
in  the  county,  etc.,  where  the  owner  resides.  He  also  cites  sec- 
tion 18  in  support  of  his  position.  That  section  provides  that 
no  consignee  shall  be  required  to  list  for  taxation  the  value  of 
any  property  consigned  to  him  for  the  sole  purpose  of  being 
stored  or  forwarded,  except  to  the  extent  of  his  interest  in 
such  property.  He  also  cites  section  256  of  the  act,  which 
provides,  when  property  is  assessed  to  any  person  as  agent  for 
another,  he  shall  have  a  lien  upon  such  property,  or  property 
of  his  principal  in  his  possession,  until  he  is  indemnified 
against  the  payment  thereof,  or,  if  he  has  paid  the  tax,  until 
he  is  reimbursed  for  such  payment. 

Appellant  contends  that  this  case  is  properly  ranged  under 
sections  11  and  18.  If  he  is  correct  in  this,  he  was  not  prop- 
erly chargeable  with  the  taxes  on  this  property.  We  can  not 
concur  in  the  view  he  takes  of  his  position.  In  buying  this 
property  and  storing  it,  appellant  was  acting  for  others;  con- 
sequently, he  was  their  agent  in  doing  these  acts;  he  received 
a  commission  for  his  labor  and  skill  in  purchasing,  precisely 
as  any  other  agent  would,  and  it  was  his  own  principal  busi- 
ness buying  grain  and  grinding  it  into  flour.  How  this  prop- 
erty, when  stored  in  appellant's  warehouse,  can  be  said  to  be 
in  transitu,  is  difficult  to  understand.  Goods  or  property  are, 
technically,  in  transitu  when  they  are  passing  from  one  place 
to  another,  which  was  not  the  case  with  this  grain.  It  had 
not  commenced  its  transit  from  one  place  to  another.  The 
law  means  that  property  going  or  being  taken  from  one  county 
in  the  State  to  another  county  shall  not  be  assessed  in  a  county 
through  which  it  is  passing.  It  is  then  in  transitu,  and  when 
it  reaches  the  residence  of  the  owner,  becomes  taxable  there, 
if  not  assessed  at  the  place  of  its  departure. 

Nor  can  appellant  he  regarded  as  a  consignee  of  this  grain. 
He  was  in  no  sense  such.  He  was  a  purchaser  of  the  grain  as 
agent  for  others,  and  held  it  as  their  agent,  and  it  was  under 
his  control  as  such.     The  grain  was  not  consigned  to  him  for 
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storage  or  for  forwarding.  This  term,  consign,  or  consign- 
ment, has  a  legal  and  technical  meaning,  and  we  can  give  it  no 
other.  Appellant's  own  statement,  that  he  bought  the  corn  on 
a  commission  of  a  certain  per  cent  on  the  bushel,  dispels  all 
idea  of  a  consignment,  in  the  sense  of  the  statute.  Suppose 
the  owners  of  this  grain  did  not  reside  in  this  State,  but  in 
another  State,  and  it  was  forwarded  to  them  after  the  first  day 
of  May,  would'  it  not  escape  taxation  ?  The  grain  had  been 
raised  in  this  State,  purchased  and  paid  for,  and  was  in  a  ware- 
house in  this  State,  held  and  controlled  by  a  tax-payer  of  this 
State  on  the  first  day  of  May,  and  listed  by  him  as  taxable  on 
that  day.  It  was  not  property  in  transitu — it  was  not  a  con- 
signment, but  was  property  'appellant  held  and  controlled  as 
agent,  and  why  should  he  not  pay  the  taxes  assessed  against 
it?  And  where  is  the  hardship  of  it,  in  view  of  section  256, 
which  gave  him  a  lien  upon  the  property,  and  which  could  not 
have  been  taken  out  of  his  possession  by  the  several  owners 
of  it,  until  he  was  indemnified  against  the  payment  of  the 
taxes?  It  is  his  own  fault  and  negligence  that  he  is  damni- 
fied, when  it  was  in  his  power  to  have  prevented  it  by  asserting 
his  lien. 

Again,  suppose  the  owners  of  the  property  permitted  it  to 
remain  with  appellant,  as  their  bailee,  for  a  year  or  more, 
would  it  be  construing  this  statute  fairly  to  say,  notwithstand- 
ing the  property  was  protected  by  our  laws,  it  shall  pay  no 
taxes  to  the  government  which  protects  it?  It  is  the  purpose 
of  the  Revenue  Law  of  1872  to  raise  the  means,  by  taxation 
of  property  within  the  jurisdiction  of  the  State,  for  the  sup- 
port of  the  State.  This  grain,  if  the  injunction  was  sustained, 
would  not  do  so.  But  it  is  urged  it  is  alleged  in  the  bill  that 
the  taxes  have  been  paid  by  the  owners,  and  the  demurrer 
admits  the  fact.  We  do  not  understand  it  is  so  alleged  in  the 
bill.  It  is  simply  alleged  that  complainant  is  informed  and 
believes  such  is  the  fact.  The  fact  is  not  so  charged  in  the 
bill.  There  is  no  allegation  that  the  taxes  were  in  fact  paid 
by  the  owners.  The  demurrer  admits  only  what  is  directly 
charged  as  fact,  and  in  this  respect  it  admits,  only,  that  com- 
9— 73d  III. 
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plainant  has  been  so  informed  and  believes.  This  he  states  as 
a  fact,  and  this  the  demurrer  admits. 

We  do  not  concur  with  appellant  in  the  opinion  that  sec- 
tions 6,  9  and  256,  contemplate  possession  of  a  permanent 
character,  and  ceases  where  the  agent  has  some  right  or  interest 
in  the  property,  for  this  is  not  usually  the  condition  of  prop- 
erty in  the  hands  of  an  agent.  His  possession  is  almost 
always  of  a  temporary  nature,  having  no  right  or  interest  in 
the  property  itself.  The  whole  scope  of  the  act  forbids  such 
an  idea.  It  seems  to  us  section  256  contains  a  strong  affirma- 
tion of  the  liability  of  the  agent  to  pay  the  taxes  on  property 
so  situated,  by  fully  recognizing  his  right  of  lien  until  he  is 
indemnified. 

This  property,  then,  not  being  in  transitu  on  the  first  day 
of  May,  nor  consigned  to  appellant,  but  held  and  controlled 
by  him  as  agent  on  that  day,  it  came  under  the  taxing  power 
of  the  State,  and  subject  to  our  revenue  laws. 

For  these  reasons  the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed 


Jacob  Zuckekmann  et  ah 


Wolf  Solomon. 

1.  Set-off — warranty  in  hands  of  assignee.  A  contract  of  warranty  can 
not  be  assigned  so  as  to  enable  the  assignee  to  maintain  a  suit  upon  it  in  his 
own  name,  or  make  it  a  subject  of  set-off  in  a  suit  by  the  warrantor  against 
the  assignee. 

2.  Where  a  party  gives  his  note,  secured  by  mortgage,  for  property  sold 
to  him,  and  warranted  to  be  of  a  particular  quality,  and  when  the  note  be- 
comes due,  other  parties,  to  prevent  the  foreclosure  of  the  mortgage,  take  the 
note  up  and  give  their  own  in  lieu  of  it,  the  latter  can  not,  iu  a  suit  against 
them,  set  off  any  damages  to  the  maker  of  the  first  note,  occasioned  by  a 
breach  of  the  contract  of  warranty. 

3.  Judgment  by  confession — when  for  too  large  a  sum.  Where,  upon 
a  motion  to  set  aside  a  judgment  by  confession,  because  there  was  too  much 
interest  included  in  it,  the  court  offered  to  have  the  excess  of  interest  abated, 
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and  the  defendant  declined  to  have  it  done  unless  the  court  would  vacate 
the  judgment  and  permit  him  to  make  a  defense  which  he  could  not  have 
made  in  the  first  instance,  and  which  the  court  refused,  the  judgment  as 
originally  entered  will  be  sustained. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Adolph  Moses,  for  the  appellants. 

Messrs.  Rttnyan,  Avery  &  Comstock,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  judgment  in  this  case  was  confessed  under  a  power  of 
attorney,  executed  by  appellants.  Afterwards  they  entered  a 
motion  to  set  it  aside,  and  for  leave  to  plead  to  the  action.  We 
are  satisfied  the  court  decided  correctly  there  was  no  equitable 
cause  for  vacating  the  judgment. 

The  note  upon  which  the  judgment  was  rendered  was  given 
for  the  balance  due  on  a  note  which  had  been  given  to  Homer 
&  Levy  by  the  "First  Bohemian  Brick  Manufacturing  Co.," 
a  corporation  organized  under  the  laws  of  this  State,  for  a  steam 
engine  and  machinery.  It  is  alleged  the  engine  was  not  com- 
plete in  all  its  details,  as  warranted  by  the  manufacturers,  and 
that  some  of  the  machinery  was  wanting.  It  is  also  claimed 
there  was  a  small  amount  of  usury  included  in  the  note.  The 
object  appellants  had  in  view  in  asking  to  have  the  judgment 
vacated,  was  that  they  might  be  permitted  to  set  off  the  dam- 
ages accruing  to  the  corporation,  arising  out  of  the  alleged 
breach  of  the  warranty  made  by  Homer  &  Levy,  and  to  have 
the  note  purged  of  whatever  overcharge  of  interest  there  might 
be  in  it. 

The  defense  could  not  be  made  availing  in  this  action.  The 
warranty  of  which  they  claim  there  was  a  breach,  was  not  to 
appellants,  or,  either  of  them,  but  to  the  manufacturing  com- 
pany— the  corporation  with  which  the  contract  was  made. 
The  right  of  action  was  alone  in  the  corporation.  It  was  not 
and  could  not  be  assigned  to  appellants,  so  as  to  permit  them 
to  make  it  the  subject  of  set-off  or  of  suit  in  their  own  names. 
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Had  appellants  been  allowed  to  set  off  the  damages  said  to 
have  arisen  from  a  breach  of  the  warranty  against  the  amount 
due  on  this  note,  it  would  constitute  no  bar  to  an  action  by 
the  manufacturing  company  against  Homer  &  Levy. 

But  there  is  another  reason  why  this  judgment  should  not 
be  vacated.  The  note  had  been  assigned  to  appellee  before 
maturity,  for  a  valuable  consideration,  without  notice  of  any 
defenses.  This  phase  of  the  case  can  not  be  successfully  con- 
troverted. It  would  have  availed  appellants  nothing  had  the. 
court  vacated  the  judgment,  the  assignment  being  bona  fide 
they  could  make  no  defense  to  the  note  in  the  hands  of  appel- 
lee.    Hemenway  v.  Cropsey,  37  111.  357. 

But  the  court  offered  to  have  deducted  from  the  judgment 
the  excess  of  interest  that  ma}^  have  been  inadvertently  in- 
cluded in  the  note,  but  this  appellants  declined  to  have  done, 
unless  it  would  vacate  the  judgment  and  permit  them  to  make 
their  alleged  defense. 

The  action  of  the  court  was  right,  and  its  judgment  must  be 

affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Thomas  C.  Garland 


Absalom  B.  Moore  et  al. 

1.  Quo  warranto  —  leave  to  file  information  not  granted  of  course. 
Leave  to  file  an  information  is  not  granted  of  course  upon  a  petition,  but 
depends  upon  the  sound  discretion  of  the  court  and  the  circumstances  of 
the  case. 

2.  Under  the  present  statute  a  court  or  judge  may  grant  leave  to  file  an 
information,  in  the  nature  of  a  quo  warranto,  upon  a  petition  filed,  if  satis- 
fied that  there  is  probable  ground  for  the  proceeding,  without  any  rule  on 
the  defendants ;  but  the  court  or  judge  may,  if  deemed  proper,  enter  a  rule 
on  the  defendants  to  show  cause  why  such  information  should  not  be  filed. 

3.  Same — by  whom  application  may  be  made.  The  fact  that  the  relator 
took  part  in  an  election  of  trustees  of  a  church,  is  a  fatal  objection  to  an 
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application,  on  his  part,  for  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto,  charging  them  with  unlawfully  acting  as  such  trustees. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
"W.  W.  Farwell,  Judge,  presiding. 

This  was  a  petition  filed  in  the  Cook  County  Criminal  Court, 
by  the  State's  attorney,  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto,  charging  each  of  the  appellees  with 
unlawfully  usurping  and  intruding  into  the  office  of  trustee  of 
the  Ada  Street  Methodist  Episcopal  Church,  in  the  city  of 
Chicago,  a  corporation  created  by  authority  of  the  statute  of 
this  State. 

At  the  time  of  the  filing  of  the  petition,  the  State's  attorney 
entered  a  motion  that  the  prayer  of  the  petition  be  granted, 
and  that  the  court  order  an  information  to  be  filed  against  the 
defendants,  and  that  process  issue  against  them;  which  motion 
was  overruled  and  excepted  to.  The  court  then  entered  an 
order  for  a  rule  on  the  defendants  to  show  cause  why  an  infor- 
mation should  not  be  filed  against  them,  to  which  the  people 
excepted. 

Afterward,  the  State's  attorney  moved  that  the  rule  to  show 
cause  be  vacated,  and  that  an  information  be  filed,  for  the  rea- 
son that  the  recent  statute  has  changed  the  former  practice  and 
dispensed  with  the  common  law  rule  to  show  cause.  Said 
motion  was  overruled,  and  the  plaintiffs  excepted.  The  State's 
attorney  then  entered  a  motion  to  strike  from  the  files  the 
answer  of  the  defendants  and  the  affidavits  in  support  thereof. 
The  motion  was  overruled,  and  plaintiffs  excepted.  A  demur- 
rer to  the  answer  was  afterward  filed  by  the  State's  attorney. 
Afterward,  the  rule  to  show  cause  coming  on  to  be  heard,  the 
only  evidence  in  the  case  being  the  petition,  the  answer  of  the 
defendants,  and  the  four  affidavits  filed  in  support  thereof,  and 
there  being  no  other  evidence  offered,  the  State's  attorney  then 
moved  for  leave  to  amend  the  petition  so  as  to  show — 

1.  That  when  the  relator  took  part  in  the  election  named 
in  the  petition,  he  did  not  know  of  the  existence  of  the  ''by- 
laws "  of  the  church,  providing  for  the  election  of  trustees,  the 


134  The  People  ex  rel.  v.  Moore  et  al.         [Sept.  T. 

Opinion  of  the  Court. 

duration  of  their  term  of  office,  and  the  time  and  manner  of 
their  election. 

2.  That  he  did  not  know,  at  the  time  he  participated 
in  the  election,  of  the  unlawful  character  of  the  meeting  at 
which  the  election  was  held. 

And  thereupon  the  court  overruled  the  motion  for  leave  to 
amend  the  petition,  and  denied  the  motion  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto,  and  dismissed 
the  petition  at  the  costs  of  the  relator,  to  all  which  exception 
was  taken.  The  plaintiffs  appealed,  and  bring  the  record  here 
for  review. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  Lester  L.  Bond,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  general  rule  is,  that  leave  to  file  an  information  is  not 
granted  of  course,  but  it  depends  on  the  sound  discretion  of 
the  court  upon  the  circumstances  of  the  case. 

The  present  statute  provides  that  the  proper  officer  "  may 
present  a  petition  to  any  court  of  competent  jurisdiction,  or 
any  judge  thereof,  in  vacation,  for  leave  to  file  an  information, 
etc.,  and  if  such  court  or  judge  shall  be  satisfied  that  there  is 
probable  ground  for  the  proceeding,  the  court  or  judge  may 
grant  the  petition  and  order  the  information  to  be  filed,  and 
process  may  issue."  It  is  contended,  that  by  this  statute  the 
former  practice  of  making  a  rule  to  show  cause  why  the  infor- 
mation should  not  be  filed,  has  been  abrogated  and  can  not  be 
now  followed;  that  if 'probable  ground  for  the  information  is 
shown  on  the  face  of  the  petition,  then  the  court  must  grant 
the  petition,  the  word  "  may "  in  the  statute  to  be  taken  as 
meaning  "  must." 

Doubtless  the  court  or  judge  may  grant  the  petition,  with- 
out any  rule  to  show  cause;  and  it  may  be  the  statute  contem- 
plates, as  the  usual  course,  that  the  court  or  judge  should  act  in 
Tiew  of  what  appears  on  the  face  of  the  petition,  on  the  ex 
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parte  application.  But  we  do  not  perceive  any  substantial 
ground  for  complaint  in  the  course  which  the  court  saw  fit  to 
pursue  in  the  present  instance.  It  does  not  appear  that  the 
court  was  satisfied  that  there  was  probable  ground  for  the  pro- 
ceeding, so  as  to  require  it  to  order  the  information  to  be  filed. 
There  would  not  appear  to  have  been  any  injurious  delay 
caused  by  the  course  adopted. 

The  petition  was  presented  July  9,  1874,  the  rule  to  show 
cause  made  at  the  same  time,  and  returnable  July  13,  the  an- 
swer filed  July  18,  and  the  rule  brought  on  to  be  heard  July 
22,  1874. 

The  petition  alleged  that  the  appellees  claimed  and  were  ex- 
ercising their  offices  under  and  by  virtue  of  an  illegal  election. 
The  answer  disclosed  the  fatal  objection  to  the  application, 
that  the  relator  was  present  and  took  part  in  the  election. 
The  People,  etc.  v.  Waite,  70  111.  25 ;  The  King  v.  Trevenen, 
2  B.  and  A.  339. 

The  fact  was  not  denied,  but  admitted  by  the  appellant  by 
the  motion  to  amend  the  petition  for  the  attempted  purpose  of 
obviating  the  effect  thereof.  But  we  see  nothing  in  the  pro- 
posed amendment  that  would  do  so.  It  offered  to  show  that 
the  relator  was  ignorant,  at  the  time,  of  the  existence  of  the 
by-laws  of  the  church  providing  for  the  election  of  trustees, 
etc.  But  the  by-laws  sustained,  not  invalidated,  the  election. 
It  is  not  perceived  how  ignorance  of  anything  going  to  sustain 
the  election  would  in  any  way  relieve  from  the  effect  of  partici- 
pation in  it.  The  whole  case  made  by  the  petition,  is  one  of 
illegality  in  the  election,  as  being  contrary  to  the  rules,  regu- 
lations, customs  and  usages  of  the  church.  To  amend  by  aver- 
ring ignorance  of  the  by-laws  would  seem  to  be  inconsistent. 

The  proposed  amendment  was  to  show,  further,  that  the 
relator,  at  the  time  he  participated,  did  not  know  of  the  un- 
lawful character  of  the  meeting  at  which  the  election  was  held. 
Of  what  avail  would  that  be,  if  the  meeting  was  lawful,  as 
shown  by  the  answer  and  affidavits.  Ignorance  is  not  averred 
of  any  fact  tending  to  show  the  meeting  to  have  been  unlaw- 
ful or  the  election  invalid. 
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We  perceive  no  merit  in  the  offered  amendment,  and  think 
the  court  properly  refused  it. 

It,  then,  not  appearing  to  the  court  "below  that  there  was  prob- 
able ground  for  the  proceeding,  the  motion  for  leave  to  file  the 
information  was  properly  denied. 

Perceiving  no  error  in  the  rulings  of  the  court  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Cornelia  Russell 

v. 
Christian  Mandell. 

1.  Burnt  record— abstracts  of  title  admitted  in  evidence.  Where  the 
evidence  shows  that  a  deed  has  been  destroyed,  and  that  the  record  of  it  has 
also  been  destroyed,  an  abstract  shown  to  have  been  made  in  the  ordinary 
course  of  business,  and  delivered  to  the  parties  interested  in  the  land,  is,  as 
to  such  deed  at  least,  competent  evidence  under  the  24th  section  of  the 
Burnt  Record  Act. 

2.  Limitation — meaning  of  "good  faith,"  in  act  of  1839.  Where  there  is 
no  actual  fraud,  and  no  proof  showing  that  the  color  of  title  was  acquired 
in  bad  faith,  which  means  fraud,  it  will  be  held  to  have  been  acquired  in 
good  faith,  notwithstanding  the  party  acquiring  it  had  notice  of  the  defects 
in  it,  which  prevented  its  being  an  absolute  title. 

3.  Same— possess  ion  necessary  under  act  of  1839.  In  order  to  constitute 
possession  under  the  first  section  of  the  Limitation  Act  of  1839,  actual  resi- 
dence is  not  necessary,  but  such  possession  may  be  by  any  use  that  clearly 
indicates  an  appropriation  of  the  land  by  the  person  claiming  to  hold  it. 

4.  Same— payment  of  taxes.  Where  land  is  sold  one  year,  and  the  pur- 
chaser put  into  possession,  but,  owing  to  the  absence  of  the  grantor,  the  deed 
is  not  executed  until  the  following  year,  payment  of  taxes  made  by  the  pur- 
chaser whilst  in  possession,  will  enure  to  the  benefit  of  his  title  when  con- 
summated by  the  execution  of  the  deed  to  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  Bukns,  Judge,  presiding. 
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Messrs.  Forrester,  Beem  &  Gibbs,  and  Mr.  Buckner  S. 
Morris,  for  the  appellant. 

Mr.  Allan  C.  Story,  and  Mr.  Rufus  King,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

In  the  view  we  take  of  this  case,  it  will  be  unnecessary  to 
pass  upon  the  evidence  relating  to  the  deed  purporting  to  have 
been  made  by  appellant  and  her  husband  to  Harriet  A.  Smith 
and  Frances  E.  Hotchkiss,  and  dated  July  8th,  1855. 

We  see  no  objection  to  the  abstract  prepared  by  Hawley 
and  Simmons,  with  reference  to  the  property  in  controversy, 
so  far,  at  least,  as  it  relates  to  the  deed  of  I.  H.  Trabue  to 
Harriet  A.  Smith  and  Frances  E.  Hotchkiss. 

Hotchkiss  testified  this  deed  was  in  his  possession  in  1865, 
and  was  destroyed;  and  he  shows  how  it  was  destroyed,  so 
that  in  this  respect  there  is  no  ground  of  objection.  It  was 
also  shown  that  the  record  of  the  deed  was  burned ;  that  the 
abstract  was  made  by  Hawley  and  Simmons,  in  the  ordinary 
course  of  business,  prior  to  the  destruction  of  the  record,  and 
that  it  was  delivered  to  the  parties  interested  in  the  land. 
This  was  all  that  is  required,  to  admit  the  abstract  as  evidence 
under  the  24th  section  of  the  act  of  1872,  known  as  the 
"Burnt  Eecord  Act,"  Kevised  Statutes  of  1874,  p.  846,  sec. 
29. 

The  Trabue  deed  was  made  for  a  valuable  consideration,  pur- 
ported to  convey  the  land  in  controversy,  and  there  is  no  evi- 
dence from  which  bad  faith  in  its  acceptance  by  the  grantees 
can  be  inferred.  It  is  true,  the  abstract  of  title  furnished  the 
grantees  showed  that  appellant  was  the  patentee  of  the  land 
from  the  government,  October  1,  1839,  and  failed  to  show  that 
she  had  parted  with  her  title,  but  this  is  not  sufficient  to  charge 
the  grantees  with  bad  faith. 

It  was  said,  in  McCagg  et  al.  v.  Heacock  et  al.  42  111.  157, 
"  The  doctrine  is,  that  bad  faith,  as  contradistinguished  from 
good  faith,  in  the  Limitation  Act,  is  not  established  by  show- 
ing actual  notice  of  existing  claims  or  liens  of  other  persons 
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to  the  property,  or  by  showing  a  knowledge,  on  the  part  of  the 
holder  of  the  color  of  title,  of  legal  defects  which  prevent  the 
color  of  title  from  being  an  absolute  one.  "Where  there  is  no 
actual  fraud,  and  no  proof  showing  that  the  color  of  title  was 
acquired  in  bad  faith,  which  means  in  or  by  fraud,  this  court 
will  hold  it  was  acquired  in  good  faith."  And  the  same  rule 
was,  in  substance,  previously  announced  when  the  case  was 
before  this  court  at  a  prior  term.  MoCagg  et  al.  v.  Heacock 
et  al.  34  111.  479.  See,  also,  Rawson  v.  Fox  et  al.  65  id.  200. 
Possession,  therefore,  under  this  deed,  may  be  regarded  as 
under  color  or  claim  of  title  made  in  good  faith,  and  since 
appellant's  husband  died  more  than  nine  years  before  the  com- 
mencement of  the  suit,  it  only  remains  to  be  determined 
whether  the  evidence  shows  that  appellee  has  been  in  the 
actual  possession  of  the  property,  and  paid  all  taxes  legally 
assessed  thereon,  for  seven  successive  years,  so  as  to  bring  the 
case  within  the  1st  section  of  the  Limitation  Act  of  1839. 

The  payment  of  taxes  for  the  requisite  length  of  time  has 
been  proved,  and  no  objection  on  that  account  is  urged,  except 
with  reference  to  the  taxes  for  the  year  1864.  Smith  and 
Hotchkiss  conveyed  in  1864,  but  the  taxes  for  that  year  were 
not  paid  by  them,  but  by  their  grantee,  Blomgren.  This,  it  is 
claimed,  on  the  authority  of  Jayne  v.  Gregg,  42  111.  413,  was 
not  a  sufficient  payment  for  the  purposes  of  the  statute.  In 
that  case  the  taxes  were  paid  by  Jones  after  he  had  parted  with 
his  title,  and  it  was  held,  therefore,  that  payment  by  him  was 
merely  payment  by  a  stranger,  and  the  defendant  who  had  the 
colorable  title,  and  should  have  paid  taxes,  could  derive  no  aid 
from  the  payment  by  Jones.  Here,  however,  the  evidence 
shows  that  the  contract  for  the  purchase  of  the  property 
was  made  by  Blomgren  in  1863,  under  which  he  was  placed  in 
possession,  but  that  the  execution  of  the  deed  was  deferred 
until  in  1864,  in  consequence  of  the  husband  of  Frances  E. 
Hotchkiss  being  absent,  in  the  army.  Under  these  circum- 
stances, the  payment  of  the  taxes  by  Blomgren  was  strictly 
proper,  and  was  in  no  sense  the  act  of  a  stranger  to  the  title. 
He  had  an  equity  which  he  was  authorized  to  protect,  and 
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when  his  rights  under  the  contract  were  perfected,  by  the 
execution  of  the  deed,  the  payment  he  had  made  enured  to 
the  benefit  of  the  colorable  title  he  thereby  obtained. 

In  order  to  constitute  possession,  within  the  meaning  of  the 
section  of  the  statute  to  which  we  have  referred,  it  has  never 
been  supposed  that  actual  residence  on  the  tract,  or  its  inclo- 
sure,  or  cultivation,  is  indispensable.  "  It  may  be  by  inclosure, 
by  cultivation,  by  the  erection  of  buildings,  or  other  improve- 
ments, or  in  fact  by  any  use  that  clearly  indicates  its  appro- 
priation and  actual  use  by  the  person  claiming  to  hold  it." 
Truesdale  v.  Ford,  37  111.  210. 

The  evidence  shows  that,  in  1856,  after  the  conveyance  to 
Smith  and  Hotchkiss,  they  gave  verbal  permission  to  one 
Granger  to  cut  hay  on  the  land,  which  he  did.  In  1857,  they 
gave  him  a  written  permission  to  use  the  land.  Under  this 
he  controlled  the  land  for  some  three  years,  cutting  hay  off  it, 
and  preventing  others  from  using  it,  etc.,  and  the  whole  eighty 
seems  to  have  been  fenced  in  as  early  as  1860  or  1861;  and  in 
1861  or  1862,  there  were  cow  yards  on  a  portion  of  it,  and 
some  of  it  was  broken.  Blomgren  took  possession  in  1863,  in 
his  own  right,  and,  while  he  owned  it,  used  the  land  for  pas- 
ture, made  hay  on  it,  and  broke  some  of  it.  Appellee's  posses- 
sion followed,  and  continued  until  the  commencement  of  this 
suit. 

Without  referring  to  the  evidence  in  detail,  we  are  of  opin- 
ion it  is  sufficiently  proved  that  the  possession  of  the  property 
has  been  adverse  to  appellant,  continuous,  and  sufficiently  open 
and  notorious  to  inform  the  world  that  it  was  claimed  and 
occupied  by  those  in  whom  the  colorable  title  is  shown  to  have 
been,  ever  since  1856.  We  do  not  consider  it  essential  that  an 
actual  constant  use  of  the  whole  premises  should  have  been 
proved,  but  that  it  was  enough  that  there  was  a  continuous 
exercise  of  acts  indicating  clearly  a  claim  of  ownership  to  the 
property,  such  as,  from  its  nature  and  condition,  it  was  reason- 
ably susceptible  of.  Taking  the  entire  evidence  on  this  point 
into  consideration,  we  do  not  think  it  probable  that  any  one 
residing  in  the  vicinity  of  the  property  could  have  been  in 
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doubt  whether  the  property  was  in  the  actual  possession  of 
some  one  or  not,  or  as  to  who  had  the  possession. 

We  see  no  cause  to  disturb  the  judgment,  and  it  is  there- 
fore affirmed. 

Judgment  affirmed. 


Daniel  W.  Gammon 
v. 
Leonard  Hodges  et  at. 

■  Recohds — destruction  of,  does  not  affect  notice  to  subsequent  purchaser. 
When  a  party  places  his  deed  or  mortgage  upon  record  he  has  complied 
with  the  law,  and,  though  the  records  may  be  destroyed,  the  fact  of  record, 
ing  is  notice  which  is  binding  upon  subsequent  purchasers. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  George  P.  Whitcomb,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellant  in  the  circuit 
court  of  Cook  county,  against  appellees,  to  enjoin  the  sale  of 
certain  lots  in  the  city  of  Chicago,  under  a  trust  deed. 

The  appellees  put  in  an  answer  to  the  bill,  to  which  replica- 
tion was  filed.  A  motion  was  made  to  dissolve  the  injunction. 
On  the  hearing  of  the  motion  affidavits  were  filed  in  support 
of  the  answer,  by  appellees,  and  appellant  filed  affidavits  to 
sustain  his  bill.  The  court  dissolved  the  injunction,  and  ap- 
pellant dismissed  his  bill  and  prayed  and  obtained  an  appeal. 

It  appears,  from  the  evidence  presented  to  the  court  on  the 
motion  to  dissolve  the  injunction,  that  on  the  22d  day  of  No- 
vember, 1870,  appellee  Seeberger  owned  the  lots  in  contro- 
versy, which  he  on  that  day  sold  to  Felix  B.  Higgins  for  $1000 ; 
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that  Higgins  paid  $250  down  and  gave  his  three  promissory 
notes  for  the  balance,  payable  in  nine,  fifteen  and  twenty-four 
months;  that  to  secure  the  payment  of  the  promissory  notes, 
Higgins  executed  and  delivered  to  appellee  a  trust  deed  on  the 
premises,  in  which  Hodges,  appellee,  was  named  as  trustee, 
with  power  of  sale  on  default  of  payment. 

This  trust  deed  was  filed  for  record  in  the  recorder's  office, 
in  Cook  county,  on  the  28th  day  of  November,  1870,  and  duly 
recorded  in  book  640,  on  page  253.  The  record  in  which  the 
trust  deed  was  recorded  was  destroyed  by  fire  October  9, 1871. 

It  further  appears,  that  on  the  25th  day  of  July,  1873,  appel- 
lant purchased  the  premises  of  one  Francis  Crocker,  and  ob- 
tained a  warranty  deed  for  the  same.  This  purchase  seems  to 
have  been  made  on  an  examination  of  the  records,  and  upon 
the  advice  of  counsel  that  the  title  to  the  property  was  valid 
in  Crocker,  and  the  records  of  Cook  county  showed  no  incum- 
brance upon  the  property. 

These  are,  substantially,  the  facts  upon  which  the  court  dis- 
solved the  injunction. 

Several  questions  have  been  presented  and  discussed  by  the 
attorneys,  on  each  side  of  this  case;  but  in  the  view  we  take 
of  the  record  before  us,  it  contains  but  one  meritorious  ques- 
tion, and  that  is  this  :  Is  Seeberger,  after  he  placed  his  deed 
of  trust  upon  record  as  the  law  required,  and  the  record  sub- 
sequently having  been  destroyed  by  fire,  bound  to  re-record  his 
deed  of  trust  or  do  any  other  act  to  notify  subsequent  pur- 
chasers, in  order  to  be  protected  in  his  rights  under  the  deed 
of  trust  % 

When  Seeberger  placed  his  deed  of  trust  upon  record,  he 
did  all  that  the  law  required.  The  record  of  the  instrument 
was  notice  to  the  world  of  the  title  appellee  held  in  the  prop- 
erty under  and  by  virtue  of  the  deed  of  trust;  after  the  record 
was  destroyed  the  law  did  not  require  him  to  record  the  deed  a 
second  time.  If  appellant  saw  proper  to  buy  the  property,  he 
purchased  at  his  peril. 

It  is  true,  a  party  who  owns  real  estate  in  Cook  county, 
may,  if  he  thinks  proper,  in  case  the  record  of  his  title  has  been 


142  United  States  Trust  Co.  v.  Lee.  [Sept.  T. 

Syllabus. 

destroyed,   again  record  his  title  papers;  yet  he  is  under  no 
legal  obligation  to  incur  that  expense. 

It  is  no  doubt  true  that  a  large  number  of  deeds  and  other 
instruments  of  writing,  relating  to  land  in  Cook  county,  which 
were  recorded  previous  to  the  fire,  have  been  lost  or  destroyed, 
and  could  not  be  produced.  To  hold,  therefore,  that  the  owner 
of  property  was  required  to  again  record  the  title  papers  or  be 
liable  at  any  moment  to  lose  the  title,  would  be  establishing  a 
precedent  of  the  most  dangerous  character. 

The  result  of  the  doctrine  contended  for  by  appellant  would 
compel,  in  numerous  instances,  parties  who  owned  real  estate 
in  Cook  county,  to  take  immediate  possession,  or  otherwise 
their  titles  would  be  at  the  mercy  of  subsequent  purchasers. 

The  question  presented  by  this  record  is  not  a  new  one  in 
this  court.  Substantially  the  same  point  arose  in  Shannon 
v.  Hall,  72  111.  354,  and  it  was  there  held,  that  when  a  party 
had  placed  his  deed  or  mortgage  upon  record,  he  had  complied 
with  the  law,  and  even  should  the  record  be  destroyed,  yet  the 
recording  in  the  first  instance  was  notice  which  would  be  bind- 
ing upon  a  subsequent  purchaser.  See,  also,  Alois  v.  Morri- 
son, 63  111.  181.  We  are,  therefore,  of  opinion  that  the  decree 
of  the  circuit  Court  was  correct,  and  it  will  be  affirmed. 

Decree  affirmed. 


United  States  Trust  Co.  of  New  York 

v. 

Anna  D.  Lee. 

1.  Corporations— power  of  foreign,  to  hold  real  estate.  A  foreign  cor- 
poration  can  not  purchase  and  hold  real  estate  in  this  State  beyond  what  is 
necessary  for  the  transaction  of  its  business  or  the  collection  of  its  debts, 
either  for  its  own  benefit  or  in  trust  for  others. 

2.  A  corporation  created  by  the  laws  of  New  York,  with  power  to  act  as 
trustee  in  carrying  out  the  provisions  of  a  will  devising  real  estate,  was,  by 
the  courts  of  that  State,  appointed  such  trustee,  under  which  the  corpora- 
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tion  took  the  charge  and  management  of  all  the  real  estate  devised,  includ- 
ing real  estate  in  Illinois:  Held,  on  a  bill  filed  in  Illinois  by  such  corpora* 
.  tion  to  be  appointed  trustee  to  carry  out  the  provisions  of  the  will,  that  it 
could  not  hold  real  estate  in  trust  in  this  State,  and  that  the  bill  was  prop- 
erly dismissed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
"W.  "W".  Farwell,  Judge,  presiding. 

Mr.  Obadiah  Jackson,  for  the  appellant. 

Mr.  W.  G.  Randall,  for  the  appellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court: 

It  appears,  from  the  record,  that  David  Lee,  a  citizen  of 
New  York,  died,  having  executed  his  will,  vesting  authority 
in  certain  trustees  named  in  the  will,  to  whom  he  devised  his 
property,  real  and  personal,  to  pay  the  income  from  the  same 
to  his  children,  during  their  lives,  and  to  divide  the  principal 
at  their  deaths  amongst  such  persons  as  the  children  should, 
by  will,  respectively,  designate,  and  should  they  die  intestate, 
then  to  the  legal  heirs  of  such  children. 

In  March,  18T0,  Mr.  Fales,  the  surviving  trustee,  resigned 
his  position  as  such,  whereupon  the  Supreme  Court  of  New 
York,  after  accepting  his  resignation,  appointed  complainant 
a  trustee  in  his  stead.  The  widow  and  children  of  Lee  not 
only  assented  to  the  appointment,  but  requested  that  it  should 
be  made.  By  the  statute  of  New  York  such  a  corporation  may 
be  appointed  such  a  trustee. 

Mr.  Lee,  at  the  time  of  his  death,  owned  a  large  amount  of 
property  in  New  York,  also  large  and  valuable  real  estate  in 
the  vicinity  of  Chicago,  in  this  State.  This  real  estate  is  va- 
cant and  unproductive.  Complainant  has  had  the  charge  and 
management  of  the  estate  since  1870;  has  paid  taxes  on  the 
same,  and  being  desirous  of  selling  a  portion  of  this  property, 
complainant  applied  to  be  appointed  trustee  by  the  circuit 
court  of  Cook  county,  but  that  court,  upon  the  ground  that 
complainant  was  a  foreign  corporation,  having  been  created  by 
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the  legislature  of  E"ew  York,  and  unable  to  hold  lands  in  this 
State,  refused  to  make  the  appointment,  and  dismissed  the  bill. 
From  that  decree  this  appeal  is  prosecuted,  and  errors  are  as- 
signed, and  the  case  is  submitted,  by  stipulation  of  counsel,  on 
appellant's  abstracts  and  briefs. 

The  question,  whether  foreign  corporations  may  purchase 
and  hold  real  estate  in  this  State  beyond  what  is  necessary 
for  the  transaction  of  their  business  or  in  collection  of  their 
debts,  was  presented  to  this  court  in  the  case  of  Carroll  v. 
East  St.  Louis,  67  111.  568.  It  was  held  in  that  case,  that 
such  a  power  did  not  exist,  it  being  contrary  to  a  sound  public 
policy.  A  petition  for  a  rehearing  was  presented,  and  after 
mature  consideration  it  was  denied.  The  question  was  again 
presented  in  the  case  of  Starkweather  et  al.  v.  The  American 
Bible  Society,  72  111.  50,  which  involved  the  devise  of  real 
estate  lying  in  this  State.  The  same  rule  was  announced  as 
in  GarrolVs  case.  In  that,  as  in  the  former  case,  a  petition  for 
a  rehearing  was  presented,  but,  on  mature  consideration,  was 
denied.  Nor  are  we  now  disposed  to  change  the  rule  announced 
in  those  cases,  but  must  regard  the  rule  as  settled  in  this  court, 
and  must  leave  it  to  the  General  Assembly  to  make  any  change 
they  may  deem  for  the  best  interests  of  our  community,  when 
it  shall  be  demanded. 

But,  it  is  urged  that  this  case  is  clearly  distinguishable  from 
the  cases  we  have  named,  inasmuch  as  the  complainant  would, 
whilst  taking  the  fee  to  the  premises,  only  hold  it  in  trust  for 
the  purposes  of  the  will  and  for  the  use  of  the  children  of  Lee. 
Conceding  this  to  be  true,  in  what  does  it  differ  from  the  other 
cases?  The  law  is  well  settled  that  a  corporation  and  the  offi- 
cers who  govern  and  control  it  and  its  operations,  are  only 
trustees  for  the  benefit  of  the  stockholders,  creditors  and  others 
having  an  interest  in  its  affairs.  Such  bodies  are  largely  under 
the  control  of  courts  of  equity,  on  the  principle  that  they  are 
trustees;  and  if  appellant  should  be  appointed  a  trustee  for 
this  property,  the  trust  would  devolve  upon  them,  as  does  the 
holding  of  their  corporate  property — the  one  they  would  hold 
for  the  use  of  the  heirs,  the  other  for  the  use  of  the  stockholders. 
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Po  difference  in  principle  is  perceived  in  the  two  classes  of 
cases. 

To  permit  such  bodies  to  hold  lands  in  trust  by  deed  of  con- 
veyance or  by  devise,  would  be  to  accomplish  the  same,  and 
precisely  the  same  thing  as  to  permit  the  corporation  to  receive 
the  property  without  declaring  the  trust  in  the  deed  or  will. 
In  this  latter  mode,  the  law  creates  and  implies  a  trust  that  it 
is  held  for  the  use  of  the  shareholders,  and  requires  them  to 
account  to  the  shareholders  for  all  profits  arising  from  the 
property  of  the  corporation;  and  a  deed  or  will  that  declares 
the  trust  only,  does  what  the  law  does  with  corporations  with- 
out the  declaration.  It  is  obvious  to  all  minds,  that  if  an  indi- 
vidual were  to  convey  land  to  a  corporation,  to  hold  for  the  use 
of  the  shareholders  of  the  body,  he  would  thereby  do  no 
more  than  if  he  conveyed  it  without  declaring  any  trust,  unless, 
in  the  former  case,  the  company  would  be  powerless  to  sell 
and  be  compelled  to  hold  in  perpetuity,  even  beyond  the  power 
of  the  law  to  break  in  on  the  trust  and  to  divest  the  title,  whilst 
in  the  latter  case  the  corporation  would  have  power  to  sell. 

If  such  trusts  were  allowed  to  be  created,  then  perpetuities 
would  be  established  beyond  all  control.  If  permitted,  a  per- 
son desiring  to  create  a  perpetuity  in  favor  of  his  posterity, 
would  only  have  to  convey  land  to  a  corporation  having  a  per- 
petual charter,  declare  the  trusts,  and  induce  the  corporate 
body  to  accept  the  trust.  The  body  would  then  be  under  the 
control  of  equity,  which  would  require  the  trust  to  be  executed 
and  the  profits  of  the  estate  applied  according  to  the  terms  of 
the  deed.  And  if  the  General  Assembly  were  to  require  the 
sale  of  the  property  thus  vested,  the  court  would  be  met  with 
the  objection  that  the  General  Assembly  is  powerless  to  affect 
vested  rights.  Nor  is  it  any  answer  to  say  that  our  statutes 
require  real  estate,  beyond  such  as  is  necessary  for  the  trans- 
action of  their  business,  to  be  sold  at  stated  periods,  as  the 
General  Assembly  could  not  have  contemplated  such  bodies 
would  hold  property  in  trust  for  individuals,  and  a  case  like 
the  present  was  not  intended  to  be  embraced  in  its  provisions. 
But  if  it  should  be  conceded  that,  if  this  corporation  should  be 
10— 73d  III. 
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appointed  a  trustee,  as  desired,  and  that  it  would  be  compelled 
to  sell  the  property,  as  required  by  our  statute,  the  will  of  the 
testator  might,  for  aught  we  know,  be  entirely  frustrated,  the 
trust  defeated,  and  the  fund  perverted. 

Again,  our  statute  has  not  authorized  such  bodies  to  exercise 
and  perform  such  trusts,  and  the  facf  that  it  is  expressly  au- 
thorized by  the  New  York  statute  is  a  strong  implication  that 
it  was  there  considered  that  there  wras  no  such  common  law 
right,  and  that  to  be  exercised  it  must  be  conferred  by  statu- 
tory enactment.  It  is  said  by  Angell,  in  his  work  on  Corpora- 
tions, p.  100,  that  it  is  laid  down  by  eminent  writers  that  a 
corporation  can  not  be  seized  of  lands  to  the  use  of  another, 
and  that  it  is  incapable  of  any  use  or  trust.  To  sustain  this 
position,  he  refers  to  Bacon  on  Uses,  57;  Gilbert  on  Uses,  by 
Sugden,  7  a;  Kyd  on  Corporations,  72;  Plowd.  102;  1  Cruise's 
Dig.  tit.  11,  Uses,  chap.  2,  sec.  15. 

Hill,  in  his  work  on  Trusts,  48,  says:  "  In  consequence  of 
the  statutes  of  mortmain,  unless  a  corporate  body  possess  a 
license  from  the  crown,  it  can  not  now  acquire  or  hold  fresh 
real  estate,  either  beneficially  or  as  a  trustee  for  the  benefit  of 
others.  Thus,  in  a  devise  of  lands  to  a  body  corporate,  the  trust 
is  void  at  law,  and  the  legal  estate  descends  to  the  heir  at  law; 
but  the  trust,  if  sufficiently  created,  will,  in  such  a  case,  fasten 
itself  upon  the  estate,  and  the  heir  will  be  decreed  to  be  a  trus- 
tee to  the  use  of  the  will."  And  he  refers  to  Powley\.  Clock- 
makers''  Com.  1  Bro.  C.  C.  81,  in  support  of  the  proposition. 

There  are,  however,  authorities  which  hold  that  a  corporate 
body  may  hold  lands  in  trust  for  other  persons,  and  for  pur- 
poses unconnected  with  the  business  or  affairs  of  the  company. 
But  these  authorities  are  not  agreed  as  to  the  manner  in  which, 
the  property  is  held,  some  holding  that  the  title  vests  in  the 
individual  members  of  the  corporation,  to  be  held  for  the  pur- 
poses of  the  trust,  whilst  others  hold  the  title  vests  in  the  body 
and  not  the  individuals;  but,  whether  such  bodies  may  so  act 
independent  of  power  conferred  upon  them  for  the  purpose, 
may  be  in  doubt,  but  we  incline  to  the  belief  that  sound  public 
policy  should  withhold  the  power.     There  is  no  inconvenience 
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in  requiring  snch  trust  and  confidence  to  be  limited  to  natural 
persons,  who  are  not  only  controlled  by  an  enlightened  con- 
science, but  are  amenable  to  the  law  to  a  greater  extent  than 
are  such  bodies.  The  natural  person  may  be  attached  for  a 
contempt  in  refusing,  under  a  decree  of  court,  to  execute  the 
trust,  whilst  the  corporate  entity  could  not  be  thus  coerced  to 
execute  the  decree,  but  those  exercising  the  franchises  might 
be,  if  within  the  jurisdiction  of  the  court;  but  when  the  corpo- 
ration is  not  within  our  State,  a  court  of  equity  can  not  even 
exercise  that  control  over  it  or  its  directors. 

But,  whatever  may  have  been  the  common  law  as  to  domes- 
tic corporations,  we  should  regard  a  foreign  corporation  as 
liable  to  be  placed  in  the  position  of  an  alien.  All  the 
authorities  agree  that  an  alien  can  not  be  a  trustee,  and  the 
reported  cases  agree  that  a  State  may,  at  pleasure,  prohibit 
foreign  corporations  from  transacting  business  within  its  lim- 
its— that  it  is  only  by  permission,  express  or  implied,  that 
snch  bodies  or  their  acts  in  the  State  are  recognized  as  legal 
or  valid.  Then,  even  if  there  was  legal  power  to  appoint  such 
a  body  to  such  a  position,  why  make  the  appointment,  when 
the  General  Assembly  may,  at  any  time,  legally  prohibit  ap- 
pellant from  transacting  any  business  in  the  State?  There  is 
no  statute  requiring  the  courts  to  make  such  an  appointment. 
This  would,  of  itself,  be  sufficient  ground  to  warrant  the  chan- 
cellor in  refusing  to  make  the  appointment,  even  if  not  re- 
strained by  the  law. 

We  are  unable,  after  a  careful  consideration  of  all  the  ques- 
tions presented  by  this  record,  on  principle,  to  distinguish  it 
from  the  former  decisions  of  this  court.  It  is  apparent  that  to 
permit  such  bodies  to  hold  lands  in  unlimited  amounts,  and 
for  indefinite  periods  of  time,  would  be  attended  with  all 
the  inconveniences,  if  not  greater,  than  to  permit  them  to  hold 
in  their  own  right,  and  it  would,  we  think,  operate  as  a  viola- 
tion of  our  statute,  which  has  limited  the  amount  and  time 
such  bodies  may  hold  lands,  as  well  as  the  purposes  for  which 
it  may  be  acquired.  It  is  true,  in  this  case  it  would  not  create 
a  perpetuity,  but  we  are  at  a  loss  to  see  that  we  could,  on 
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principle,  distinguish  it  from  a  lease  for  a  thousand  years  or 
other  long  time,  practically  amounting  to  a  perpetuity.  The 
only  difference  seems  to  be  the  duration  of  the  estate,  both, 
practically,  withdrawing  such  property  from  general  use  and 
power  to  alienate  it. 

The  fifth  section  of  the  general  incorporation  act,  laws 
1871-2,  p.  298,  authorizes  corporations  in  this  State  to  own, 
possess  and  enjoy  so  much  real  and  personal  estate  as  shall  be 
necessary  for  the  transaction  of  their  business,  and  may  sell 
and  dispose  of  the  same  when  not  required  for  the  use  of  the 
corporation.  That  section  further  provides,  that  all  real  estate 
acquired  in  satisfaction  of  any  liability  or  indebtedness,  unless 
it  may  be  necessary  and  suitable  for  the  business  of  such  cor- 
poration, shall  be  offered  at  public  auction,  at  least  once  every 
year,  at  the  door  of  the  court  house  of  the  county  wherein  the 
same  may  be  situated,  or  on  the  premises  so  to  be  sold,  after 
giving  notice,  etc.,  and  the  sale  shall  be  made  whenever  the 
price  offered  shall  be  not  less  than  the  claim  of  such  corpora- 
tion, including  interest,  costs  and  other  expenses.  And  the 
section  contains  a  proviso,  that  in  case  the  corporation  shall 
not  sell  the  lands  within  five  years  at  public  or  private  sale,  it 
shall  be  the  duty  of  the  State's  attorney  to  proceed,  by  infor- 
•  mation  in  the  circuit  court,  against  the  corporation,  and  the 
court  is  given  jurisdiction  to  order  the  sale  of  such  lands,  and 
when  thus  sold  the  proceeds,  after  deducting  the  costs,  etc.,  are 
required  to  be  paid  to  the  corporation. 

The  twenty-sixth  section  of  the  same  act  provides:  "  And 
no  foreign  or  domestic  corporation,  established  or  maintained 
in  any  way  for  the  pecuniary  profit  of  its  stockholders  or  mem- 
bers, shall  purchase  or  hold  real  estate  in  this  State,  except  as 
provided  for  in  this  act." 

From  these  provisions  it  is  manifest  that  the  legislature  in- 
tended to  absolutely  prohibit  such  bodies  from  acquiring  or 
holding  real  estate,  except  so  far  as  might  be  necessary  for  the 
transaction  of  their  business,  or  such  as  might  be  purchased 
in  satisfaction  of  claims  and  indebtedness  in  favor  of  the  cor- 
poration.   The  enactment  operates  as  a  prohibition,  and  applies 
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as  well  to  domestic  as  to  foreign  corporations.  It  can  not  be 
pretended  that  this  real  estate  is  necessary  for  the  business  of 
the  company,  or  that  it  is  being  acquired  in  satisfaction  of  any 
indebtedness  or  other  claim  due  the  corporation,  and  the  pro- 
hibition of  the  statute  is  against  holding  as  well  as  purchasing 
otherwise  than  as  authorized  by  that  act. 

Now,  this  is  a  foreign  corporation,  proposing  to  transact 
business  in  this  State,  and  asks  the  court  to  invest  it  with  title 
to  a  large  quantify  of  real  estate,  not  that  it  may  hold  the  same 
for  any  of  the  purposes  named  in  the  fifth  section  of  the  act, 
but  for  another  and  different  purpose,  and  one  that  is  prohib- 
ited by  the  twenty-sixth  section. 

To  grant  the  prayer  of  the  bill,  we  think,  would  be  in  direct 
conflict  with  the  statute,  and  being  so,  the  court  below  did 
right  in  dismissing  the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  McAllister  and  Mr.  Justice  Sheldon  dissent- 
ing, on  the  ground  that  the  principles  of  the  former  decisions 
of  this  court,  referred  to  in  the  opinion  of  the  majority  of  the 
court,  do  not  apply  to  the  circumstances  of  this  case,  and  the 
statute  of  1871-2  can  have  no  operative  effect,  this  case  falling 
within  none  of  its  provisions. 


John  W.  Hedenberg 
v. 

Kit'ek  K.  Jones. 

1.  Specific  performance  —  not  decreed  where  there  is  great  laches. 
Where  a  party  is  guilty  of  great  laches  in  the  performance,  or  offer  to  per- 
form, his  part  of  a  contract,  without  any  excuse  therefor,  he  is  not  in  a 
position  to  invoke  the  aid  of  a  court  of  equity  to  compel  a  specific  perform- 
ance by  the  other  party. 

2.  Where  the  vendor  of  land, by  a  contract,  under  which  the  payment  of 
the  purchase  money  and  the  delivery  of  the  deed  were  to  be  concurrent, 
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tendered  a  deed  to  the  vendee,  at  the  proper  time,  a"hd  demanded  payment, 
which  was  refused,  and  no  offer  of  payment  was  ever  made  until  four 
years  afterwards,  it  was  held,  that  there  was  such  laches  as  to  prevent  a  court 
of  equity  from  decreeing  a  specific  performance  of  the  contract  in  favor  of 
the  vendee  or  his  assignee. 

3.  Same — in  favor  of  assignees.  The  vendor  in  a  contract  for  the  sale 
of  land  is  not  required  to  hunt  up  the  assignees  of  his  vendee  to  tender  a 
deed.  It  is  sufficient  if  he  tenders  it  to  the  vendee ;  and  if  the  contract  is 
assigned,  it  is  the  duty  of  the  assignees  to  make  demand  of  the  vendor  for 
a  conveyance  within  a  reasonable  time,  and  if  they  fail  to  do  so,  they  will 
not  be  entitled  to  the  aid  of  a  court  of  equity  to  enforce  a  specific  perform- 
ance. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  "Williams,  Judge,  presiding. 

Mr.  Morton  Culver,  and  Mr.  ¥m.  H.  Kino,  for  the  appel- 
lant. 

Messrs.  Bonfield,  Swezey  &  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Cook 
county,  dismissing  a  bill  filed  therein,  by  John  W.  Hedenberg, 
against  Kiler  K.  Jones,  to  enforce  the  specific  performance  of 
a  contract  for  the  conveyance  of  a  certain  tract  of  land,  of 
which  complainant  alleged  he  was  assignee. 

It  appears  the  contract  to  sell  and  convey  was  made  on  the 
26th  of  February,  1869,  by  defendant,  Jones,  with  H.  A.  Jack- 
son and  W.  H.  Williams,  and  by  them  assigned,  some  time  in 
the  spring  following,  to  True  "Woodbury,  and  on  the  14th  of 
May,  1869,  Woodbury  assigned  the  same  to  Charles  H.  Adams. 

Complainant  claimed  through  an  assignment  made  to  him 
by  Adams,  on  April  12,  1873.  The  bill  was  filed  May  23, 
1873.  It  was  agreed  the  original  contract  and  the  record 
thereof  were  destroyed  by  the  fire  of  October  9,  1871.  The 
contract  was  admitted  to  be,  in  substance,  truly  stated  in  com- 
plainant's bill. 

An  answer  was  put  in  by  defendant,  denying  some  of  the 
material  allegations  of  the  bill,  and  setting  up  in  bar  of  the 
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relief  sought  an  abandonment  of  the  contract,  and  a  forfeiture 
thereof  by  default  in  payments,  and  inexcusable  laches.  A 
replication  was  filed,  and  the  cause  heard  on  bill,  answer,  repli- 
cation and  proofs,  which  resulted  in  a  decree  denying  the  relief 
sought  and  dismissing  the  bill  at  complainant's  costs. 

The  main  question  is,  was  there  such  laches  as  to  justify  the 
decree.  Of  this,  we  have  no  doubt.  The  contract  was  made 
in  February,  1869,  the  purchasers  then  being  unable  to  per- 
form the  contract.  It  was  evidently  a  chancing  bargain,  to  be 
performed  if  money  could  be  made  out  of  it;  if  not,  to  aban- 
don it.  Eo  effort  was  made  by  the  first  purchasers,  or  by  any 
of  the  assignees,  to  perform  the  contract,  and  it  is  clearly 
shown  no  one  of  them  was  able  to  perform  the  contract.  Pay- 
ing twelve  thousand  dollars  and  delivery  of  the  deed  were  con- 
current acts,  and  when  a  deed  was  tendered  to  the  original 
contracting  parties,  there  was  a  refusal  to  comply.  It  would 
appear  it  was  not  expected  by  these  assignees  that  they  would 
perform  the  contract,  for  they  had  not  the  ability.  After  the 
tender  of  the  deed,  and  refusal  to  pay  the  instalment  due,  the 
defendant  had  a  right  to  consider  the  contract  as  abandoned, 
and  all  parties  seem,  in  the  future,  to  have  so  understood  it. 
After  the  expenditure  of  money  by  defendant  on  the  property, 
selling  portions  of  it  to  others,  during  the  four  years  inter- 
vening the  tender  of  a  deed  and  the  refusal  to  pay,  and  a  large 
advance  in  value,  complainant  takes  an  assignment  of  the  con- 
tract for  one  dollar  paid,  and,  as  it  would  seem,  for  the  very 
purpose  of  a  suit. 

It  was  not  the  duty  of  the  vendor  to  hunt  up  the  various 
assignees  of  the  contract;  it  was  their  duty  to  make  a  tender 
of  the  money  and  demand  a  deed.  The  whole  affair  was  a 
speculation  by  parties  who  had  no  means  of  paying  the  price, 
and  who  did  not  expect  to  fulfill  the  contract,  but  to  sell  out 
at  an  advance,  if  possible. 

This  is  not  a  case  for  specific  performance.  In  the  exercise  of 
a  sound  legal  discretion,  a  court  of  equity  could  not  so  decree. 
No  eagerness  or  willingness  to  perform  had  been  manifested, 
until  some  public  improvements  in  the  neighborhood  of  this 
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land  had  inflated  its  value  quite  three  hundred  per  cent. 
Adams,  the  last  assignee,  through  whom  complainant  claims, 
slumbered  more  than  four  years,  and  then,  in  1873,  for  a  nom- 
inal consideration,  assigned  the  contract  to  complainant. 
During  this  time,  the  position  of  the  vendor,  Jones,  had  greatly 
changed,  by  reason  of  expenditures  upon  the  property  and  by 
sales  of  portions  of  it,  all  which  he  was  justified  in  doing,  by 
reason  of  the  non-compliance  by  the  vendee  with  the  terms  of 
the  contract,  and  by  the  successive  assignees,  they  all  and  each 
having  had  abundant  opportunity  to  comply. 

This  court  has  never  favored  bills  for  specific  performance 
under  such  circumstances  as  are  developed  in  this  record,  and 
without  even  the  appearance  of  an  excuse  for  the  delay.  It 
would  be  inequitable  and  unjust  so  to  decree.  The  continued 
laches  of  these  parties  is  equivalent  to  an  abandonment  of  the 
contract,  and  it  will  be  so  regarded.  Hough  v.  Coughlan,  41 
111.  130,  and  numerous  other  cases  to  the  same  effect  decided 
by  this  court. 

There  is  not  the  semblance  of  equity  in  this  bill.  Com- 
plainant's assignors  have  always  been  in  default,  and  no  one 
ever  had  an  intention  to  perform  the  contract  until  the  value 
of  the  land  had  so  largely  increased. 

The  decree  of  the  court  below  dismissing  the  bill  was  right, 
and  it  must  be  affirmed. 

Decree  affirmed. 


Frederick  A.  Bragg 

v. 
The  City  of  Chicago. 

1.  Arrest  of  judqment — motion  on  default.  A  motion  in  arrest  of  judg- 
ment on  default  comes  before  the  court  exactly  as  if  it  were  on  demurrer. 
The  default  admits  nothing  but  what  is  properly  alleged. 

2.  Pleading — when  an  averment  that  land  belonged  to  and  was  in  possession 
of  plaintiff,  sufficient  averment  of  title.  In  an  action  of  debt,  upon  an  ap- 
praisement made  by  commissioners  appointed  to  determine  and  appraise 
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to  the  owners  the  value  of  real  estate  taken  for  a  public  street,  an  averment 
in  the  declaration  that  there  was  appraised  and  allowed  to  the  plaintiff  a 
certain  sum,  "  as  damages  for  the  taking  and  appropriating  of  land  belong, 
ing  to  and  in  possession  of  the  plaintiff,"  is  a  sufficient  averment  of  title  to 
the  real  estate  to  support  a  judgment  by  default. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Lambert   Tree,  Judge,  presiding. 

Mr.  Edward  S.  Bragg,  for  the  plaintiff  in  error. 

Mr.  T.  Lyle  Dickey,  and  Mr.  I.  IS".  Stiles,  for  the  defend- 
ant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  court  sustained  the  motion  entered  by  defendant  in 
arrest  of  judgment,  rendered  on  default,  and  after  the  writ  of 
inquiry  was  executed.     That  decision  is  assigned  for  error. 

The  declaration  is  in  debt,  and  is  upon  an  award  or  an  ap- 
praisement made  by  commissioners,  appointed  by  the  city  of 
Chicago,  to  determine  and  appraise  to  the  owners,  of  whom 
plaintiff  in  error  was  one,  the  value  of  real  estate  taken  for  the 
extension  of  a  street  in  the  city,  and  the  injury  sustained  by 
them,  after  deducting  therefrom  any  benefit  which  would  accrue 
to  such  owners,  respectively,  for  such  improvement. 

The  objection  urged  to  the  declaration  on  the  motion  in 
arrest,  is,  that  it  is  not  alleged  the  plaintiff  then  had  or  ever 
had  a  title  in  fee,  or  for  life,  or  for  years,  in  the  real  estate 
sought  to  be  condem  ned. 

The  declaration  contained  a  number  of  averments  as  to  the 
interest  of  plaintiff  in  the  lands  taken,  among  others  "  that 
there  was  appraised,  allowed  and  awarded  to  him  in  said  assess- 
ment, an  award  of  damages,  so  made  as  aforesaid,  in  writing, 
the  sum  of  $3000,  as  damages  for  the  taking  and  appro- 
priating of  land  belonging  to  and  in  possession  of  this 
plaintiff;"  and  "  that  the  defendant  took  and  appropriated 
the  said  real  estate,  so  described  as  belonging  to  the  plaintiff, 
for  a  public  street,  *  *  *  under  the  proceedings  of  con- 
demnation aforesaid,  without  making  any  compensation  there- 
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for,  and  have  ever  since,  and  still  do,  occupy  and  use  the  same." 
In  the  introductory  part  of  the  declaration,  which  contains  a 
succinct  statement  of  jurisdictional  facts,  it  is  averred  all  the 
real  estate  in  the  line  of  the  proposed  improvement,  and  par- 
ticularly "  the  real  estate  of  the  plaintiff  hereinafter  specifically 
described,"  was  situated  in  the  corporate  limits  of  the  city  of 
Chicago. 

It  is  contended  these  constitute  no  averment  of  title  in  the 
plaintiff;  that  it  can  not  be  known  from  them  what  title,  if 
any,  he  had  in  the  property,  and,  at  most,  they  constitute  a 
defective  statement  of  title,  which  can  only  be  helped  out  by 
verdict  upon  trial  of  an  issue,  on  the  theory  the  court  re- 
quires every  material  allegation,  however  defectively  stated,  to 
be  proven  by  competent  evidence. 

In  this  case  the  judgment  was  by  default,  and  of  course  no 
evidence  was  required  upon  the  averment,  the  lands  "  belonged 
to  "  and  were  "  in  the  possession  of  the  plaintiff." 

It  may  be  conceded  the  rule  contended  for  is  stated  correctly 
in  Collins  v.  Gihbs,  2  Bur.  899,  that  a  motion  in  arrest  of  judg- 
ment by  default  comes  before  the  court  exactly  as  if  it  had 
been  on  demurrer.  Trying  this  case  by  the  strictest  rules,  as 
stated  by  this  court  in  Cronan  v.  Frizell,  49  111.  321,  that 
"  the  default  admits  nothing  but  what  is  properly  alleged,"  are 
the  averments  of  ownership  in  the  plaintiff,  as  set  forth  in  the 
declaration,  sufficient  to  support  the  judgment  ?  We  think 
they  are.  The  distinct  averment  is  made,  "  the  lands  belong 
to  "  and  were  "  in  the  possession  of  plaintiff."  This  is  equiv- 
alent to  a  positive  averment  that  he  was  the  owner  of  the  real 
estate  appropriated  by  the  city  for  the  use  of  a  street.  The 
word  "belong"  itself  implies  ownership,  and  one  definition  of 
its  meaning,  as  given  by  lexicographers,  is,  "  to  be  the  prop- 
erty of."  "  The  lands  "  are  said  to  "  belong  to  "  the  plain- 
tiff. 

This  language  conveys  as  distinct  an  idea  of  ownership  as 
any  words  that  could  be  employed.  It  is  true,  it  does  not  de- 
fine whether  that  ownership  was  in  fee  simple,  for  life,  or  for 
years.     This  is  no  valid  objection.     The  declaration  contains 
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the  positive  averment  of  ownership  in  the  lands  appropriated 
for  public  purposes,  and  it  expressly  averred,  that  for  this 
property  of  the  plaintiff,  by  whatever  title  he  held  it,  the  com- 
missioners awarded  him  the  sum  of  $3000.  After  the  making 
of  the  award,  it  is  averred,  the  city  entered  upon  the  property 
and  appropriated  it  to  public  purposes.  During  all  the  pro- 
ceedings had  in  making  the  assessment,  the  corporate  authori- 
ties treated  the  plaintiff  as  the  owner  of  the  property.  It  is 
averred  the  lands  taken  belonged  to  him,  and  the  default 
admits  it.  This  is  tantamount  to  a  solemn  admission  on  the 
record,  the  city  has  appropriated  to  public  uses  property  of  the 
plaintiff,  and  there  is  no  reason  why  it  should  not  pay  the  ap- 
praised value.  The  declaration  states  a  cause  of  action.  What 
defenses  might  have  been  interposed  to  defeat  a  recovery  it  is 
not  necessary  for  us  to  consider.  The  default  admits  owner- 
ship of  the  lands  appropriated,  and  the  award  made  for  the 
plaintiff's  damages.  These  facts,  when  admitted,  are  sufficient 
to  sustain  the  judgment. 

The  judgment  sustaining  the  motion  in  arrest  of  judgment 
will  be  reversed,  and  the  cause  remanded,  with  directions  to 
enter  final  judgment  for  the  plaintiff. 

Judgment  reversed. 

Mr.  Justice  McAllister:  I  dissent  in  toto  from  the  opin- 
ion of  the  majority  of  the  court.  There  is  no  statement  in  the 
allegations  of  the  declaration,  that  plaintiff  had  any  estate  in 
the  lands,  and  the  words  relied  upon  in  the  opinion  of  the 
majority  occur  only  in  that  part  of  the  declaration  averring 
the  breach.  In  my  opinion,  this  is  the  loosest  specimen  of 
pleading  ever  sustained  by  a  court  of  last  resort.  Under  the 
charter  the  legal  effect  of  the  award  is,  to  give  the  amount  to 
the  person  whose  estate  or  interest  in  the  land  entitled  him  to 
it.  The  award  is  not  even  prima  facie  evidence  that  Bragg 
was  so  interested.  He  should,  therefore,  have  set  forth  his 
estate  in  the  declaration,  in  such  manner  as  to  show  that  the 
city  could  safely  pay  it  to  him.  m 
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Jonas  P.  Magnusson 


Swan  P.  Johnson  et  al, 

1.  Deed — whether  a  mortgage.  Where  a  sale  is,  in  form,  absolute,  in 
order  to  change  its  character  to  that  of  a  mortgage,  the  evidence  must  clearly 
show  that  it  was  so  intended. 

2.  Where  land  is  sold  under  a  deed  of  trust,  and  the  title  vested  in  the 
purchaser,  and  a  third  party,  at  the  request  of  the  original  owner,  buys 
from  the  purchaser,  giving  his  note  for  the  purchase  money,  and  takes  a 
contract,  in  writing,  for  the  conveyance  of  the  land  to  him  upon  payment 
of  his  note,  and  then  agrees,  verbally,  with  the  original  owner,  that,  if  he 
will  pay  the  note  when  due,  he  may  have  the  land,  and  the  original  owner 
makes  no  promise  to  pay,  and  does  not  in  fact  pay,  and  the  deed  is  executed 
to  the  purchaser,  his  title  is  absolute,  and  is  not  held  as  a  security  for  the 
payment  of  the  money  paid  by  him. 

3.  Statute  of  Frauds.  In  such  case,  the  original  owner  has  but  a 
privilege  given  to  purchase  the  land  by  the  payment  of  the  note  when  due, 
and,  being  a  verbal  contract,  was  void  under  the  Statute  of  Frauds. 

4.  Same — in  what  case  availing.  Where  one,  claiming  to  own  land,  con- 
veys an  interest  therein  to  another,  and  becomes  liable  to  him  for  the  good- 
ness  of  the  title,  and,  upon  a  bill  filed  against  both  assailing  the  title,  the 
grantor  sets  up  the  Statute  of  Frauds,  and  the  grantee  does  not,  and,  pend- 
ing the  suit,  the  grantee  reconvevs  to  the  grantor,  the  latter  can  have  the 
benefit  of  the  statute  as  to  the  interest  acquired  by  such  reconveyance,  as 
well  as  to  the  interest  he  had  before. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  to  redeem,  the  case  made  by  it  being,  in  sub- 
stance, as  follows:  That  appellant,  Magnusson,  being  the 
owner  of  172  acres  of  land  in  Henry  county,  subject  to  a  trust 
deed  for  $3000  before  made  by  him  to  one  Price,  as  trustee, 
executed  to  one  Williams,  as  trustee  for  Warren  M.  Baker,  a 
trust  deed  on  the  same  land  to  secure  the  payment  of  $66±\ 
that  Baker  assigned  the  same  to  one  Martin  W.  Gay ;  that, 
for  default  of  payment  of  the  $664:,  the  land  was  sold  under 
the  trust  deed  to  Williams,  and  purchased  by  Gay;  that  appel- 
lant did  not  know  of  the  sale  until  informed  by  Baker;  that 
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he  then  saw  Gay,  who  promised  to  let  him  have  the  land  back 
upon  payment  of  $1250,  that  sum  being  made  up  of  the 
amount  due  under  the  trust  deed  to  Williams,  and  costs,  a 
year's  interest  on  the  prior  trust  deed  of  $3000  which  was 
resting  upon  the  land,  and  something  additional;  that  appel- 
lant, being  unable  to  make  the  payment,  applied  to  appellee 
Johnson  and  one  Charlson  to  advance  the  money  for  appellant, 
which  they  agreed  to  do;  and  that  it  was  agreed  that  Johnson 
and  Charlson  should  take  a  deed  from  Gay  of  the  land,  for 
appellant's  benefit,  and  reconvey  to  appellant  upon  repayment 
by  him  of  the  amount  paid  Gay,  with  interest;  that  Johnson 
and  Charlson  paid  the  money  for  appellant  to  Gay,  each  paying 
one-half,  and  Gay  conveyed  the  land  to  Johnson  and  Charlson; 
that  Johnson  afterward  executed  to  appellee  Abraham  son  a 
deed  of  the  one  undivided  half  of  the  land,  with  notice  to  the 
latter  of  appellant's  rights;  that  Abrahamson  and  Charlson 
subsequently  divided  the  land,  Abrahamson  taking  the  west 
and  Charlson  the  east  half;  that  there  was  no  difficulty  between 
appellant  and  Charlson  in  regard  to  the  east  half. 

The  bill  prayed  for  an  account  of  the  rents  and  profits  de- 
rived by  Johnson  and  Abrahamson  from  the  land,  and  that  upon 
payment  of  what,  if  anything,  might  be  due  to  Johnson  for  the 
money  paid  to  Gay,  Abrahamson  should  reconvey  to  appellant. 

Johnson  answered,  denying  the  principal  allegations  in  the 
bill,  setting  up  that  he  and  Charlson  purchased  from  Gay,  also 
the  Statute  of  Frauds,  and  denying  notice  to  Abrahamson. 
The  latter  answered  substantially  as  Johnson  did,  but  not  set- 
ting up  the  Statute  of  Frauds. 

Appellant,  before  the  hearing,  by  leave  of  the  court,  amended 
his  bill,  stating  that,  since  the  taking  of  the  depositions,  Abra- 
hamson had  reconveyed  the  west  half  of  the  land  to  Johnson, 
and  that  Abrahamson  had  then  no  interest  in  the  land. 

Upon  hearing  on  pleadings  and  proofs,  the  court  below  dis- 
missed the  bill,  and  the  complainant  appealed. 


Mr.  William  Davis,  for  the  appellant. 
Mr.  A.  E.  Mock,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  question  here  presented  is,  whether  there  was  a  loan  to, 
or  advance  of  money  for,  appellant,  and  the  conveyance  from 
Gay  to  Johnson  and  Charlson  was  but  a  security  for  the  repay- 
ment of  the  money  by  appellant;  or,  whether  there  was  a  pur- 
chase of  the  land  by  Johnson  and  Charlson  from  Gay,  with 
the  privilege  given  to  appellant  to  acquire  the  land  by  paying 
the  purchase  price  by  a  certain  day.  The  whole  testimony  in 
regard  to  the  transaction  is  confined  to  that  of  appellant,  John- 
son and  Charlson. 

The  testimony  of  appellant  would  doubtless  make  it  a  loan, 
or  advance,  and  security,  and  that  of  Johnson  and  Charlson 
the  reverse. 

There  was  no  loan  or  advance  of  money  at  the  time,  but 
Johnson  and  Charlson  gave  their  promissory  note  to  Gay,  pay- 
able in  nine  months — the  18th  of  December,  1872 — and  the 
latter  gave  a  contract  to  Johnson  and  Charlson  to  convey  to 
them  on  payment  of  the  note,  and  Johnson  and  Charlson  ver- 
bally promised  appellant  that,  if  he  would  pay  the  note  to 
Gay,  he  should  have  the  land.  Appellant  failed  to  pay  the 
note,  and  Johnson  and  Charlson  paid  it  at  maturity,  and 
received  the  conveyance  in  accordance  with  Gay's  contract.  In 
February  or  first  of  March  following,  there  was  an  interview 
between  appellant,  Johnson  and  Charlson,  when  the  two  latter 
gave  appellant  further  time  to  pay  for  the  land- — Johnson  until 
August  1,  1873,  Charlson  until  September  1,  1873.  Johnson 
testifies  he  gave  that  time,  unless  he  sold  the  land  before. 
March  29,  1873,  he  sold  and  conveyed  it  to  Abrahamson. 

Without  going  into  the  details  of  the  testimony,  it  is  a  fair 
conclusion,  from  it,  that  Johnson  and  Charlson  refused  to  sign 
the  note  with  appellant,  and  would  only  give  their  own  note  and 
take  a  contract  from  Gay  to  convey  to  them  on  payment  of  the 
note  when  due,  promising  appellant  he  should  have  the  land  if 
he  would  pay  the  note,  with  an  explicit  understanding  that,  un- 
less he  did  pay  the  note,  the  land  should  be  Johnson's  and  Charl- 
son's  absolutely,  and  appellant  have  no  claim  to  it.    If  such  was 
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the  real  arrangement,  then  there  was  but  a  privilege  given  to 
appellant  to  purchase  the  land  by  making  the  payment  named 
by  a  day  certain.  There  was  nothing  in  the  relation  of  the 
parties  to  forbid  the  making  of  such  an  arrangement.  Appel- 
lant had  no  interest  whatever  in  the  land.  He  had  become 
divested  of  it  by  the  sale  to  Gay  under  the  deed  of  trust.  He 
assumed  no  liability  to  any  one  to  pay  any  money,  and  was 
under  no  such  obligation.  It  is  true  that  it  was  at  his  instance, 
and  doubtless  to  benefit  him,  that  Johnson  and  Charlson  en- 
tered into  the  transaction;  but  that  would  not  preclude  the 
making  of  the  arrangement  they  did.  Discrepancy  of  jDrice 
is  sometimes  a  consideration  in  determining  the  character  of 
such  a  transaction,  and  it  is  urged  here  by  appellant.  He  tes- 
tifies the  land  to  be  worth  $40  per  acre;  Charlson,  $28  or  $30. 
The  $1250,  with  the  $3000  incumbrance,  would  make  the 
purchase  price  some  $4250 — some  $900  less  than  the  value 
Charlson  puts  upon  the  land.  As  Gay  was  more  than  making 
himself  whole,  he  might  well  be  willing  to  take  that  much  less 
than  the  estimated  value  of  the  land,  in  order  to  realize  his 
money  out  of  it,  and  nothing  appears  but  that  he  was  willing 
to  take  the  price  he  received,  from  any  one  who  would  pay  it, 
and,  as  the  land  did  not  pass  from  appellant  to  Johnson  and 
Charlson,  we  do  not  see  how  the  price  is  to  weigh  here. 

This  court  has  repeatedly  said  that,  when  a  sale  is,  in  form, 
absolute,  in  order  to  change  its  character  to  that  of  a  mort- 
gage, the  evidence  must  clearly  show  that  it  was  so  intended. 
Dwen,  Exr.  v.  Blake,  44  111.  136;  Price  v.  Karnes,  59  id. 
277;  Remington  v,  Campbell,  60  id.  516. 

There  is  here  a  failure  of  such  proof.  The  transaction,  then, 
between  the  parties,  not  being  found  to  be  a  security  for  any 
loan  or  advance  of  money,  there  was  but  a  privilege  given  to 
appellant  to  acquire  the  land  by  paying  the  note  for  $1250, 
due  December  18,  1872,  which  Johnson  and  Charlson  gave  to 
Gay  for  the  land,  appellant,  on  his  part,  making  no  agreement 
for  its  payment.  Apart  from  the  objection  of  appellant  never 
making  any  payment,  and  want  of  consideration,  the  promise 
was  but  a  verbal  one,  and  void  by  the  Statute  of  Frauds. 
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Perry  v.  McHenry,  13  111.  227;  Stephenson  v.  Thompson,  id. 
186;  Reeve  v.  Strawn,  14  id.  94;  Holmes  v.  Holmes,  44  id. 
168;  Botsford  v.  Burr,  2  Johns.  Ch.  404;  Taintor  v.  Keyes, 
43  111.  332;  Banstead  v.  Otis,  52  id.  60. 

But  it  is  objected  that  Abrahamson  did  not  set  up  the  Stat- 
ute of  Frauds  in  his  answer,  and,  as  he  then  held  the  land,  his 
subsequent  transfer  of  it  to  Johnson,  pending  the  suit,  carried 
it  to  the  latter  with  the  benefit  of  only  such  a  defense  as  Abra- 
hamson had  interposed,  and  that  Johnson,  after  the  transfer, 
claiming  under  Abrahamson,  is  not  entitled  to  rely  upon  the 
Statute  of  Frauds,  as  Abrahamson  himself  had  not  set  it  up. 

Johnson,  in  his  answer  filed  at  the  same  time  with  that  of 
Abrahamson,  sets  up  the  Statute  of  Frauds.  At.  that  time, 
Johnson  was  the  grantor  of  Abrahamson.  Appellant  intro- 
duced in  evidence  the  declarations  of  Abrahamson  to  the  effect 
that  Johnson  was  responsible  to  him  for  the  goodness  of  his 
title.  If  so,  as  may  be  gathered  from  the  evidence,  then  John- 
son, at  that  time,  was  entitled  to  rely  upon  the  Statute  of 
Frauds  in  defense  against  appellant's  claim,  although  Abra- 
hamson had  failed  to  set  it  up,  and  to  rely  upon  it,  not  only 
as  a  defense  in  part,  so  far  as  respected  himself,  but  as  against 
the  entire  bill,  and  appellant's  whole  claim  to  the  land,  in 
order  to  the  protection  of  Johnson  against  a  failure  of  title 
in  Abrahamson;  and  it  is  not  perceived  how  a  transfer,  after- 
ward, of  the  land,  by  Abrahamson  to  Johnson,  should  take 
away,  or  prevent  reliance  upon,  any  defense  which  Johnson 
before  had  in. 

The  subsequent  promise  made  in  February  or  March,  1873, 
to  give  further  time  for  payment,  of  course  has  no  more  force 
than  the  original  promise,  and  adds  nothing  to  it. 

"We  are  of  opinion  the  court  below  properly  dismissed  the 
bill,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 
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Vere  Bates  King  et  al. 

v. 
George  Worthington  et  al. 

1.  Evidence — copy  of  instilment.  A  letter-press  copy  of  a  writing  is 
not  an  original.  It  in  nowise  differs  from  any  other  accurate  copy  than  in 
the  mode  in  which  it  is  made,  and  can  be  used  in  the  place  of  the  original 
in  no  case  where  a  proved  copy  made  in  another  manner  would  not  he 
equally  admissible. 

2.  Same — under  Burnt  Record  Act.  A  copy  of  an  abstract  is  not  admis- 
sible in  evidence  under  the  Burnt  Record  Act,  although  it  is  a  letter-press 
or  facsimile  copy,  and  such  a  case  is  made  as  would  make  the  original  com- 
petent evidence,  if  produced. 

3.  Witness — competency  of  interested  witness  against  heirs.  Grantors  with 
covenants  of  warranty  are  not  competent  witnesses  to  prove  their  ownership 
and  conveyance  of  the  property  described  in  lost  deeds,  under  the  Burnt 
Record  Act,  as  against  a  party  who  defends  as  an  heir  at  law  of  a  deceased 
person. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Waite  &  Clarke,  for  the  appellants. 

Messrs.  Miller  &  Frost,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  object  of  the  bill  in  the  present  case  was,  to  have  de- 
clared void,  and  that  it  cease  to  be  a  cloud  upon  complainants' 
title,  a  certain  quitclaim  deed,  executed  by  one  Heman  Scott 
to  John  B.  King,  now  deceased,  the  father  of  the  defendant 
Vere  Bates  King,  and  the  husband  of  the  defendant  Emily  A. 
King. 

The  complainants  claim  under  Heman  Scott,  by  virtue  of  a 
prior  conveyance  by  him  to  one  Bishop,  through  a  series  of 
mesne  conveyances;  and  the  charge  is,  that  the  quitclaim  deed 
to  King  was  made  without  any  valuable  consideration,  and  ' 
that  King  took  it  with  notice  of  the  prior  conveyance  to 
Bishop. 

11— 73d  III. 
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The  burden  was  upon  complainants  to  prove  title  as 
alleged ;  and  the  defendant  Yere  Bates  King  being  a  minor,  it 
is  essential  the  record  should  show  that  the  proofs  fully  author- 
ized the  decree. 

A  portion  of  the  conveyances  in  the  complainants'  chain  of 
title  were  recorded,  but  three  of  them  were  not.  The  evidence 
shows  the  loss  of  all  the  original  conveyances  but  two,  and  the 
destruction,  by  burning,  of  the  records  of  those  that  were 
recorded. 

The  court,  over  the  objection  of  the  defendants'  counsel,  re- 
ceived in  evidence  a  letter-press  copy  of  an  abstract  of  title  to 
the  property,  taken  from  an  abstract  made  before  the  destruc- 
tion of  the  record,  and  the  question  is  thus  raised  whether  this 
evidence  was  properly  received.  It  is  not  pretended  by  the 
counsel  that  it  would  have  been  admissible  but  for  the  statute 
in  force  July  1st,  1872,  entitled  "An  act  to  remedy  the  evils 
consequent  upon  the  destruction  of  any  public  records  by  fire 
or  otherwise,"  by  the  23d  section  of  which  it  is  provided:  "  In 
all  cases  under  the  provisions  of  this  act,  and  in  all  proceed- 
ings or  actions  now  or  hereafter  instituted  as  to  any  estate,  in- 
terest or  right  in  or  any  lien  or  incumbrance  upon  any  lots, 
pieces  or  parcels  of  land,  where  the  original  evidence  has  been 
destroyed  by  fire  or  otherwise,  the  court  shall  receive  all  such 
evidence  as  may  have  a  bearing  on  the  case,  to  prove  the  exe- 
cution or  contents  of  the  records  and  deeds  so  destroyed, 
although  not  admissible  as  evidence  under  existing  rules  gov- 
erning the  admission  of  evidence:  Provided,  that  the  testi- 
mony of  the  parties  themselves  shall  be  received  subject  to  all 
the  qualifications  in  respect  to  such  testimony  which  are  now 
provided  by  law." 

This,  by  its  general  and  comprehensive  terms,  it  is  argued, 
in  view  of  the  fact  that,  by  the  next  section,  an  abstract  is 
made  evidence  in  such  cases,  is  sufficient  to  authorize  the  let- 
ter-press copy  to  be  received  as  evidence,  which,  it  is  claimed, 
is  more  than  a  mere  copy,  being  an  exact  facsimile  of  the 
face  of  the  original. 


1874.]  King  et  at.  v.  Worthington  et  al.  163 

Opinion  of  the  Court. 

The  next  section,  the  24th,  is  as  follows: 

"Whenever  it  shall  be  made  to  appear,  in  any  court  in 
which  any  suit  or  proceeding  is  now  or  hereafter  may  be  pend- 
ing, that  the  originals  of  any  deed  or  deeds,  or  other  instru- 
ments of  writing,  or  records  in  courts,  relating  to  any  lands, 
the  title  or  any  interest  therein  being  in  controversy  in  such 
suit  or  proceeding,  is  lost  or  destroyed,  or  not  within  the  power 
of  the  party  or  parties  to  produce  the  same,  and  the  records 
of  such  deeds  or  other  instruments  in  writing,  or  other  records 
relating  to  or  affecting  such  lands,  are  destroyed  by  fire  or 
otherwise,  it  shall  be  lawful  for  any  such  party  to  offer  in  evi- 
dence any  abstract  of  title,  made  in  the  ordinary  course  of 
business,  prior  to  such  loss  or  destruction,  showing  the  title  of 
such  land,"  etc. 

It  would,  therefore,  seem  clear  that,  by  the  familiar  and  well 
settled  rules  of  construction,  the  23d  section  was  not  intended 
to  embrace  copies  of  abstracts  of  title  as  instruments  of  evi- 
dence. Each  section,  we  must  suppose,  was  designed  to,  and, 
we  think,  does,  convey  a  definite  and  distinct  meaning  from 
that  conveyed  by  the  other,  and  the  latter  enlarges  the  rule  of 
evidence  declared  by  the  former,  and  extends  to  instruments 
not  within  its  contemplation. 

The  24th  section  being  the  only  authority  for  the  admissi- 
bility of  abstracts  of  title  in  evidence,  and  its  language  em- 
bracing abstracts  only,  we  are  unable  to  discover  any  reason 
for  holding  that  a  copy  of  an  abstract  is  also  admissible.  Had 
such  been  the  intention  of  the  legislature,  it  would  certainly 
have  been  so  said  in  so  many  words.  A  letter-press  copy  is 
not  an  original.  It  in  nowise  differs  from  any  other  accurate 
copy  than  in  the  mode  in  which  it  is  made;  and  it  can  be  used 
in  the  place  of  an  original  in  no  case  where  a  proved  copy, 
made  in  another  manner,  would  not  be  equally  admissible. 
Foote  v.  Bentley,  44  K  Y.  169. 

Our  conclusion,  therefore,  is,  the  court  erred  in  admitting 
this  evidence. 

The  testimony  of  Heman  Scott,  Coryden  Weeks,  Porter  L. 
Hinckley  and  John  Bartholomew,  each  of  whom  was  a  grantor 
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by  deed,  with  full  covenants  of  warranty,  in  the  complainants' 
chain  of  title,  and  who  severally  testified  to  their  ownership 
and  conveyance  of  the  property  in  controversy,  was  also  re- 
ceived by  the  court,  over  the  defendants'  objection,  and  this  is 
also  claimed  to  be  erroneous. 

The  defendant  Yere  Bates  King,  as  before  observed,  is  a 
minor,  and  defends  as  the  heir  at  law  of  John  B.  King,  de- 
ceased. If,  therefore,  these  witnesses  have,  in  presumption  of 
law,  such  an  interest  in  the  result  of  the  suit  as  would  have 
disqualified  them  from  testifying  before  the  passage  of  our 
statute  permitting  parties  to  suits  and  persons  interested 
therein  to  testify,  they  fall  within  one  of  the  exceptions  in  that 
statute,  and  must  be  held  incompetent. 

This  question  we  do  not  consider  an  open  one;  and,  as  will 
be  seen  by  the  closing  paragraph  in  section  23  of  the  act  above 
quoted,  the  rule  is  not  to  be  changed,  in  the  present  case,  by 
reason  of  the  peculiar  character  of  the  evidence  by  which  the 
complainants  are  under  the  necessity  of  making  out  their  title. 

In  Hamilton  v.  Doolittle,  37  111.  474,  the  plaintiffs  claimed 
title  as  heirs  at  law  of  one  Irwin  B.  Doolittle,  deceased,  who 
was  the  grantee  of  Peter  Menard  by  deed  with  covenant  of 
warranty.  The  deed  purported  to  have  been  acknowledged 
before  a  notary  public,  but  there  being  no  proper  seal  attached 
to  his  certificate,  other  proof  of  its  execution  became  neces- 
sary. Menard  himself  was  then  introduced  as  a  witness,  and 
proved  its  execution.  There,  as  here,  the  defendant  claimed 
under  a  subsequent  quitclaim  deed  made  by  the  same  grantor. 
The  court,  in  passing  on  the  competency  of  Menard  as  a  wit- 
ness, among  other  things,  said:  "We  are  aware  of  no  case 
which  has  gone  the  length  of  permitting  the  grantor,  by  deed 
containing  covenants  for  title,  to  give  evidence  in  a  case  in 
which  the  validity  of  the  title  is  involved.  Such  a  person  has, 
it  is  believed,  always  been  held  to  have  a  disqualifying  interest 
in  the  event  of  the  suit. 

"  It  is  insisted,  in  this  case,  that  the  witness  is  called  against 
his  interest;  that  it  was  his  interest  to  invalidate  the  deed,  and 
thereby  avoid  his  covenants.     This  is  not  the  true  attitude  of 
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the  grantor.  It  is  obviously  his  interest  to  maintain  the  title 
which  he  covenanted  to  make  good.  Nor  does  it  follow  that 
to  defeat  a  recovery  under  the  deed,  would  absolve  him  from 
liability  on  his  covenants.  A  failure  to  recover  would  fix 
the  failure  of  title,  which  he  could  not  dispute.  And  it  would 
afford  a  material  link  in  the  chain  of  evidence  to  establish  his 
liability.  Nor  could  he,  in  an  action  of  covenant  on  the  deed, 
establish  the  deed  to  have  been  void,  by  showing  that  the  land 
could  not  be  recovered  under  this  deed.  And  where  it  is  shown 
that  no  title  passed  by  the  execution  and  delivery  of  the  deed, 
then  the  liability  is  established  under  his  covenants.  It  does 
not  follow  that,  because  the  deed  was  not  sufficiently  proved  to 
bind  third  parties,  it  therefore  was  not  binding  between  the 
parties  to  the  instrument.  As  between  them,  and  as  a  coven- 
ant, it  might  be  proved  as  any  other  written  instrument,  to 
entitle  it  to  be  read  in  evidence.  In  an  action  of  covenant  it 
would  require  a  less  degree  of  proof  than  as  a  deed  sufficient 
to  pass  title  to  land." 

We  are  unable  to  discover  anything,  in  this  respect,  in  the 
present  case,  to  distinguish  it  in  principle  from  that,  and  it 
must,  hence,  be  governed  by  the  same  rule.  See,  also,  Lester 
v.  White's  Heirs,  44  111.  465. 

With  regard  to  the  objection  to  Canfield's  evidence,  we  only 
think  it  necessary  to  say,  it  was  not  competent  to  prove  the 
Ohio  statutes  by  parol  evidence;  but  the  introduction  of  the 
statutes  themselves  obviated  all  injury  that  might  otherwise 
have  resulted  to  the  defendants  on  that  account.  His  opinion 
of  the  sufficiency  of  the  deeds,  or  the  conformity  of  the  deeds 
and  certificates  appended  with  the  statutes  of  Ohio,  was  in- 
competent as  evidence;  but  his  recollection  of  the  substance 
of  the  deeds  and  certificates  was  properly  admissible  as  second- 
ary evidence  of  their  contents. 

The  rejection  of  the  evidence  which  we  hold  to  have  been 

improperly  received,  leaves  the  case  without  sufficient  proof 

to  sustain  the  decree.     The  decree  will  therefore  be  reversed, 

and  the  cause  remanded  for  further  proceedings  consistent  with 

the  views  here  expressed.  -^  7 

r  Decree  reversed. 
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Hartford  Fire  Insurance  Company 

v. 

Frank  Farrish,  for  use,  etc. 

1.  Practice — time  to  object  to  'variance.  It  is  too  late  to  raise  the  objection, 
for  the  first  time,  in  the  Supreme  Court,  that  evidence  offered  in  the  court 
below  was  not  properly  admitted  under  the  averments  in  the  declaration. 

2.  Insurance — parol  contract  of,  binding.  Where  there  is  a  contract  of 
insurance,  fairly  entered  into,  upon  a  good  consideration,  between  parties 
competent  to  contract,  it  is  binding,  although  there  may  be  no  written 
policy  executed. 

3.  Same — agents  exceeding  authority.  The  fact  that  an  insurance  agent 
has  instructions  from  his  principal  to  take  only  a  limited  amount  of  insu- 
rance in  a  specified  place,  can  not  affect  the  rights  of  a  party  insured,  unless 
he  had  notice  of  such  fact. 

4.  Same — loss  in  another  building.  Where  goods  are  insured  in  one 
building,  and  are  destroyed  while  in  another  building,  it  seems  there  can 
be  no  recovery  for  the  loss. 

5.  Evidence — custom  of  other  insurance  companies.  In  an  action  against 
an  insurance  company,  to  recover  for  the  loss  of  goods  while  in  a  warehouse, 
testimony  in  regard  to  the  custom  of  other  insurance  companies,  in  writing 
policies  on  goods  in  the  warehouse,  is  not  admissible. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  "Walker,  Dexter  &  Smith,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  Superior  Court  of  Cook  county,  against  the  Hartford  Fire 
Insurance  Company.  A  trial  was  had  before  a  jury,  which 
resulted  in  a  verdict  in  favor  of  appellee,  for  $6312.25.  The 
court  overruled  a  motion  made  by  appellant  for  a  new  trial, 
and  rendered  judgment  upon  the  verdict. 

The  appellant  brings  the  record  here  by  appeal,  and  relies 
upon  three  grounds  to  secure  a  reversal  of  the  judgment — 
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First — That  no  contract  of  insurance  was  effected. 

Second — The  verdict  is  contrary  to  the  evidence. 

Third — The  court  erred  in  the  exclusion  of  evidence  and  in 
refusing  certain  instructions. 

It  appears,  from  the  evidence,  that  appellee  was  a  commis- 
sion merchant  at  Chicago,  and  was  accustomed  to  receive  con- 
signments of  certain  goods  from  Chas.  Tennent  &  Co.,  of 
Glasgow,  Scotland,  in  bond,  for  sale  for  the  manufacturers. 

On  the  8th  day  of  August,  1871,  there  arrived  at  Chicago 
64  casks  of  soda  ash  and  157  casks  of  bleaching  powder,  con- 
signed to  appellee,  in  bond.  The  goods  were  taken  possession 
of  by  the  custom  house  authorities,  and  placed  in  the  Burling- 
ton warehouse,  to  be  held  until  such  time  as  the  goods  should 
be  sold  and  the  government  duties  paid. 

Appellee  was  notified  by  the  custom  house  officer  that  the 
goods  had  arrived,  and  were  held  in  bond  in  the  Burlington 
warehouse.  He  at  once  called  upon  S.  M.  Moore  &  Co.,  agents 
of  appellant,  to  obtain  insurance  upon  the  goods.  A  contract 
was  made  for  insurance  on  the  goods  for  two  months  from  the 
8th  day  of  August,  1871 — $3000  on  the  bleaching  powder  and 
$2500  on  the  soda  ash — and  the  premium  for  the  insurance  paid. 

It  was  not  the  custom  of  appellant  to  issue  a  formal  written 
policy  on  this  character  of  insurance.  It  furnished  what  was 
called  an  "  open  policy -book,"  in  which,  under  printed  head- 
ings, was  entered,  in  writing,  the  number  of  policy,  name  of 
insured,  date  of  insurance,  time  it  expires,  amount  of  insurance, 
amount  of  premium  and  a  description  of  the  goods  insured. 

When  the  contract  was  .made  by  appellee,  the  usual  entries 
were  made  in  a  book  held  by  appellee,  and  also  in  a  book  kept 
by  appellant's  agents. 

It  is  not  claimed  by  appellant  that  its  agents  did  not  have 
authority  to  make  the  contract  in  the  manner  it  was  made, 
but  it  is  said  the  evidence  "  is  inadequate  to  maintain  the 
declaration." 

Whether  the  evidence  was  properly  admitted  under  the 
averments  of  the  declaration,  is  a  question  we  are  not  called 
upon  to  decide. 
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No  objection  was  interposed  in  the  court  below  to  the  ad- 
mission of  the  evidence,  and  the  objection  comes  too  late  when 
made  for  the  first  time  in  this  court.  Had  the  objection  been 
made  in  the  Superior  Court,  appellee  could  have  amended  his 
declaration,  and  thus  obviated  the  difficulty.  Appellant's 
silence  in  that  court  must  be  regarded  as  a  waiver  of  the 
objection. 

We  see  no  reason  why  the  contract  of  insurance  was  not  a 
valid  one.  The  agents  of  appellant  agreed  to  insure  the  prop- 
erty against  loss  from  fire,  for  a  certain  time,  for  a  specified 
sum  of  money.  The  proposition  was  accepted  by  appellee, 
and  the  premium  or  consideration  for  the  insurance  was  paid. 
The  parties  were  competent  to  contract,  there  was  a  good  con- 
sideration, and  a  contract  fairly  entered  into,  based  upon  that 
consideration.  We  are  aware  of  no  other  requisites  which 
should  be  engrafted  in  a  contract  of  this  character  to  make  it 
binding.  We  do  not  regard  it  indispensable,  or  even  necessary, 
that  a  written  policy  should  be  issued  in  order  to  render  the 
company  liable.  Taylor  v.  Merchants'  Fire  Insurance  Co. 
9  Howard,  390. 

If  an  insurance  company  enter  into  a  contract  to  insure 
property,  for  a  good  consideration,  which  it  receives,  we  are 
aware  of  no  reason  why  the  contract  should  not  be  enforced, 
whether  it  be  in  writing  or  by  parol. 

Under  the  second  head,  it  is  insisted,  conceding  an  insurance 
was  effected,  no  recovery  can  be  had  by  appellee,  for  the  rea- 
son, as  is  said,  the  goods  were  insured  in  one  building,  ware- 
house B,  and  were  destroyed  while  in  another  building,  ware- 
house A. 

If  appellant  was  correct  in  its  position  on  the  question  of 
fact,  we  are  free  to  concede  no  recovery  could  be  had;  but  the 
location  of  these  goods  when  insured,  was  one  of  the  questions 
of  fact  submitted  to  the  jury,  upon  which  the  testimony  of 
appellant  and  appellee  did  not  agree. 

It  appears  that  the  Burlington  warehouse  contains  two  apart- 
ments, separated  by  a  brick  wall;  one  is  known  as  A  and  the 
other  B.     This,  however,  was  unknown  to  appellee  at  the  time 
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he  procured  the  insurance.  The  goods  were  in  that  division 
of  the  warehouse  known  as  A,  which  was  destroyed  by  fire 
September  30,  1871.  The  other  division  of  the  warehouse 
was  not  burned. 

The  book  of  appellant,  in  which  was  entered  a  memoradum 
of  the  contract  of  insurance,  describes  the  property  and  its 
location  as  follows:  "64  casks  soda  ash,  Burlington  warehouse 
B;  157  casks  of  bleaching  powder,  Burlington  warehouse  B." 

It  was  claimed,  on  the  trial,  by  appellant,  that  the  letter  B 
indicated  the  particular  apartment  of  the  warehouse  in  which 
the  goods  were  located  when  insured.  On  the  other  hand,  it 
was  insisted  by  appellee  that  the  letter  indicated  that  the  goods 
were  in  bond.  Each  party  introduced  evidence  to  support 
their  respective  theory.  Appellee  proved  that  he  was  told,  at 
the  time  the  contract  was  made  by  the  agents  of  appellant, 
that  the  letter  indicated  that  the  goods  were  held  in  bond,  and 
we'  are  not  prepared  to  say  that  the  weight  of  evidence  upon 
that  question  was  against  him.  At  any  rate,  the  evidence  upon 
that  point  was  conflicting.  It  was  a  question  of  fact  for  the 
jury  to  determine,  and,  under  such  circumstances,  we  can  not 
interfere  with  the  finding. 

It  is,  however,  urged  that  the  court  erred  in  refusing  to  per- 
mit appellant  to  prove  that  its  agents  only  had  authority  to 
take  risks  to  a  certain  amount  in  each  apartment  of  the  ware- 
house, and  when  appellee  applied  for  insurance,  it  had  risks 
on  goods  in  warehouse  A  to  the  full  amount  authorized. 

Had  this  evidence  been  admitted,  it  could  not  have  affected 
the  contract  made  with  appellee,  unless  he  had  notice  of  the 
instructions  given  by  appellant  to  its  agents,  and  it  is  not  pre- 
tended that  such  was  the  case. 

After  a  loss,  the  company  should  not  be  permitted  to  shield 
itself  behind  an  unauthorized  act  of  its  agent,  unless  the  in- 
sured was  informed  of,  or  knew  the  extent  of,  the  authority 
conferred  upon  the  agent.  jEtna  Insurance  Co.  v.  Jfaguire, 
51  111.  342. 

The  testimony  offered  in  regard  to  the  custom  of  other 
insurance  companies,  in  writing  policies  on  goods  in  the  ware- 
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house,  could  have  no  legitimate  bearing  on  the  case,  and  the 
court  did  right  in  rejecting  it. 

The  last  point  relied  upon  by  appellant  is,  the  court  erred 
in  refusing  its  instruction  number  five.  The  court,  at  the 
request  of  each  party,  instructed  the  jury  in  regard  to  the 
real  question  involved  in  the  case.  The  instruction  refused 
was  upon  a  point  of  no  moment,  and,  had  it  been  given,  it 
could  not  have  affected  the  result  of  the  verdict. 

From  an  examination  of  the  whole  record,  we  are  satisfied 
justice  has  been  done,  and  we  perceive  no  substantial  error. 

The  judgment  will  be  afiirmed. 

Judgment  affirmed. 


Asa  H.  Danfokth  et  al. 

v. 

Jacob  Semple  et  al. 

1.  Surety — discharged  from  liability  by  extension  of  time  to  'principal. 
A  valid  agreement,  made  by  the  payee  of  a  note  with  the  principal,  to  extend 
the  time  of  payment,  without  the  knowledge  or  consent  of  the  surety,  re- 
leases such  surety  from  any  further  liability  on  the  note. 

2.  A  contract  to  extend  the  time  of  payment  of  a  note  in  consideration 
of  money  actually  paid,  is  a  binding  contract,  and  releases  the  surety  on  the 
note,  if  made  without  his  knowledge  or  consent,  whether  the  money  so  paid 
be  regarded  as  usurious  interest  or  not. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Chitty  &  Page,  for  the  appellants. 

Mr.  Ira  J.  Bloomfield,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  Semple,  through  one  Merchant,  effected  a  loan  of 
$1,500  of  appellants  sometime  in  the  month  of  September, 
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1869,  and  the  other  appellees  became  his  sureties  on  the  note 
then  given.  About  the  time  of  the  maturity  of  the  note,  Sem- 
ple, through  Merchant,  paid  $75,  as  interest  for  six  months, 
and  $37.50  for  an  extension  of  time  of  payment  for  six  months, 
which  was  given  by  appellants.  The  payees,  on  receiving  this 
money,  gave  a  receipt  for  the  six  months'  interest,  and  in  the 
receipt  state  that  the  time  of  payment  is  extended  six  months 
from  the  3d  of  March,  1870.  Breese,  Zeigler  and  Fawcett,  the 
sureties,  had  no  knowledge  of  the  arrangement  for  the  exten- 
sion, consequently  gave  no  consent  to  it,  nor  did  they  subse- 
quently agree  to  or  ratify  the  arrangement. 

The  law  is  well  settled,  that  where  an  extension  of  time  is 
given  to  the  principal  debtor  for  the  payment  of  money,  by 
a  valid  and  binding  agreement,  without  the  assent  of  the 
sureties,  they  are  thereby  released.  Nor  is  this  proposition 
controverted.  But  it  is  denied  that  this  arrangement  con- 
stituted a  valid  contract.  It  is  claimed  that  it  was  simply 
the  payment  of  usurious  interest  in  advance,  and  such  in- 
terest being  prohibited  by  law,  the  sureties  could  at  any  time 
have  paid  the  note  and  at  once  compelled  their  principal  to 
reimburse  them  the  money  thus  paid;  that,  usury  being  pro- 
hibited by  the  statute,  such  a  contract  is  a  nullity;  and  that  the 
amount  paid,  over  and  above  the  interest  due,  operated  as  a 
payment  of  so  much  on  the  principal,  which  the  law  would  have 
compelled  to  be  so  applied. 

Such  was  not  the  intention  of  the  parties  to  this  agreement. 
From  the  evidence  it  is  manifest  that  Semple  intended  to  and 
paid  appellants  the  $37.50  to  procure  the  extension  of  time  for 
payment,  and  they  clearly  received  it  as  the  consideration  for 
extending  the  time,  and  did  agree  to  extend  it.  This  was  the 
purpose  of  the  parties,  and  they  used  such  means  as  they  sup- 
posed would  have  that  effect.  And  we  have  no  doubt  they 
fully  accomplished  their  design,  and  what  was  done  created  a 
valid,  binding  contract  for  the  extension  of  the  time  for  the 
payment  of  the  note  for  six  months  as  stated  in  the  receipt. 

It  has  been  held  by  this  court,  that  the  payment  of  interest 
in  advance  for  the  purpose  and  with  an  agreement  for  an  ex- 


172  Danfoeth  et  al.  v.  Semple  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

tension  of  time  is  a  binding  agreement,  and  where  made 
without  the  knowledge  or  consent  of  the  surety,  he  will  be  re- 
leased. Warner  v.  Campbell,  26  111.  282 ;  Flynn  v.  Mudd, 
27  id.  323.  And  it  has  been  held  that  if  the  holder  of  a  note 
accept  a  consideration  from  the  maker  for  extending  the  time 
of  payment,  without  the  assent  of  the  surety,  he  will  be  dis- 
charged. Montague  v.  Mitchell,  28  111.  481;  Kennedy  v. 
Evans,  31  id.  258.  In  the  case  at  bar  we  think  there  is  no 
kind  of  doubt  that  the  payees  did  receive  $37.50  as  a  consid- 
eration for  the  extension  for  time  of  payment  for  six  months. 
Whether  it  may  be  regarded  as  usurious  interest  or  not  can 
not  matter,  as  it  was  the  consideration  paid  for  the  extension 
of  time,  and  was  so  understood  and  intended  by  the  parties. 

In  the  case  of  Galbraith  v.  Fullerton,  53  111.  126,  it  was 
held  that  a  mere  agreement  to  pay  usurious  interest  for  exten- 
sion of  time  for  payment  did  not  constitute  a  valid  agreement, 
and  would  not  release  the  surety.  But  in  that  case  there  was 
nothing  paid  the  creditor,  and  the  contract  was  violative  of  the 
interest  laws  and  incapable  of  being  executed  or  enforced  by 
legal  proceedings.  It  was'  there  said,  the  question  presented 
was,  whether  the  parties  to  an  unexecuted  usurious  contract 
are  both  or  either  of  them  bound  to  its  performance,  and  it 
was  held  they  were  not  bound  by  such  an  agreement.  Thus 
it  will  be  seen  that  it  was  only  held  that  the  parties  were  not 
bound  by  such  an  unexecuted  agreement,  but  here  the  money 
over  and  above  the  legal  interest  was  paid  by  the  one  and  re- 
ceived by  the  other,  and  the  agreement  to  extend  the  time  was 
reduced  to  writing  and  delivered  to  the  principal  maker.  So 
the  contract  was  executed,  and  appellants  thereby  became 
bound  by  it,  and  estopped  from  suing  on  the  note  until  the 
expiration  of  the  extended  time.  The  consideration  was  suf- 
ficient, the  contract  executed  and  binding,  entered  into  without 
the  assent  of  the  sureties,  and  falls  within  the  rule  announced 
by  all  the  cases  where  the  sureties  are  released. 

These  views  dispose  of  the  question  raised  on  the  instruc- 
tions, and  we  deem  it  unnecessary  to  enter  into  any  further 
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discussion  of  the  question.     We  perceive  no  error  in  giving 
or  refusing  instructions  in  the  case. 

It  is  urged  that  the  court  below  erred  in  admitting  the  let- 
ters written  by  Merchant  to  Semple  in  evidence.  They  may 
not  be  strictly  admissible,  but  were  not,  so  far  as  we  can  see, 
calculated  to  injure  or  prejudice  the  rights  of  appellants.  It 
is  not  shown  how  they  could,  and  we  will  not  reverse  unless 
we  can  at  least  see  that  probable  injury  has  resulted.  The  evi- 
dence is  ample  to  sustain  the  verdict  if  they  were  excluded. 
In  fact,  it  is  not  perceived  how  any  other,  under  the  evidence, 
could  have  been  permitted  to  stand.  Perceiving  no  error  in 
this  record  requiring  a  reversal  of  the  judgment,  it  must  be  af- 
firmed. 

Judgment  affirmed. 


Henry  Fetterhoff 

v. 

George  Paul. 


1.  Implied  promise— facts  on  which  it  is  claimed  must  be 
Where  a  legal  liability  from  one  to  another  is  claimed  and  sought  to  be  en- 
forced, the  facts  establishing  such  liability,  and  out  of  which  it  arises,  must 
be  established. 

2.  Wages — when  liability  to  pay  is  not  implied.  Where  two  men,  with- 
out families,  operate  a  farm  in  partnership,  and  the  parents  of  one  of  them 
live  with  and  keep  house  for  them,  doing  such  work  as  they  please,  having 
their  living  out  of  the  products  of  the  farm,  raising  poultry,  selling  butter 
and  eggs,  and  taking  boarders,  for  all  which  they  receive  the  proceeds,  there 
is  no  implied  obligation  on  the  owners  of  the  farm  to  pay  them  wages. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  "William  Brown,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Mr.  U.  D.  Meacham,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Stephenson  circuit  court,  on  the 
common  counts,  and  a  verdict  and  judgment  for  the  plaintiff. 
After  the  judgment  was  rendered  the  plaintiff  died,  having 
made  his  last  will  and  testament,  by  which  he  bequeathed  all 
his  property  to  one  of  the  defendants,  his  son,  and  constituted 
him  sole  executor  of  his  estate,  and  who  has  qualified  as  such. 
His  co-defendant  appeals,  claiming  a  reversal  of  the  judgment 
for  several  reasons,  only  one  of  which  it  is  necessary  to  con- 
sider, and  that  is,  the  legal  liability  of  the  appellant  to  the  tes- 
tator, for  the  services  alleged  to  have  been  rendered  by  him 
and  his  wife  to  appellant  and  to  his  co-defendant,  the  son  of 
the  plaintiff. 

When  a  legal  liability  from  one  to  another  is  claimed  and 
sought  to  be  enforced,  the  facts  constituting  such  liability,  and 
out  of  which  it  arises,  must  be  established.  This  record  con- 
tains all  the  evidence  in  the  case,  and  we  fail  to  find  anything 
in  it  to  justify  the  verdict.  There  was  at  no  time,  as  we  un- 
derstand the  testimony,  the  relation  between  these  parties  of 
master  and  servant,  or  hirer  and  hired,  for  wages — nothing  of 
the  kind.  The  plaintiff  was  the  father  of  one  of  the  defendants, 
who,  with  his  mother,  was  poor  and  homeless.  Appellant 
was  their  friend,  who,  at  their  instigation,  joined  their  son  in 
the  purchase  of  a  farm,  which  they  worked  as  partners  two  and 
a  half  years,  during  all  which  time  these  homeless  old  people 
lived  with  them,  doing  what  they  could  in  housekeeping,  with 
no  understanding,  expectation  or  promise  of  any  other  com- 
pensation than  the  home  furnished  them  by  their  son  and 
friend,  the  appellant.  This  home  they  enjoyed  until  it  became 
necessary  to  sell  the  farm.  Whatever  agreement  was  made 
between  these  parties,  was  faithfully  performed  by  appellant 
on  his  part.  It  is  idle  to  pretend,  appellant  was  never  to  sell 
the  farm,  but  to  hold  it  forever  as  a  home  for  plaintiff  and  his 
wife.  There  is  nothing  in  the  testimony  to  give  countenance 
to  such  an  idea.  Appellant  generously  proposed  to  plaintiff 
and  his  wife  to  make  their  home  with  him,  meaning  so  long 
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as  he  had  a  home.  This  they  did.  No  idea  of  permanency 
entered  into  the  contemplation  of  either  party,  nor  of  wages. 
The  old  lady,  it  seems,  was  quite  anxious  to  make  appellant's 
house  her  home,  as  she  said  she  expected,  as  he  was  unmar- 
ried, to  come  into  his  estate  as  heir. 

The  record  abounds  with  testimony  that  the  plaintiff  and 
his  wife  never  expected  to  claim  wages  for  services  rendered, 
being  fully  compensated  in  having  a  home.  This  home  was 
full  compensation,  and  intended  so  to  be,  for  all  the  services 
the  plaintiff  and  his  wife  rendered  their  son  and  appellant 
while  working  the  farm. 

The  case  being  wholly  destitute  of  any  merit,  there  being 
no  liability  established  against  appellant  which  he  has  not  fully 
discharged,  it  is  unnecessary  to  consider  any  other  question 
made  in  the  record. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Henry  Boyle 

v. 

Wolf  Levi. 

1.  Practice — setting  aside  a  default,  discretionary  with  the  court.  The 
matter  of  setting  aside  a  default  is  within  the  sound  discretion  of  the  court, 
and  where  it  does  not  appear  there  has  been  an  abuse  of  that  discretion,  the 
judgment  of  the  court  will  not  be  disturbed. 

2.  Where  affidavits  filed  by  the  respective  parties,  on  a  motion  to  rein- 
state a  cause  dismissed  for  want  of  prosecution,  are  flatly  contradictory,  the 
action  of  the  court  in  giving  credence  to  those  on  one  side,  instead  of  the 
other,  can  not  be  held  to  be  error. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Snowhook  &  Gray,  and  Mr.  Wm.  M.  Johnston,  for 
the  appellant. 

Mr.  A.  Garrison,  for  the  appellee. 
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Opinion  of  the  Court. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  appeal  taken  by  appellant  from  the  judgment  rendered 
against  him  by  the  justice  of  the  peace  was  dismissed  in  the 
circuit  court  for  want  of  prosecution.  The  dismissal  of  the 
appeal  is  said  to  be  erroneous,  for  the  reason  appellee,  who 
was  plaintiff  in  the  court  below,  had  no  standing  in  that 
court,  because  he  had  not  entered  his  appearance,  nor  had  he 
paid  the  costs  required  by  the  statute  to  be  paid  before  he 
could  be  permitted  to  enter  his  appearance.  After  the  dis- 
missal, appellant  moved  to  reinstate  the  cause,  and  filed  affida- 
vits in  support  of  the  motion,  to  which  appellee  filed  counter 
affidavits.  These  affidavits  are  flatly  contradictory,  and  we  can 
not  say  the  court  erred  in  giving  credence  to  those  of  appellee. 

It  is  not  disputed  the  case  was  placed  on  the  trial  calendar 
for  the  May  term  of  the  court.  The  affidavits  filed  by  appel- 
lee show  the  requisite  costs  had  been  paid  to  an  acting  clerk 
of  the  court,  for  the  appearance  fee,  on  the  6th  day  of  Sep- 
tember, 1873,  and  the  cause  regularly  placed  on  the  trial 
docket  for  the  next  term.  In  addition,  appellee's  counsel 
states,  in  his  affidavit,  he  gave  appellant's  counsel  actual  notice 
the  cause  was  on  the  trial  docket,  and  would  be  reached  in  a 
few  days. 

It  is  true,  appellant  and  his  counsel  deny  all  knowledge  of 
the  cause  being  on  the  trial  docket,  and  the  testimony  of  Hall 
tends  to  show  the  appearance  fee  had  never  been  paid. 

This  matter  of  setting  aside  a  default  has  always  been  held 
to  be  within  the  sound  discretion  of  the  court.  We  can  not 
say  but  that  discretion  has  been  well  exercised  in  this  case. 
Certainly  there  has  been  no  abuse  of  that  sound  discretion 
with  which  the  court  is  clothed,  and  its  judgment  must  be 
affirmed. 
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Lucy  J.  Lumbakd,  Executrix,  etc. 

v. 

Matthew  Abbey  et  al. 

1.  Notice — possession  is  notice  of  all  claims  of  title,  equitable  and  legal. 
Possession  of  land  by  a  person,  and  a  claim  of  right,  is  sufficient  to  charge 
all  persons  with  notice  of  his  right,  whether  legal  or  equitable. 

2.  Mistake  in  description  of  land  in  deed — when  corrected.  Where  the 
purchaser  of  land  goes  into  possession  and  exercises  acts  of  ownership  over 
it  for  a  number  of  years,  such  possession  is  notice  to  one  afterwards  obtain- 
ing a  judgment  against  his  grantor,  of  his  equitable  title,  although  by 
mistake  in  his  deed  another  piece  of  land  was  described  instead  of  that 
purchased,  and  a  court  of  equity  will  enjoin  such  judgment  creditor  from 
selling  the  land  on  execution,  and  will  correct  the  mistake  in  the  deed. 

Whit  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

Mr.  C.  J.  Johnson,  and  Mr.  A.  C.  Johnson,  for  plaintiff  in 
error. 

Messrs.  J.  McCoy  &  Sons,  for  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  to  correct  a  mistake  in  the  de- 
scription in  a  deed. 

On  the  5th  day  of  December,  1866,  Abram  Lumbard  pur- 
chased from  Matthew  Abbey  the  east  half  of  the  north-west 
quarter  of  section  25,  and  the  west  half  of  the  south-east  quar- 
ter of  section  24;  also,  a  part  of  the  south-east  quarter  of  the 
north-east  quarter  of  said  section  24,  particularly  described  by 
metes  and  bounds,  consisting  of  20  acres,  all  in  township  20, 
of  range  3  east  of  the  fourth  principal  meridian,  for  the  sum 
of  $5,500,  which  was  fully  paid.  Abbey,  at  the  time,  attempted 
to  make  a  deed  to  Lumbard  for  the  lands,  and  did  execute 
to  him  a  deed  which  conveyed  the  two  eighties,  but,  by  a  mis- 
take in  drafting  the  deed,  instead  of  conveying  the  aforesaid  part 
of  the  south-east  quarter  of  the  north-east  quarter  of  section  24, 
it  in  fact  conveyed  a  part  of  the  south-west  quarter  of  said 
12— 73d  III. 
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north-east  quarter.  At  the  October  term,  1870,  of  the  circuit 
court  of  ^hiteside  county,  in  which  these  lands  are  situated, 
Mitchell  obtained  a  judgment  against  Abbey  for  the  sum  of 
$569.47,  and  afterwards  sued  out  an  execution  thereon,  which 
the  sheriff  of  Whiteside  county  had  levied  upon  the  20  acre 
piece  of  land  so  purchased,  and  situated  in  the  south-east  quar- 
ter of  the  north-east  quarter  of  section  24,  as  the  land  of  Abbey. 
The  bill  was  filed  to  enjoin  the  sale  of  this  land  by  the  sheriff, 
and  to  correct  the  mistake.  The  court  below,  on  final  hearing, 
dismissed  the  bill,  and  this  writ  of  error  was  brought  to  reverse 
the  decree. 

The  proof  of  the  mistake  is  clear,  making  it  the  only  ques- 
tion, whether  Mitchell's  judgment  became  a  lien  upon  this  20 
acre  piece  of  land  as  the  land  of  Abbey. 

Under  our  statute,  "all  deeds,  mortgages  and  other  instru- 
ments of  writing  which  are  authorized  to  be  recorded,  shall 
take  effect  and  be  in  force  from  and  after  the  time  of  filing  the 
same  for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers  without  notice ;  and  all  such  deeds  and  title 
papers  shall  be  adjudged  void  as  to  all  such  creditors  and  sub- 
sequent purchasers  without  notice,  until  the  same  shall  be  filed 
for  record."  It  is  conceded  by  counsel  for  plaintiff  in  error, 
that  by  this  statute,  and  the  construction  which  this  court  has 
placed  upon  it,  the  lien  of  a  judgment  creditor  without  notice 
attaches  to  all  the  land  which  appears  of  record  to  be  in  the 
name  of  the  judgment  debtor.  It  has  been  repeatedly  held 
by  this  court  that  whatever  is  sufficient  to  put  a  prudent  per- 
son upon  inquiry  is  sufficient  to  charge  him  with  notice;  and 
that  possession  of  land  by  a  person  under  a  claim  of  right  is 
sufficient  to  charge  all  persons  with  notice  of  his  right,  whether 
legal  or  equitable.  McConnel  v.  Heed,  4  Scam.  117;  Mor- 
rison v.  Kelly,  -22  111.  623;  Beeves,  Stevens  <&  Co.  v.  Ayers 
et  al.  38  id.  419;  Lyman  v.  Russell  et  al.  45  id.  281. 

There  may  be  said  to  be  really  no  dispute  about  the  facts, 
the  controversy  being  as  to  their  effect. 

Immediately  upon  his  purchase,  Lumbard  moved  on  the 
premises  purchased,  with  his  family,  where  he  continued  to 
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reside  up  to  the  time  of  the  commencement  of  this  suit.  Ab- 
bey removed  to  the  town  of  Albany,  in  Whiteside  county, 
some  nine  miles  distant  from  the  land,  where  he  has  ever  since 
resided. 

At  the  time  of  the  purchase  the  lands  composed  one  farm. 
The  two  eighty  acre  tracts  were  inclosed  with  a  fence,  and  all 
under  cultivation  except  the  north  half  of  the  eighty  on  sec- 
tion 24;  on  this  north  half  were  the  house,  barn,  smoke  house, 
orchard  and  pasture,  there  being  about  fifteen  acres  of  timber 
upon  it.  The  twenty  acre  piece  purchased  was  timber  land, 
and  cornered  with  the  north-east  corner  of  the  eighty  in  sec- 
tion 24,  being  the  west  half  of  the  south-east  quarter  of  the 
north-east  quarter  of  section  24.  As  described  in  the  deed,  it 
cornered  with  the  eighty  in  24,  but  at  the  north-west  corner. 
This  20  acre  piece  purchased  was  uninclosed,  and  without  any 
improvement  or  cultivation  upon  it.  It  was  a  portion  of  a 
larger  body  of  timber  of  200,  or,  as  one  witness  testifies,  of  480 
acres  lying  to  the  east  and  north  of  it,  uninclosed.  There  was 
a  fence  on  the  west  and  south  lines.  Abbey,  previous  to  the 
sale  to  Lumbard,  had  used  this  twenty  acre  piece  as  a  wood 
lot  to  the  farm,  cutting  and  obtaining  therefrom  his  fuel  and 
fencing  material;  and  subsequent  to  the  purchase,  Lumbard 
had  continued  to  use  it  in  the  same  way  up  to  the  time  the 
bill  was  filed,  October  19,  1872,  a  period  of  about  six  years. 
Although,  to  some  extent,  fuel  and  fencing  were  obtained  from 
the  fifteen  acres  of  timber  on  the  eighty  the  house  was  on,  we 
gather  from  the  evidence  that  they  were  chiefly  got  from  the 
twenty  acre  piece.  Lumbard  paid  all  the  taxes  on  it  after  he 
purchased.  Mitchell  testifies,  that  previous  to  1870  he  had 
heard  that  Abbey  had  sold  a  farm  out  in  the  country. 

In  Brooks  v.  Bruyn,  18  111.  542,  this  court  said,  actual  pos- 
session of  land  may  ari'se  in  different  ways,  as  *  *  by  the 
use  and  control  of  timber  land  belonging  to  a  farm  or  home- 
stead, although  disconnected  therewith,  for  ordinary  supply  of 
wood  or  timber  for  such  farm  or  homestead ;  and  see  same  case, 
24  111.  372.  And  in  Morrison  v.  Kelly,  supra,  it  was  said 
that  there  may  be  actual  possession  of  real  estate  when  there  is 
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an  occupancy  such  as  the  property  is  capable  of,  according  to  its 
adaptation  to  use;  that  to  constitute  such  a  possession  there  must 
be  such  an  appropriation  of  the  land  to  the  individual  as  will 
apprise  the  community  in  its  vicinity  that  the  land  is  in  the 
exclusive  use  and  enjoyment  of  such  person ;  that  it  has  been 
held  that  neither  actual  occupancy,  cultivation  nor  residence  is 
necessary  to  constitute  actual  possession.  In  Williams  v. 
Buchanan,  1  Iredell,  540,  the  court  said:  Possession  of  land 
is  denoted  by  the  exercise  of  acts  of  dominion  over  it,  in  mak- 
ing the  ordinary  use  and  taking  the  ordinary  profits  of  which 
it  is  susceptible  in  its  present  state,  such  acts  to  be  so  repeated 
as  to  show  that  they  are  done  in  the  character  of  owner,  and 
not  of  an  occasional  trespasser.  In  Lyman  v.  Russell  et  al. 
supra,  where  all  the  possession  by  Lyman  consisted  in  breaking 
up  a  portion  of  the  land,  the  court  say:  "We  think  this  pos- 
session by  Lyman  was  sufficient  notice  to  put  a  subsequent 
purchaser  on  inquiry,  and  should  operate  as  legal  notice  to 
him  of  Lyman's  rights."  It  was  said  that  the  mortgagee,  in 
taking  the  mortgage  from  Bandy,  should  have  inquired  into 
these  acts  and  have  ascertained  by  what  authority  they  were 
done,  and  what  interest  the  party  doing  them  had  in  the  land ; 
that  such  an  inquiry  would  have  brought  to  light  the  unre- 
corded deed  from  Bandy  to  Lyman  for  the  land. 

We  are  of  opinion  that  the  evidence  brings  this  case  fully 
within  the  range  of  the  foregoing  authorities;  that  there  was 
such  a  use  by  Lumbard  of  this  twenty  acre  piece  of  land  as  a 
wood  lot  to  his  farm,  and  for  such  a  length  of  time,  situated 
as  it  was,  as  would  apprise  the  community  in  its  vicinity  that 
he  was  in  the  exclusive  use  and  enjoyment  of  its  possession; 
and  that  it  was  sufficient  to  put  a  creditor  or  purchaser  on  in- 
quiry at  the  time  Mitchell  obtained  his  judgment,  and  to 
charge  him  with  notice  of  Lumbard's  interest  in  the  land. 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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John  Baines 

v. 

Theresa  Kelly; 

1.  Appeal— from  justice  of  peace.  The  circuit  court  has  no  power  to 
require  an  additional  appeal  bond,  or  to  dismiss  an  appeal,  before  the  term 
to  which  the  appeal  is  taken. 

2.  Same — can  not  be  dismissed  out  of  term.  Where  a  term  of  the  circuit 
court  commences  on  the  18th  day  of  the  month,  and  an  appeal  is  taken  from 
the  judgment  of  a  justice  of  the  peace  on  the  19th  of  the  same  month,  the 
circuit  court  has  no  power,  at  that  term,  to  dismiss  the  appeal. 

3.  Nor  will  the  filing  of  a  counter  affidavit,  charging  perjury  in  the 
surety's  affidavit  of  solvency  on  the  giving  of  a  new  appeal  bond,  confer 
jurisdiction  upon  the  circuit  court,  where  the  court  did  not  otherwise  have 
jurisdiction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  Allan  C.  Story,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

"We  do  not  perceive  that  this  case  differs,  in  principle,  from 
that  of  Ryder  v.  Meyer,  66  111.  40.  There,  the  appeal  was 
taken  on  the  3d  of  April  to  the  April  term  of  the  circuit  court, 
which  began  on  the  15th  of  April.  The  transcript  from  the 
justice  was  filed  on  the  10th  of  April,  and  on  that  day  the 
court  made  an  order  for  an  additional  bond  to  be  filed  in  three 
days.  On  the  20th  the  appeal  was  dismissed  because  the  order 
was  not  obeyed.  It  was  held,  the  statute  authorizing  the  cir- 
cuit court  to  require  a  new  bond,  only  provides  for  the  exercise 
of  that  power  at  the  next  term  after  the  appeal,  and  that  the 
court  therefore  erred  in  making  the  order  on  the  10th  of  April. 
Here,  the  appeal  was  taken  on  the  19th  of  May,  1874.  The 
May  term  of  the  circuit  court  commenced  the  day  preceding — 
the  18th — and  the  next  term  commenced  on  the  15th  of  June. 
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All  the  orders  made  in  the  case,  including  the  dismissal  of  the 
appeal,  were  made  before  the  commencement  of  the  term  to 
which  the  case  was  appealed. 

It  is  claimed,  however,  that  perjury  was  committed  by  the 
surety  on  the  appeal  bond,  in  making  his  affidavit  of  solvency, 
and  that,  in  such  cases,  the  court  has  inherent  power  to  protect 
the  rights  of  the  parties  by  a  summary  dismissal  of  the  appeal. 

Of  the  power  of  the  court  to  punish,  as  for  contempt,  those 
who  abuse  its  process,  there  can  be  no  more  question  than  there 
is  that,  if  the  surety  committed  perjury,  the  criminal  code  pro- 
vides for  an  adequate  punishment,  which  may  be  inflicted  upon 
him ;  but  we  are  not  aware  that  the  mere  charge  of  perjury 
against  a  surety  on  an  appeal  bond,  has,  anywhere,  been  held 
sufficient  to  give  jurisdiction,  where  the  court  did  not  other- 
wise have  it.  If  we  shall  hold  that,  to  charge,  by  counter  affi- 
davit, perjury  in  the  surety's  affidavit  of  solvency,  will  confer 
jurisdiction  to  hear  the  question  of  the  sufficiency  of  the  ap- 
peal bond,  it  must  be  evident  a  great  innovation  will  have 
been  made  on  our  previous  practice.  Hitherto  it  has  always 
oeen  held  that  jurisdiction  in  the  case  of  an  appeal  could  only 
be  acquired  when  the  case  was  brought  before  the  court,  pur- 
suant to  the  provisions  of  the  statute  relating  to  appeals,  and 
that  no  order  in  the  case  could  be  made  until  the  court  ac- 
quired jurisdiction  of  it.  We  do  not  perceive  any  sufficient 
reason  why  that  practice  should  now  be  departed  from.  It 
would  seem  that  a  court  of  equity  would  have  afforded  apj>ellee 
ample  protection  against  waste  or  serious  loss  on  her  property, 
if  the  appeal  was,  in  fact,  fraudulent,  until  the  question  of  the 
sufficiency  of  the  appeal  bond  could  have  been  properly  heard. 
But,  at  all  events,  the  legislature  has  prescribed,  in  the  act 
allowing  appeals  in  such  cases,  what  was  deemed  a  sufficient 
protection  to  the  appellee,  and  we  are  aware  of  no  power  in 
the  court  to  supply,  by  summary  action,  what  may  have  been 
omitted  in  this  respect. 

The  64th  section  of  the  Practice  Act  of  1872,  (2  Gross,  290,) 
has  no  application  to  the  present  case.  It  relates  only  to  "  exe- 
cutions, replevin  bonds,  or  other  instruments  "  that  may  be 
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quashed  on  motion,  and  confers  no  power  to  dismiss  an  appeal 
out  of  term. 

The  judgment  dismissing  the  appeal  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Joseph  Dinet 

v. 

The  People  ex  rel.  Joseph  Pfirshing 

1.  Courts  of  chancery  —  imprisonment  for  failure  to  comply  with 
money  decree.  Whilst  a  court  of  chancery  has  power  to  commit  for  con- 
tempt in  not  complying  with  its  decree,- it  is  not  proper  to  imprison  for 
contempt  on  the  failure  of  a  party  to  pay  a  money  decree,  unless  the  failure 
is  willful. 

2.  Practice  in  Supreme  Court — dismissing  appeal.  If  a  party  desires 
to  raise  the  question  as  to  the  right  of  appeal  to  the  Supreme  Court  in  a 
cause  then  pending,  it  should  he  done  by  motion  to  dismiss  the  appeal,  and 
if  this  is  not  done,  and  the  case  is  submitted  for  final  disposition,  the  right 
to  insist  upon  a  dismissal  of  the  appeal  on  argument  is  waived. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  Joseph  Schlernitzatter,  for  the  appellant. 

Mr.  Joseph  Pfirshing,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  prosecuted  from  an  order  made  by  the 
Criminal  Court  of  Cook  county,  in  the  case  of  Elizabeth  Dinet 
against  Joseph  Dinet,  on  the  31st  day  of  May,  1873,  that  ap- 
pellant, Joseph  Dinet,  be  attached  of  his  body  for  contempt 
of  court,  and  be  committed  to  the  jail  of  Cook  county,  for  a 
failure  to  pay  Joseph  Pfirshing,  solicitor  of  Elizabeth  Dinet,  a 
certain  sum  of  money,  according  to  a  decree  of  the  court, 
entered  in  the  cause  on  the  7th  day  of  August,  1872. 
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It  is  insisted  by  appellee,  that  the  statute  does  not  provide 
for  an  appeal  from  the  criminal  court,  and  the  appeal  should 
be  dismissed. 

Waiving  the  question  whether  an  appeal  will  lie  or  not,  it  is 
a  sufficient  answer  to  the  position  taken,  that  no  motion  was 
made  to  dismiss  the  appeal.  If  appellee  had  desired  to  avail 
himself  of  the  objection  now  made,  he  should  have  entered  a 
motion  to  dismiss.  This  he  failed  to  do,  but,  on  the  contrary, 
appeared,  made  no  objection  to  the  appeal,  and  submitted  the 
cause  for  final  disposition.  This  was  a  waiver  of  the  right  to 
insist  upon  a  dismissal  of  the  appeal.  Matson  v.  Connelly, 
24  111.  143;  Price  v.  Pittsburgh,  Ft.  Wayne  and  Chicago 
Railroad  Co.  40  111.  44. 

Several  questions  have  been  discussed  by  counsel  in  this 
cause,  which,  in  the  view  we  take  of  the  case,  it  is  not  neces- 
sary to  consider. 

The  real  question  involved  is,  was  the  court  justified,  under 
all  the  facts  of  this  case,  in  making  the  order  for  the  arrest  and 
imprisonment  of  appellant? 

The  decree  for  the  payment  of  solicitor's  fees,  with  which  it 
is  claimed  appellant  failed  and  refused  to  comply,  reads  as 
follows : 

"  This  day  came  the  complainant,  by  Joseph  Pfirshing  and 
Francis  Adams,  her  solicitors,  and  the  defendant,  by  Hoyne, 
Horton  &  Hoyne,  his  solicitors,  and  on  motion  of  said  com- 
plainant's solicitors  the  court  doth,  by  consent,  order,  adjudge 
and  decree  that  Joseph  Dinet,  the  defendant,  on  or  before  the 
1st  day  of  October,  A.  D.  1872,  pay  to  Joseph  Pfirshing  and 
Francis  Adams,  the  complainant's  solicitors,  the  sum  of  eight 
hundred  and  twenty-five  (825)  dollars,  for  services  rendered  to 
the  said  complainant,  as  her  solicitors  in  this  cause,  since  the 
restoration  of  the  same  and  the  records  thereof  heretofore  de- 
stroyed by  fire;  and  that  said  defendant  pay  to  Joseph  Pfirsh- 
ing, the  complainant's  solicitor,  on  or  before  the  first  day  of 
November,  A.  D.  1872,  the  sum  of  two  hundred  and  eighty- 
five  (285)  dollars,  for  services  rendered  to  the  complainant  as 
her  solicitor  in  this  cause,  from  the  time  of  the  rendition  of 
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the  verdict  of  the  jury  herein  until  the  time  of  the  restoration 
of  the  pleadings  and  record  of  the  cause,  as  aforesaid. 

"  And  that  the  said  defendant,  on  or  before  the  first  day  of 
May,  1873,  pay  to  Joseph  Pfirshing,  as  surviving  partner  of 
Daniel  Driscol],  deceased,  the  sum  of  fifteen  hundred  and 
twenty  (1520)  dollars,  for  services  rendered  to  the  complainant 
by  said  Driscoll  and  Pfirshing,  as  her  solicitors  in  this  cause, 
from  the  commencement  of  the  same  until  the  time  of  the 
rendition  of  the  verdict  of  the  jury  herein." 

This  decree  was  entered  on  the  7th  day  of  August,  1872. 
On  the  3d  day  of  May,  1873,  upon  notice  to  appellant,  the 
court  entered  an  order  that  appellant,  on  or  before  the  29th 
of  May,  show  cause  why  an  attachment  should  not  issue  against 
him  for  contempt  of  court. 

On  the  29th,  by  order  of  the  court,  the  time  was  extended 
until  the  31st  day  of  May.  On  this  last  date,  appellant  ap- 
peared in  court,  and  filed  an  answer,  verified  by  his  affidavit 
attached  thereto,  from  which  it  appears,  that  on  the  1st  day 
of  October,  1872,  appellant  paid  Joseph  Pfirshing  the  sum  of 
$285  named  in  the  decree,  and  that  on  or  about  the  7th  day 
of  November,  1872,  he  paid  Francis  Adams  and  Joseph  Pfirsh- 
ing the  $825  named  in  the  decree. 

As  to  the  sum  of  $1520  required  to  be  paid  by  the  decree, 
appellant,  in  his  answer,  avers  it  was  paid  as  follows:  March 
12,  1870,  $100;  March  23,  1870,  $200;  April  17,  1871,  $500; 
April  5,  1873,  $720;  total  amount  paid,  $1520. 

It  was  conceded  to  be  true  that  the  various  amounts  speci- 
fied in  the  answer  had  been  paid,  but  it  is  insisted  by  appellee 
that  all  of  the  sums  constituting  the  $1520,  except  the  amount 
$720,  paid  April  the  5th,  1873,  were  paid  in  discharge  of  for- 
mer orders  of  the  court  in  the  same  cause,  while,  on  the  other 
hand,  appellant  claims  they  were  to  be  applied  in  discharge  of 
the  decree  of  August  7th,  1872. 

It  is  further  shown  by  the  answer,  that  appellant  has  not, 
intentionally  or  willfully,  refused  to  comply  with  the  decree, 
and  this  was  not  denied  by  appellee. 

It  is  apparent  from  the  answer,  as  well  as  the  affidavits  filed 
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by  the  solicitor  of  appellee,  that  appellant  has  honestly  placed 
one  construction  upon  the  decree,  while  the  solicitor  of  appellee 
has  placed  another  and  different  one  upon  it.  Which  of  the 
two  constructions  may  be  correct,  is  not  a  question  we  are  now 
called  upon  to  decide,  and  upon  which  we  express  no  opinion. 
If  the  construction  the  solicitors  of  appellee  place  upon  the 
decree  be  the  correct  one,  and  there  remains  due  thereon  $800, 
still,  it  does  not  follow  that  appellant  was  liable  to  be  impri- 
soned for  contempt  of  court  on  default  of  payment.  The  lib- 
erty of  the  citizen  can  not  be  taken  away  upon  a  pretext  so 
slim  as  this. 

It  is  declared  in  the  constitution,  that  no  person  shall  be 
imprisoned  for  debt,  unless  upon  refusal  to  deliver  up  his  es- 
tate for  the  benefit  of  his  creditors,  in  such  manner  as  shall  be 
prescribed  by  law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud. 

In  the  case  of  Goodwillie  et  at.  v.  MilMmann,  56  111.  525,  it 
was  said  by  this  court:  "  Even  if  a  court  of  chancery  has  the 
power  to  commit  a  party  for  a  failure  to  comply  with  any 
decree,  and  there  is  no  other  ground  for  regarding  him  as  in 
contempt,  the  remedy  seems  to  be  harsh,  and  should  not  be 
resorted  to  unless  there  are  no  other  reasonable  means  for  its 
enforcement." 

In  a  later  case,  while  the  power  of  courts  of  chancery  to 
commit  for  contempt  in  a  proper  case  was  conceded,  yet  it  was 
there  held  it  was  not  proper  for  a  court  of  equity  to  imprison 
for  contempt  on  a  failure  of  a  party  to  pay  a  moneyed  decree, 
unless  the  disobedience  was  willful.  CCallaghari  v.  O'Cal- 
laghan,  69  111.  552. 

From  the  record  before  us,  it  does  not  appear  that  appellant 
willfully  refused  obedience  to  the  decree.  If  there  has  been 
a  failure  to  pay  according  to  the  terms  of  the  decree,  such  fail- 
ure arose  from  an  honest  misconception  of  the  true  construction 
to  be  placed  upon  it,  and  not  from  an  intent  on  the  part  of 
appellant  to  set  at  naught  or  bid  defiance  to  the  decree. 

Under  these  circumstances,  according  to  the  doctrine  an- 
nounced in  the  cases  cited  supra,  we  must  hold  in  this  case 
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that  the  criminal  court  had  no  power  to  imprison  appellant 
for  the  alleged  failure  to  comply  with  the  decree. 

The  judgment  of  the  criminal  court  will,  therefore,  be  re- 
versed. 

Judgment  reversed, ' 


Patrick  Confrey 


Catharine  Stark. 

1.  Intoxicating  liquors — punitive  damages  in  suit  by  wife.  Under  the 
statute  relating  to  intoxicating  liquors,  the  wife  of  one  intoxicated  must 
have  sustained  actual  damage  by  injury  to  her  person,  property  or  means 
of  support,  before  she  can  recover  punitive  damages,  in  a  suit  against  one 
causing  such  intoxication. 

2.  Same — when  seller  is  not  liable  to  wife.  Where  the  husband  has  an 
abundance  of  means  of  support  for  himself  and  family,  and  liquor  is  sold 
to  him,  and  he  becomes  intoxicated,  but  does  not  injure  the  person  of  his 
wife,  or  his  or  her  property,  the  wife  will  have  no  cause  of  action  against 
the  seller. 

3.  The  law  was  not  designed  to  enable  those  well  provided  for  to  sue  and 
recover  simply  because  the  husband  and  father  may  become  intoxicated,  and, 
while  in  that  condition,  loses  time,  neglects  his  business,  or  becomes  injured, 
or  earns  less  money,  or  even  loses  it  by  neglect  of  business,  and  hence  is  not 
possessed  of  as  large  means  as  he  otherwise  would  have  been.  It  is  only  to 
protect  the  wife  and  family  against  immediate  or  probable  want  of  adequate 
support. 

4.  Remedy — per  diem  for  taking  care  of  intoxicated  person.  The  $2  per 
day  given  for  taking  care  of  a  person  injured  by  intoxication  can  not  be 
recovered  by  a  wife  of  the  injured  party  in  an  action  on  the  case.  This  can 
be  recovered  only  in  an  action  of  debt,  as  prescribed  in  the  fourth  section 
of  the  act. 

5.  Same  — for  statutory  penalty.  It  is  a  uniform  rule,  that,  where  a 
statute  gives  a  penalty  and  prescribes  the  form  of  action  for  its  recovery,  no 
recovery  can  be  had  except  in  such  form  of  action. 

6.  Briefs — should  not  be  indecorous.  The  practice  of  using  indecorous 
language  towards  the  judge  below,  in  the  briefs  of  counsel,  is  condemned 
and  censured 
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Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  S.  S.  Lawrence,  Mr.  C.  C.  Strawn,  and  Mr.  L.  G. 
Pearre,  for  the  appellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 

Court: 

Appellee  brought  an  action  on  the  case,  in  the  Livingston 
circuit  court,  against  appellant,  to  recover  damages  claimed  to 
have  been  sustained  by  her,  by  reason  of  the  sale  of  intoxi- 
cating liquors  to  her  husband  by  appellant.  A  trial  was  had 
before  the  court  and  a  jury,  resulting  in  a  verdict  for  $1000, 
upon  which  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment,  and  to  reverse  it  this  appeal  is 
prosecuted,  and  errors  are  assigned  on  the  record. 

It  is  urged  that  the  court  below  erred  in  giving  instructions 
for  appellee.     The  first  to  which  exceptions  are  taken  is  this: 

"  The  court  instructs  the  jury  that,  in  Illinois,  the  law  is, 
that  every  wife  who  shall  be  injured  in  her  person,  property 
or  means  of  support  by  any  intoxicated  person,  being  the  hus- 
band of  any  such  wife,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  such  husband,  shall  have  a  right 
of  action,  in  her  own  name,  against  any  person  who  shall,  by 
selling  or  giving  intoxicating  liquors  to  any  such  husband, 
have  caused  the  intoxication,  either  in  whole  or  in  part,  of  any 
such  husband,  for  all  damages  sustained,  and  for  exemplary 
damages." 

This  instruction  was  well  calculated  to  mislead  the  jury  in 
finding  their  verdict.  This  court,  in  previous  cases,  in  con- 
struing this  act,  has  held  that,  before  there  can  be  punitive 
damages  allowed,  it  must  be  proved  and  found  that  the  plain- 
tiff had  suffered  actual  damages,  such  as  are  designated  in  the 
statute;  that  injury  must  be  sustained  to  the  person,  property 
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or  means  of  support,  before  plaintiff  can  recover  damages  to 
any  extent,  and  that  such  damages  must  be  found  to  have  been 
sustained,  before  punitive  damages  can  be  awarded. 

Where  the  husband  has  an  abundance  of  means  of  support  for 
himself  and  family,  and  liquor  is  sold  to  him,  and  he  becomes 
intoxicated,  but  does  not  injure  the  person  of  the  wife,  or  his 
or  her  property,  we  are  at  a  loss  to  see  how  a  recovery  can  be 
had,  because  there  is  no  injury  to  either  the  person  of  the 
wife,  to  the  property,  or  to  her  means  of  support;  and  it  is 
only  for  the  injury  to  some  one  or  more  of  them  that  a  right 
of  recovery  is  given.  The  law  was  not  intended  as  a  means 
of  speculation,  but  as  a  protection  against  injury  to  the  wife 
and  children  of  the  drunkard,  to  preserve  the  property  used 
by  the  family  from  destruction  or  injury,  and  to  protect  the 
family  against  immediate  or  probable  want  of  adequate  sup- 
port; not  to  enable  the  affluent,  or  those  well  provided  for,  to 
sue  and  recover  simply  because  the  husband  and  father  may 
become  intoxicated,  and,  whilst  in  that  condition,  loses  time, 
neglects  his  business,  or  becomes  injured,  or  earns  less  money, 
or  even  loses  it  by  neglect  of  business,  and  hence  is  not  pos- 
sessed of  as  large  means  as  he  otherwise  would  have  been. 
The  jury  should  have  been  instructed  that  they  must  first  find 
that  appellee  had  been  actually  injured  in  one  of  these  modes, 
before  they  could  find  punitive  damages. 

The  ninth  of  appellee's  instructions  informed  the  jury  that, 
if  the  husband  of  appellee  became  intoxicated  by  reason  of 
liquor  sold  to  him  by  appellant,  either  in  whole  or  in  part, 
and  thereby  became  injured,  and  that  appellee,  in  consequence 
thereof,  was  obliged  to,  and  did,  care  for  her  husband  whilst 
helpless,  then  she  was  entitled  therefor  to  $2  for  each  day  she  so 
cared  for  him,  in  addition  to  any  other  damages  she  may  have 
sustained  in  person,  property  and  means  of  support.  It  will 
be  remembered  that  this  is  an  action  on  the  case,  whilst  the 
fourth  section  of  the  statute  only  gives  an  action  of  debt 
before  any  court  having  competent  jurisdiction.  It  is  a  uni- 
form rule,  well  recognized  by  all  courts,  where  a  statute  gives 
a  penalty  and  prescribes  the  form  of  action  in  which  the 
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remedy  may  be  had,  that  courts  are  powerless  to  change  the 
remedy  and  permit  a  recovery  to  be  had  in  another  form  of 
action.  The  will  of  the  General  Assembly  is  supreme,  and 
must  be  obeyed  as  expressed. 

Nor  does  the  new  Practice  Act,  so  far  as  we  can  perceive, 
change  the  action.  It  abolishes  the  distinction  between  tres- 
pass and  case,  but  not  between  debt  and  case;  and  hence  the  $2 
a  day  can  only  be  recovered  in  an  action  of  debt,  as  the  statute 
has  prescribed.  Such  a  recovery  can  only  be  had  by  virtue  of 
the  statute,  and,  to  recover,  the  statute  must  be  pursued.  This 
instruction  was  therefore  erroneous,  and  should  have  been  re- 
fused. 

It  is  with  regret  that  we  feel  required  to  notice  the  fact  that 
the  brief  of  appellant's  counsel  is  not  decorous  to  the  judge 
who  tried  the  case.  Such  things  are  not  calculated  to  bias  this 
court  unduly  in  favor  of  the  side  that  resorts  to  them,  as  they 
are  entirely  foreign  to  our  taste,  and  we  endeavor  to  decide  all 
cases  on  their  merits.  If  this  were  the  first  instance,  we  might 
pass  it  over,  as  we  have  previously  done,  without  reminding 
counsel  of  its  impropriety. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Horace  McMullen  e£  t«#. 


William   W.   Vanzant. 

1.  Chancery  jurisdiction — specific  performance.  Where  the  maker  of 
a  promissory  note  obtains  from  the  holder  its  possession,  under  promise  to 
return  the  same  or  execute  a  new  one  of  the  same  tenor  and  effect,  for  the 
same  amount,  and  destroys  the  same,  and  refuses  to  give  a  new  one,  a  court 
of  equity  will  have  jurisdiction  to  compel  him  to  specifically  execute  his 
agreement,  notwithstanding  there  may  be  a  remedy  at  law. 

2.  Parties  in  chancery— joinder  of  husb  ind  in  suit  for  wife's  benefit. 
Where  a  husband  holding  a  promissory  cote  executed  by  another  gives  the 
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same  to  his  wife,  on  separation,  for  her  separate  use  and  maintenance,  and  it  is 
ohtained  from  her  by  the  maker  upon  his  agreement  to  give  her  a  like  note 
for  the  same  amount,  and  the  husband  and  wife  afterwards  come  together, 
on  bill  by  the  wife  to  compel  a  specific  execution  of  the  contract  by  the 
maker  of  the  note,  the  husband  is  a  proper  party  complainant  with  the  wife 
in  order  to  bar  himself  from  ever  after  asserting  any  claim  to  the  new  note. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellant. 

Mr.  Isaac  N".  Bassett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  on  the  equity  side  of  the  circuit  court  of 
Mercer  county,  exhibited  by  Horace  McMullen  and  Elizabeth 
McMullen,  against  William  W.  Yanzant,  to  compel  the  sur- 
render of  a  note  Elizabeth  McMullen  held  against  him,  or,  if 
he  had  destroyed  the  same,  then  that  he  should  make  to  her  a 
new  note  of  the  same  tenor,  on  these  allegations:  That  McMul- 
len and  wife  had  sold  a  tract  of  land,  on  long  time,  to  the  de- 
fendant, who  was  their  son-in  law,  having  married  their  only 
child,  and  for  which  defendant  had  executed  his  note  payable 
to  Horace  McMullen.  Complainants  not  living  agreeably, 
they  agreed  to  separate,  and,  in  order  to  provide  for  the  main- 
tenance of  Elizabeth,  the  wife,  the  husband,  Horace  McMul- 
len, procured  the  defendant  to  take  up  the  note  he  had  given, 
and  execute  two  notes  in  lieu  thereof.  This  was  done,  and  one 
of  these  notes  (being  for  sixteen  hundred  dollars)  McMullen 
assigned  to  his  wife,  Elizabeth,  for  her  own  separate  use  and 
maintenance.  This  note  was  payable  in  nine  years  from  date, 
with  interest  at  ten  per  cent,  payable  annually.  On  deliver- 
ing this  note  to  the  wife,  the  parties  separated,  and  lived  apart 
for  a  year  or  more.     At  the  trial,  they  were  living  together. 

The  defendant,  it  would  appear,  induced  Mrs.  McMullen  to 
believe  that  her  husband  would,  by  some  means,  deprive  her 
of  this  note,  and  informed  her  that  he  had  consulted  an  attor- 
ney, who  had  given  it  as  his  opinion  that  her  husband  could 
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deprive  her  of  the  note,  and  advised  her  to  assign  it  to  him, 
saying,  as  is  alleged,  that  he  would  keep  it  and,  at  the  proper 
time,  return  it  to  her,  or  give  her  a  new  note  for  the  same 
amount,  bearing  the  same  rate  of  interest,  and  payable  at  the 
same  time  the  old  note  was  to  be  paid. 

Relying  on  this  promise,  she  gave  the  note  to  defendant, 
who,  having  in  this  manner  possessed  himself  of  it,  afterwards 
refused  to  return  it  to  Mrs.  McMullen,  or  give  her  a  new  note, 
but  claimed  that  he  had  purchased  the  note  of  her,  and  paid 
for  it,  and  that  the  same  was  his  own  property. 

The  prayer  of  the  bill  was,  that  defendant  be  decreed  to  pay 
the  amount  of  the  note  in  the  manner  and  at  the  time  specified 
therein,  and  pay  her  ten  per  cent  'annually  on  the  amount  of 
the  same,  and  all  the  interest  that  had  accrued  thereon,  and  that 
the  decree  be  made  a  lien  on  defendant's  real  estate. 

The  defendant  answered  the  bill,  admitting  the  execution  of 
the  note,  and  its  date  as  of  September  8,  1871,  and  avers  that 
it  was  delivered  to  him  for  the  benefit  of  his  wife,  the  daughter 
of  complainants ;  that  Mrs.  McMullen  sold  it  to  defendant  for 
one  hundred  dollars,  for  the  benefit  of  his  wife  and  children; 
that  he  bought  the  note  at  her  request,  for  one  hundred  dollars, 
on  the  18th  of  March,  1872,  of  which  sum  he  paid  her  forty 
dollars,  and  agreed  to  pay  the  further  sum  of  sixty  dollars 
when  demanded,  and  had  written  on  the  back  of  the  note  as 
follows : 

"March  18th,  1872,  received  payment  in  full. 

her 

Elizabeth  +  McMullen," 

mark 

Who  thereupon  delivered  the  note  to  defendant. 

Much  testimony  was  heard  by  the  court,  and  a  decree  passed 
dismissing  the  bill  at  complainants'  costs.  This  is  assigned  as 
error. 

Upon  the  evidence,  we  are  satisfied  the  merits  are  with  the 
complainants.  There  was  no  sale  of  this  note  to  the  defend- 
ant. But  to  sustain  the  decree,  appellee's  counsel  make  the 
point  that  the  remedy  of  complainants  was  complete  at  law. 

The  bill  in  question  is  in  the  nature  of  a  bill  for  specific 
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performance  of  a  contract,  where,  although  there  may  be  a 
remedy  at  law,  it  may  not  be  an  adequate  remedy.  In  very 
many  of  the  bills  .filed  for  a  specific  performance,  actions  at 
law  could  be  maintained  for  damages,  yet  a  party  has  never 
been  heard  to  object  that  equity  has  not  jurisdiction. 

Another  point  made  by  appellee  in  support  of  the  decree,  is, 
if  there  was  any  right  in  any  one  to  sue,  it  is  not  in  the  hus- 
band; that  the  suit  should  be  in  the  name  of  the  wife  alone,  to 
whom  the  note  belonged. 

There  are  circumstances  in  this  case  requiring  the  joint 
action  of  these  complainants  to  enforce  this  contract.  This 
note  was  payable  to  the  husband.  It  came  to  the  wife  through 
and  by  him  on  their  separation.  Coming  together  again,  and 
living  as  husband  and  wife,  he  has  an  interest  in  caring  for  it, 
as  a  fund  intended  for  the  use  of  his  wife,  and  can  properly 
join  with  his  wife  in  an  action  against  a  party  who  has  appro- 
priated the  fund  to  his  own  use,  and  to  aid  her  in  the  demand 
that  she  shall  be  placed  in  statu  quo,  and,  by  so  doing,  make 
himself  a  party  to  a  proceeding  which  shall  forever  bar  him 
from  asserting  any  claim,  in  the  future,  to  this  note  or  its  avails. 
We  think,  in  this  view,  there  was  great  propriety  in  joining 
the  husband  in  the  action,  and  thus  cut  off  any  claim  he  might 
suppose  he  had  to  the  note. 

The  note  in  question  having  been  destroyed  by  appellee,  it 
is  right,  just  and  proper  it  should  be  restored  to  the  party 
from  whom  he  obtained  it,  and  the  circuit  court  should  have 
so  decreed. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  reversed, 
and  the  cause  remanded  with  directions  to  enter  a  decree  re- 
quiring appellee  to  perform  his  contract  with  Elizabeth 
McMullen,  by  executing  to  her  a  note  of  the  same  tenor  and 
effect  as  the  one  he  received  from  her  and  by  him  destroyed, 
and  in  a  reasonable  time  to  be  fixed  by  the  court,  and  on  fail- 
ure so  to  do,  that  said  defendant,  Vanzant,  be  in  contempt,  and 
be  dealt  with  accordingly. 

Decree  reversed, 

13— 73d  III. 
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Michael  J.  Eich  et  al. 

v. 
August  Sievers. 

1.  Consideration — burden  of  showing,  as  to  note.  If  the  consideration 
as  to  part  of  a  promissory  note  is  sought  to  be  impeached,  the  burden  of 
proof  to  show  the  real  consideration  will  rest  upon  the  defendant  setting  up 
the  defense. 

2.  Same— proof  must  show  what  part  is  illegal.  If  parties,  when  sued 
upon  a  promissory  note,  allege  that  a  portion  of  its  consideration  was  ille- 
gal, being  for  intoxicating  liquors  sold  by  the  drink  to  one  of  the  makers, 
contrary  to  the  statute,  it  is  incumbent  on  them  to  show  by  proof  what  part 
of  the  consideration  was  illegal. 

3.  Joinder  op  parties — administrator  with  others.  In  a  suit  upon  a 
promissory  note,  against  several  makers,  where  the  principal  dies  and  his 
death  is  suggested,  it  is  improper  to  make  his  administrator  a  co-defendant 
with  the  others. 

4.  Evidence — competent  as  to  part  of  the  parties,  but  not  as  to  others. 
If  the  testimony  of  a  party  plaintiff  is  competent  as  to  one  defendant,  but 
not  as  to  another,  who  defends  in  a  representative  capacity,  the  court  can 
rtot  exclude  the  same,  but  its  effect  in  such  case  may  be  limited  and  con- 
trolled by  instructions  from  the  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Wm.  T.  Butler,  for  the  appellants. 

Mr.  E.  F.  Allen,  and  Mr.  Charles  H.  Barm,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  is  upon  two  promissory  notes,  with  warrant  of 
attorney  attached,  upon  which  judgment  was  confessed,  but 
afterward  set  aside  on  the  application  of  defendants,  and  leave 
given  to  make  defense.  In  the  meantime  Peter  Eich,  the 
principal  maker  of  the  notes,  having  died,  Michael  J.  Eich,  the 
administrator  of  his  estate,  was  substituted,  and  the  suit  there- 
after progressed  against  the  administrator  and  the  other  maker. 
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With  the  general  issue  defendants  filed  a  notice,  under  the 
statute,  they  would  prove  on  the  trial  the  notes  were  obtained 
by  wilful  misrepresentation,  and  without  consideration,  except 
as  to  the  sum  of  $200. 

There  is  a  total  want  of  evidence  to  sustain  the  first  branch 
of  the  alleged  defense.  No  witness,  not  even  Mrs.  Schuerman, 
testifies  to  any  false  representations,  either  wilful  or  otherwise, 
made  to  her  to  induce  her  to  sign  either  of  the  notes.  She 
knew  she  was  signing  the  notes  as  security  for  her  son,  and  de- 
liberately assumed  the  obligation. 

The  other  branch  of  the  defense  is  sought  to  be  made  out 
by  proof,  the  largest  portion  of  the  consideration  of  the  notes 
was  for  intoxicating  liquors,  sold  by  the  drink  to  Peter  Eich, 
in  his  lifetime,  and  was  therefore  illegal,  because  prohibited  by 
the  statute. 

The  burden  of  proof  rested  upon  the  defendants  to  show  the 
real  consideration  of  the  notes.  They  allege  a  portion  of  it 
was  illegal,  being  for  intoxicating  liquors  sold  contrary  to  the 
statute.  It  was  for  them  to  show  how  much,  if  any,  of  the 
consideration  was  in  fact  illegal.  Confessedly,  a  part  of  the 
consideration  for  which  the  notes  were  given  was  valid,  being 
for  money  loaned  and  for  lunches  furnished  to  Peter  Eich. 

On  the  trial  but  two  witnesses  were  examined  for  the  de- 
fense, and  these  were  the  defendants  themselves.  Neither  of 
them  pretends  to  state  that  any  specific  amount  of  the  accounts 
for  which  the  notes  were  given,  was  for  intoxicating  liquors 
sold  by  the  drink.  Disregarding  all  the  other  testimony  in 
the  case,  and  giving  credit  alone  to  evidence  of  defendants, 
how  much  of  the  consideration  of  these  notes  was  the  jury  au- 
thorized to  say  was  illegal?  It  is  a  matter  of  mere  conjecture. 
Neither  approximately  nor  directly  was  it  shown  any  certain 
sum,  included  in  the  notes,  was  for  intoxicating  liquors,  sold 
by  the  drink  to  Peter  Eich,  in  his  lifetime.  Nor  were  any 
facts  proven  from  which  the  jury  could,  with  any  degree  of 
accuracy,  estimate  the  amount.  That  some  portion  of  the 
consideration  was  illegal,  for  the  reason  suggested,  we  have  no 
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doubt;  but  what  portion,  is  not  shown  by  any  evidence  in  the 
case. 

At  the  date  of  the  trial  nearly  $300  of  interest  had  accrued 
on  the  notes.  This  the  jury  deducted,  and  found  a  verdict  for 
the  principal  only.  For  aught  that  appears,  this  sum  is  equal 
to  the  illegal  consideration  included  in  the  notes.  Viewing 
the  evidence  in  the  most  favorable  light  for  appellants,  that 
sum  is  quite  as  much  as  the  jury  was  authorized  to  deduct  on 
that  account. 

It  is  objected,  it  was  not  competent  for  appellee,  of  his  own 
motion,  to  become  a  witness  in  his  own  behalf,  for  the  reason 
one  of  the  adverse  parties  was  defending  as  administrator.  The 
difficulty  arises  out  of  the  fact,  the  administrator  of  Peter  Eich 
was  improperly  joined  with  the  surviving  maker  of  the  notes 
as  a  co-defendant.  After  the  death  of  Peter  Eich  was  sug- 
gested and  his  administrator  made  a  party,  appellants  pleaded 
to  the  merits  of  the  action,  without  objection  as  to  the  impro- 
per joinder  of  parties.  The  action  of  the  court  in  making  the 
administrator  a  co-defendant,  and  rendering  a  joint  judgment 
against  him  and  the  surviving  maker  of  the  notes,  has  neither 
been  assigned  nor  suggested  as  cause  of  error.  The  evidence, 
however,  was  competent  as  against  Mrs.  Schuerman,  the  other 
defendant,  and  being  admissible  on  one  ground,  the  court  could 
not  exclude  it.  The  effect,  if  injurious  to  a  co-defendant, 
could  be  controlled  by  instructions  from  the  court.  But  if  the 
evidence  was  improperly  admitted,  we  can  see  it  did  appellants 
no  injury.  As  before  said,  as  much  was  deducted  from  the 
notes  as  the  most  favorable  construction  of  the  evidence  would 
warrant. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Loyal  H.  Bigelow 


Charles  A.  Gregory  et  al. 

1.  Corporation — what  necessary  to  create,  under  a  general  law.  Where 
a  general  law  provides  that  persons  who,  by  articles  of  agreement  in  writing, 
shall  associate  according  to  the  terms  of  the  law,  and  comply  with  the  pro- 
visions of  the  law,  shall  become  a  body  politic  and  corporate,  such  persons 
do  not,  by  merely  executing  articles  of  agreement  to  that  effect,  and  without 
complying  with  the  other  provisions  of  the  law,  become  a  corporation,  and 
escape  liability  as  partners,  for  debts  created  by  them  in  the  prosecutfon  of 
the  business  of  the  association. 

2.  Where  a  general  law  provides  that  persons  may  become  a  body  politic 
and  corporate  upon  complying  with  the  provisions  of  the  law,  one  of  which 
is,  that,  before  any  such  corporation  shall  commence  business,  its  articles  of 
association  shall  be  published  a  certain  way,  and  a  certificate  of  the  pur- 
poses  of  the  organization  shall  be  filed  in  certain  public  offices,  the  per- 
formance  of  these  acts  is  a  necessary  prerequisite  to  the  existence  of  such 
corporation. 

3.  Sampj — difference  between  those  formed  under  general  law  and  those  cre- 
ated by  special  charter.  There  is  a  manifest  difference  as  to  the  effect  of 
irregularities  and  omissions  of  the  requirements  of  the  law  in  the  organiza- 
tion of  corporations,  between  a  case  where  a  corporation  is  created  by  special 
charter  and  there  have  been  acts  of  user,  and  a  case  where  individuals  seek  to 
form  themselves  into  a  corporation  under  the  provisions  of  the  general  law. 
In  the  latter  case,  it  is  only  in  pursuance  of  the  provisions  of  the  statute  for 
such  purpose  that  corporate  existence  can  be  acquired. 

4.  A  stricter  measure  of  compliance  with  the  statutory  requirements  in 
the  formation  of  a  corporation,  is  required  in  a  case  where  individuals 
seek  to  avoid  personal  liability  on  the  ground  of  having  become  a  corpora- 
tion, than  where,  in  a  case  between  a  corporation  and  a  stockholder  or  other 
individual,  the  plea  of  nul  tiel  corporation  is  interposed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Bigelow,  appel- 
lant, against  Charles  A.  Gregory,  Franklin  H.  Watriss,  Oramel 
S.  Hough  and  Reuben  Hatch,  as  co-partuers,  doing  business 
under  the  name  and  style  of  the  Warfield  Cold  Water  Soap 
Company,  to  recover  for  goods  sold  and  delivered.     The  de- 
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fendants  in  the  court  below  pleaded  the  general  issue,  and  also 
interposed  a  further  plea  denying  the  partnership,  verifying 
the  same  by  affidavit.  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  the  issues  found  and  judgment  rendered  for 
the  defendants.  The  plaintiff  brings  the  record  here  by  appeal 
to  reverse  the  judgment. 

From  the  testimony,  it  appears  that,  in  November,  1870,  the 
defendants,  with  one  Isaac  N.  Gregory,  signed  a  certain  paper, 
commencing: 

"  Articles  of  association  of  Warfield's  Cold  Water  Soap 
Company  of  Milwaukee. 

"  We,  the  undersigned,  being  desirous  of  forming  a  company 
for  the  purpose  of  carrying  on  a  manufacturing  business,  as 
hereinafter  stated,  under  authority  of  the  act  of  the  legisla- 
ture of  the  State  of  Wisconsin,  relating  to  joint  stock  compa- 
nies, approved  April  2,  1858,  and  acts  amendatory  thereof,  do 
hereby  agree  and  certify  that  the  name  of  the  company  is  and 
shall  be,  Warfield's  Cold  Water  Soap  Company,  of  Milwaukee," 
proceeding  to  state  at  length  the  objects  of  the  company,  the 
amount  of  its  capital  stock,  its  number  of  shares,  the  term  of 
existence  of  the  company,  the  number  and  names  of  the  direc- 
tors for  the  first  year,  they  being  the  subscribers  themselves, 
how  the  capital  stock  should  be  paid,  the  signers  subscribing 
for  all  the  stock,  and  agreeing  to  pay  it  as  required  by  the  di- 
rectors, and  concluding: 

"  We  hereby  adopt  the  foregoing  as  the  articles  of  associa- 
tion of  said  Warfield's  Cold  Water  Soap  Company,  of  Milwau- 
kee, for  the  purpose  of  becoming  a  body  politic  and  corporate 
under  said  name. 

"  Witness  our  hands,  at  Chicago,  Illinois,  this  twenty-third 
day  of  November,  A.  D.  1870. 

Charles  A.  Gregory, 
Franklin  H.  Watriss, 
Oramel  S.  Hough, 
Reuben  Hatch, 
Isaac  ~N.  Gregory." 
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This  paper  was  filed  in  the  office  of  the  Secretary  of  State 
of  Wisconsin,  on  the  8th  day  of  July,  1871,  and  in  the  office 
of  the  city  clerk  of  Milwaukee,  August  23,  1871.  It  was  also 
published  in  two  newspapers  in  Milwaukee,  the  "  Guide,"  and 
"Herald,"  September  13th  and  15th,  1871. 
•  The  Revised  Statutes  of  Wisconsin  were  introduced  in  evi- 
dence, and  the  act  under  which  defendants  claimed  to  have 
become  incorporated. 

Section  1  provides  that  corporations  organized  under  this 
chapter  shall  have  the  usual  privileges  and  powers  of  corpora- 
tions. 

Section  2.  Any  number  of  persons,  not  less  than  three, 
who,  by  articles  of  agreement  in  writing,  shall  associate  accord- 
ing to  the  provisions  of  this  law,  *  *  *  and 
who  shall  comply  with  the  provisions  of  this  chapter,  shall, 
with  their  successors  and  assigns,  constitute  a  body  politic  and 
corporate,  under  the  name  assumed  by  them. 

Section  17.  Before  any  corporation  formed  and  established 
by  virtue  of  the  provisions  of  law,  shall  commence  business, 
the  president  and  directors  shall  cause  their  articles  of  associa- 
tion to  be  published  at  full  length  in  two  newspapers,  etc. 
They  shall  also  make  a  certificate  of  the  purpose  for  which 
such  corporation  is  formed,  the  amount  of  their  capital  stock, 
the  amount  actually  paid  in,  and  the  names  of  their  share- 
holders and  the  number  of  shares  of  each  respectively  owned, 
which  certificate  shall  be  signed  by  the  president  and  a  major- 
ity of  the  directors,  and  deposited  with  the  Secretary  of  State, 
and  a  duplicate  thereof  with  the  town  clerk  of  the  town  or 
clerk  of  the  village  or  city  where  the  business  is  to  be  trans- 
acted, which  is  to  be  recorded  in  books  kept  for  the  purpose. 

Business  was  done  under  the  name  of  the  company,  in 
which  the  defendants  were  jointly  interested.  There  is  no 
controversy  as  to  the  sale  and  delivery  of  the  goods. 

Messrs.  Lyman  &  Jackson,  for  the  appellant. 

Messrs.  King  &  Scott,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  only  question  here  arising  is,  whether  the  defendants 
were  exempt  from  individual  liability  by  reason  of  having  be- 
come a  corporation. 

The  second  section  of  the  act  of  Wisconsin,  under  which 
defendants  claim  to  have  become  incorporated,  provides  that, 
the  persons  who,  by  articles  of  agreement  in  writing,  should 
associate  according  to  the  provisions  of  that  law,  and  who 
should  comply  with  the  provisions  of  that  chapter,  should  be- 
come a  body  politic  and  corporate,  etc.  ISTot  that  they  should 
so  become  by  articles  of  agreement  in  writing,  but  the  further 
thing  was  required,  of  a  compliance  with  the  provisions  of 
that  chapter. 

Section  17  is  express,  that  before  any  corporation  formed 
and  established  by  virtue  of  the  provisions  of  law,  shall  com- 
mence business,  the  articles  of  association  should  be  published 
in  two  newspapers  in  the  county  in  which  the  corporation  was 
located,  and  the  certificate  required  should  be  deposited  with 
the  Secretary  of  State,  and  a  duplicate  with  the  clerk  of  the 
town  or  city  where  the  corporation  was  to  transact  its  busi- 
ness. 

We  are  of  opinion  that  in  this  case,  as  the  question  here 
comes  up,  the  right  of  the  defendants  to  be  considered  a 
corporation,  depends  upon  their  having  complied  with  the  re- 
quirements of  the  statute,  at  least  to  the  extent  of  the  publi- 
cation of  their  articles  of  association,  and  the  filing  of  the 
certificate.  These  are  important  acts  as  affects  the  public  in- 
terest, as  affording  means  of  notice  respecting  the  corporation 
to  such  as  deal  with  it,  so  that  they  may  regulate  their  action 
and  give  or  withhold  credit  accordingly,  and  we  think  they  are 
to  be  regarded  as  statutory  prerequisites,  essential  to  corporate 
existence. 

The  defendants  are  seeking  escape  from  individual  liability; 
let  them  show  that  they  have  complied  with  the  statute  which 
enables  them  to  do  so,  at  least  substantially,  as  respects  the 
above  named  acts.     Such  we  regard  to  be  the  doctrine  of  the 
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authorities.  Union  Insurance  Co.  v.  Cram,  43  IN".  H.  641; 
Mokelmune  Mining  Co.  v.  Woodhury,  14  Cal.  425;  Harris 
v.  McGregor,  29  id.  124;  Spencer  Field  v.  Paul  Cooks,  16 
Louisiana  An.  K.  153;  Angell  &  Ames  on  Corp.  sec.  83. 

Various  cases  decided  by  this  court  have  been  cited  by 
appellees'  counsel,  containing  general  expressions  to  the  effect 
that  an  organization  in  fact  and  user  under  it  are  sufficient  to 
show  a  corporation  de  facto,  although  there  might  have  been 
irregularities  or  omissions,  and  that  these,  could  not  be  urged 
collaterally  against  the  existence  of  the  corporation,  but  only 
in  a  direct  proceeding  by  scire  facias,  or  by  information  in  the 
nature  of  a  quo  warranto.  But  these  cases,  we  conceive,  have 
but  an  imperfect  application  here.  Some  of  them  were  cases 
where  special  charters  had  been  granted,  and  almost  all  were 
cases  between  the  company  and  its  stockholders.  There  is  a 
manifest  difference  where  a  corporation  is  created  by  a  special 
charter  and  there  have  been  acts  of  user,  and  where  individu- 
als seek  to  form  themselves  into  a  corporation  under  the  pro- 
visions of  a  general  law.  In  the  latter  case,  it  is  only  in 
pursuance  of  the  provisions  of  the  statute  for  such  purpose, 
that  corporate  existence  can  be  acquired.  And  there  would  seem 
to  be  a  distinction  between  the  case  where,  in  a  suit  between  a 
corporation  and  a  stockholder  or  other  individual,  the  plea  of 
nul  tiel  corporation  is  set  up  to  defeat  a  liability  which  the 
one  may  have  contracted  with  the  other,  and  the  case  of  a  suit 
against  individuals  who  claim  exemption  from  individual  liabil- 
ity, on  the  ground  of  their  having  become  a  corporation  formed 
under  the  provisions  of  a  general  statute.  In  the  latter  case, 
a  stricter  measure  of  compliance  with  statutory  requirements 
will  be  required,  than  in  the  former. 

The  most  pertinent  of  these  cases  referred  to  in  this  court 
are  Cross  v.  Pinchneyville  Mill  Co.  17  111.  54,  and  subse- 
quent cases  following  it,  where  it  was  held,  that,  under  the  act 
of  1849,  p.  87,  the  filing  of  the  duplicate  certificate  of  organi- 
zation in  the  office  of  the  Secretary  of  State,  required  by  the 
first  section  of  that  act,  was  but  directory,  and  the  omission  to 
so  file  it  did  not  defeat  the  organization.     But  it  was  put  up- 
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on  the  ground  that,  as  the  first  section  required  the  certificate 
to  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  the 
business  of  the  company  was  to  be  carried  on,  the  filing  of  the 
duplicate  in  the  office  of  the  Secretary  of  State  was  regarded 
as  a  secondary  object;  and  that  that  view  was  confirmed  by 
the  language  of  the  second  section,  in  declaring  that  "  when 
the  certificate  shall  have  been  filed  as  aforesaid,"  the  persons 
signing,  and  their  successors,  "  shall  be  a  body  politic  and  cor- 
porate in  fact  and  in  name."  And  it  was  there  said:  What- 
ever is  expressly  or  impliedly  required  to  be  done  as  essential 
to  bring  the  corporation  into  existence,  must  be  done. 

This  court  has  never  held  that  individuals  could  make  them- 
selves a  corporation  by  the  mere  signing  of  articles  of  agree- 
ment. And  in  the  language  of  Parsons  on  Partnership,  p. 
544,  "we  do  not  believe  that  a  joint  stock  company,  or  any 
other  partnership,  can  limit  its  own  liabilities  and  become  a 
corporation  or  limited  partnership  by  its  own  act  and  without 
any  regard  to  the  formalities  or  requirements  of  the  law;"  and 
see  Stowe  v.  Flagg  et  al.  72  111.  397. 

The  account  sued  on  commenced  March  2,  1871,  and  ended 
August  19,  1871. 

Nothing  had  been  done  toward  incorporation,  except  the 
signing  of  the  articles  of  association,  until  July  8,  1871,  when 
the  articles  were  filed  with  the  Secretary  of  State  of  Wiscon- 
sin. They  may  be  regarded,  perhaps,  as  substantially  em  - 
bracing  the  particulars  required  in  the  certificate.  The  greater 
portion  of  the  indebtedness  sued  for  had  been  contracted  prior 
to  that  time. 

The  filing  of  the  articles  in  the  office  of  the  city  clerk  of 
Milwaukee,  in  which  place  the  business  of  the  corporation  was 
to  be  transacted,  and  the  publication  in  the  newspapers,  did 
not  take  place  until  after  August  19,  1871,  when  the  whole 
indebtedness  had  been  contracted. 

We  are  of  opinion  the  defendants  were  liable  as  partners, 

and  had  not  absolved  themselves  from  responsibility  as  such  by 

having  become  a  corporation. 

The  "judgment  will  be  reversed.  T  j  ,  , 

J     &  Judgment  reversed. 
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Commissioners  of  Highways  of  the  Town  of  Hale 
v. 
The  People  ex  rel.  John    H.  Welch. 

1.  Mandamus — will  not  lie  to  compel  the  removal  of  obstructions  in  a 
public  highway.  When  an  indictment  will  lie  for  obstructing  a  public  high- 
way, and  will  afford  a  remedy  convenient,  beneficial  and  effectual  in  its 
nature,  as  a  mandamus,  to  compel  the  opening  of  the  highway,  a  mandamus 
wiil  not  be  awarded. 

2.  When  it  appears  that  a  highway  has  been  obstructed,  after  having 
been  opened  and  traveled  by  the  public,  the  proper  remedy  is  by  a  prose- 
cution, under  the  statute,  against  the  party  causing  the  obstruction,  and  not 
by  mandamus  to  compel  the  commissioners  of  highways  to  remove  the  ob- 
structions and  open  the  road. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  petition  to  the  circuit  court  of  Warren  county, 
setting  forth  that  a  road  therein  described  was,  on  the  29th  of 
October,  1831,  by  the  county  commissioners  of  Warren  county, 
ordered  to  be  opened,  and  that  it  was  so  opened  and  used  as  a 
public  road  from  that  time  until  about  the  year  1859,  when  the 
owners  of  lands  over  which  the  road  ran  fenced  it  up,  and  put 
in  bars  for  persons  using  the  road  to  pass  through,  and  that 
the  public  continued  to  use  said  highway,  passing  through  the 
bars,  until  about  a  year  previous  to  filing  the  petition,  when 
the  bars  were  nailed  up  and  the  highway  entirely  obstructed. 
The  petition  further  states  that  the  commissioners  of  highways 
had  been  requested  to  remove  the  obstructions  and  open  the 
highway,  which  they  had  failed  to  do,  and  prays  for  a  writ  of 
mandamus  to  compel  them  to  do  so. 

A  peremptory  mandamus  was  awarded,  and  the  commission- 
ers of  highways  bring  the  case  to  this  court  by  appeal. 

Mr.  John  Porter,  and  Mr.  John  J.  Glenn,  for  the  appel- 
lants. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Although  the  nominal  purpose  of  this  mandamus  is  to  open 
a  highway,  its  real  purpose  is  to  remove  obstructions  claimed 
to  have  been  improperly  placed  in  a  highway,  established  and 
used  for  a  period  of  more  than  twenty  years.  The  great  mass 
of  the  testimony  introduced  by  the  respective  parties  relates 
entirely  to  the  question,  whether  a  highway  in  fact  existed 
where  the  alleged  obstructions  were  placed,  and  the  arguments 
are  chiefly  devoted  to  this  point.  The  case  is,  therefore,  en- 
tirely different  from  Commissioners,  etc.  v.  The  People  ex 
rel.  31  111.  99,  and  Hall  et  al.  v.  The  People  ex  rel.  57  id. 
307,  cited  by  counsel  for  the  relator.  In  those  cases  new  high- 
ways, which  had  been  lawfully  established,  were  to  be  opened, 
and  it  was  indispensable  that  the  commissioners  should  act  for 
that  purpose.  Parties  could  not  be  indicted  or  prosecuted  for 
obstructing  highways  that  had  never  been  opened  to  the  public 
for  travel,  and  the  commissioners  were  alone  empowered  by 
the  law  to  take  certain  necessary  preliminary  steps  for  opening 
them. 

Here,  however,  if  a  highway  existed  and  was  obstructed, 
there  was  a  complete  and  adequate  remedy,  by  which  any  per- 
son, feeling  sufficiently  interested,  could  cause  the  obstruction 
to  be  removed  and  the  author  of  it  to  be  punished,  and  there 
was  no  necessity  for  resorting  to  a  mandamus.  It  is  said  in 
Tapping  on  Mandamus,  p.  76,  side  25,  in  discussing  whether 
there  being  a  remedy  by  indictment  for  the  grievance  com- 
plained of,  will  preclude  relief  by  mandamus,  "  the  test  is, 
whether  the  writ  or  the  indictment  is  the  more  effectual  rem- 
edy. Therefore,  in  all  cases  where  an  indictment  is  a  remedy 
equally  convenient,  beneficial,  and  effectual  in  its  nature  as  a 
mandamus,  or  in  other  words,  is  the  proper  remedy,  the  court 
will  not  grant  the  writ." 

In  addition  to  other  remedies,  provided  by  the  highway 
laws,  in  cases  of  obstructions,  at  and  long  prior  to  the  com- 
mencement of  this  suit,  it  was  provided  by  statute:  "If  any 
person  shall  obstruct  or  injure,  or  cause  to  be  obstructed  or 
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injured,  any  public  road  or  highway,  *  *  *  or  shall  con- 
tinue such  obstruction,  so  as  to  render  the  same  inconvenient 
or  dangerous  to  pass,  *  .  *  *  *  every  person  so  offending 
shall,  upon  conviction  thereof,  be  fined  not  exceeding  $100; 
and  every  such  nuisance  may,  by  order  of  the  circuit  court 
before  whom  the  conviction  may  take  place,  be  removed  and 
abated  by  the  sheriff  of  the  proper  county,"  etc.  Gross'  Stat- 
utes of  1869,  p.  193,  sec.  21.  Substantially  the  same  provis- 
ion will  be  found  in  Kevised  Statutes  of  1874,  p.  221,  subdi- 
vision 5. 

But  the  question,  whether  mandamus  will  lie  in  such  a  case, 
is  not  a  new  one  in  this  court,  and  it  is,  therefore,  unnecessary 
to  pursue  the  discussion  further.  People  v.  Curyea  et  at.  16 
111.  547,  and  Commissioners  of  Highways,  etc.  v.  The  People 
ex  rel.  etc.  66  id.  339,  are  directly  in  point,  and  hold  that  the 
case  is  not  one  in  which  there  should  be  relief  by  mandamus. 

The  judgment  is  reversed. 

Judgment  reversed. 


John  Higgins 

v. 

W.  M.  Bullock. 

1.  Admission — by  motion  to  dissolve  injunction.  A  motion  to  dissolve  an 
injunction  and  dismiss  the  bill  admits  the  averments  of  the  bill  to  be  true. 

2.  Injunction — collection  of  judgment.  Although  a  judgment  at  law 
may  be  unjust,  yet,  where  a  legal  defense  existed,  and  the  defendant  had  an 
opportunity  to  make  the  same  in  the  action  at  law,  and  by  his  own  neglect 
failed  to  do  so,  he  can  obtain  no  relief  in  equity. 

3.  A  court  of  chancery  has  the  undoubted  power  to  afford  relief  in  a 
proper  case  against  a  judgment  at  law,  but  it  must  appear  that  the  party 
complaining  has  been  guilty  of  no  negligence  or  laches,  and  has  been  pre- 
vented from  interposing  a  defense  through  accident,  fraud  or  mistake,  with- 
out fault  or  blame  on  his  part. 

4.  Where  a  party,  when  served  with  summons,  failed  to  make  any  defense, 
upon  the  promise  of  the  sheriff  not  to  return  the  same  as  served  until  he 
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ascertained  if  it  was  not  intended  for  a  person  of  the  same  name,  and  then, 
if  it  was  not  so  intended,  to  notify  such  party  before  returning  the  same  as 
served  on  him,  which  he  did  not  do,  this  was  held  no  sufficient  excuse  for 
the  partj'-  neglecting  to  interpose  his  defense. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Clark  &  Elwood,  and  Messrs.  Bell  &  Green,  for 
the  appellant. 

Messrs.  Briggs  &  Meek,  Messrs.  Bangs  &  Shaw,  and 
Mr.  Robert  B.  Edwards,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  brought  by  appellant  against 
appellee,  to  enjoin  the  collection  of  a  judgment  recovered  in 
the  circuit  court  of  Woodford  county,  at  the  August  term, 
1870,  in  favor  of  appellee,  against  appellant  and  Elisha 
Wright. 

At  the  August  term,  1874,  of  the  circuit  court  of  Woodford 
county,  on  motion  of  appellee,  the  injunction  was  dissolved 
and  the  bill  dismissed,  and  the  damages  of  appellee  were 
assessed  by  the  court  at  the  sum  of  $50. 

The  dissolving  the  injunction,  dismissing  the  bill  and  assess- 
ment of  damages  are  assigned  for  error. 

On  the  motion  to  dissolve  the  injunction,  the  averments  of 
the  bill  are  to  be  taken  as  true.  The  question  then  arises,  con- 
ceding the  facts  averred  in  the  bill  to  be  true,  are  they  suffi- 
cient to  authorize  a  court  of  equity  to  grant  the  relief  claimed? 

In  deciding  this  question,  it  will  not  be  necessary  to  consider 
all  the  allegations  of  the  bill.  Although  the  judgment  may  be 
unjust,  and  appellant  may  have  had  a  complete  defense  to  the 
note  upon  which  it  was  rendered,  yet,  if  he  had  an  opportu- 
nity to  make  his  defense  in  the  action  at  law,  and,  by  his  own 
neglect,  failed  to  appear  on  the  return  day  of  the  summons, 
and  interpose  a  defense,  he  can  not  be  permitted  to  go  into  a 
court  of  equity  and  make  that  defense  availing. 
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There  is  no  pretense  that  the  summons  was  not  properly 
issued  and  placed  in  the  hands  of  the  sheriff  of  Wabash  county, 
where  appellant  resided,  for  service  upon  him.  But  the  sub- 
stance of  the  averments  is,  that  appellant  was  misled  by  the 
sheriff. 

The  allegation  in  the  bill  is  as  follows :  "  That  the  summons 
in  said  suit  was  sent  by  appellee,  or  his  attorneys,  to  the  sher- 
iff of  Wabash  county,  at  that  time  one  Isaac  Ogden,  to  be 
served  on  appellant,  or  on  some  man  in  the  county  of  appellant 
of  the  name  of  John  Higgins,  and  appellant  alleges  that  there 
were  at  least  two  men,  residents  of  said  county  at  that  time, 
of  that  name;  that  the  said  Ogden  called  on  appellant  and 
inquired  of  him  whether  or  not  he  was  the  John  Higgins  who 
was  sued  in  Woodford  county  jointly  with  one  Elisha  Wright, 
or  whether  it  was  another  John  Higgins  who  lived  in  Wabash 
county,  or  the  John  Higgins  who  lived  in  the  adjoining  county 
of  Richland;  that  appellant  examined  the  summons,  and,  find- 
ing the  name  of  Elisha  Wright  associated,  and  knowing  that 
he  had  no  acquaintance  with  any  man  of  that  name,  and  that 
he  never,  at  any  time,  with  such  a  man,  had  joint  dealings  with 
appellee  or  any  one  else,  whereby  he  had  jointly  contracted  with 
said  Elisha  Wright  to  pay  the  appellee  or  any  one  else  any  sum 
of  money  that  could  have  gone  into  the  hands  of  appellee,  ap- 
pellant very  naturally  concluded  that  he  was  not  the  John 
Higgins  named  in  said  summons,  and  so  told  the  said  Ogden; 
and  the  said  Ogden  professed  to  have  come  to  a  like  conclusion, 
and  so  expressed  himself  to  appellant;  and  appellant  alleges 
that,  at  the  time  he  and  the  said  Ogden  parted,  the  said  Ogden 
informed  appellant  that  he  would  call  on  the  other  John  Hig- 
gins, resident  of  Wabash  county,  and  if  he  should  know 
nothing  touching  the  subject  matter  of  said  suit,  he  would 
notify  appellant  before  making  a  return  of  said  summons;  and 
that  the  said  Ogden  did  not  notify  appellant  that  he  had  re- 
turned said  summons  as  served  on  appellant,  or  that  he  in- 
tended to  return  the  same  as  served." 

It  is  alleged  in  the  bill  that  the  summons  was  read  to  appel- 
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lant,  and  it  is  not  claimed  that  lie  did  not  fully  comprehend 
and  understand  it. 

The  law  required  the  sheriff,  after  he  had  read  the  summons 
to  appellant,  to  indorse  his  return  upon  it,  showing  the  time 
and  manner  he  had  served  it,  and  return  it  to  the  clerk  of  the 
court  who  issued  it.  Appellant  must  be  presumed  to  know 
the  duty  the  law  cast  upon  the  sheriff,  and  he  had  no  right  to 
think  or  believe  the  sheriff  would  do  otherwise  than  discharge 
his  duty  as  the  law  required.  If,  however,  he  saw  proper  to 
rely  upon  the  sheriff  to  hunt  up  another  John  Higgins  upon 
whom  to  serve  the  writ,  or  to  give  him  notice  of  the  fact  that 
he  had  returned  the  summons  served,  and  the  sheriff  has  de- 
ceived him  in  this  regard,  that  is  a  matter  entirely  between 
appellant  and  the  sheriff,  and  can  not  affect  the  validity  of  the 
judgment;  neither  would  it  relieve  appellant  from  the  duty  to 
appear  and  interpose  his  defense  to  the  action  at  law. 

When  appellee  had  caused  to  be  issued  a  summons  in  due 
form  of  law,  and  had  it  served  upon  appellant  by  the  proper 
officer,  and  in  the  mode  prescribed  by  the  statute,  he  had  per- 
formed his  whole  duty,  and  if  appellant  failed  to  appear  and 
interpose  his  defense,  but  placed  reliance  on  statements  of  the 
sheriff,  he  did  this  at  his  peril. 

A  court  of  chancery  has  the  undoubted  power  to  afford  re- 
lief in  a  proper  case,  against  a  judgment  at  law,  but  it  must 
appear  that  the  party  complaining  has  been  guilty  of  no 
negligence  or  laches,  and  that  he  has  been  prevented  from  in- 
terposing a  defense  through  accident,  fraud  or  mistake,  without 
fault  or  blame  on  his  part. 

The  rule  is  stated  in  Story's  Equity  Jurisprudence,  vol.  2, 
sec.  887,  as  follows  :  "In  regard  to  injunctions,  after  a  judgment 
at  law,  it  may  be  stated,  as  a  general  principle,  that  any  facts 
which  prove  it  to  be  against  conscience  to  execute  such  judg- 
ment, and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  himself  or  his  agents,  will 
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authorize  a  court  of  equity  to  interfere."     See,  also,  Owens  v. 
Ranstead,  22  111.  161. 

Under  the  rule  thus  announced,  appellant  was  not  entitled 
to  relief.  His  failure  to  defend  in  the  action  at  law  grew  out 
of  his  own  negligence. 

Upon  dissolving  the  injunction,  the  court  assessed  the  dam- 
ages at  the  sum  of  $50.  This,  the  statute  did  not  authorize. 
The  judgment  enjoined  was  rendered  for  the  sum  of  $295. 
The  statute  declares:  "  If  the  injunction  be  dissolved,  in  whole 
or  in  part,  the  complainant  shall  pay,  exclusive  of  legal  inter- 
est and  costs,  such  damages  as  the  court  shall  award,  not  ex- 
ceeding 10  per  cent  on  such  part  as  may  be  released  from  the 
injunction."  See  R.  S.  of  1874,  page  579,  sec.  8;  Roberts  v. 
Fahs,  36  111.  268. 

The  judgment  enjoined  being  a  money  judgment,  the  damages 
could  not  exceed  10  per  cent  on  the  amount  of  the  judgment. 

For  this  error,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Samuel  Galbraith 

v. 
Conrad  Littiech. 

1.  Highway— presumption  as  to  legality  in  laying  out.  When  an  order 
of  the  county  court  is  shown  establishing  a  road,  upon  a  report  signed  by 
two  of  the  viewers,  and  the  report  does  not  show  that  the  third  viewer  failed 
or  refused  to  act,  it  will  be  presumed  he  was  present  and  so  acted  with  the 
other  two,  and  this  presumption  can  not  be  overcome  by  parol  evidence. 

2.  Same — viewer  becoming  member  of  county  court.  When  the  report  of 
two  viewers,  appointed  to  view  and  locate  a  road,  is  approved  by  the  county 
court,  and  the  road  ordered  to  be  opened,  the  proceeding  will  not  be  invali- 
dated from  the  fact  that  one  of  the  viewers,  who  had  no  personal  interest, 
was  elected  a  member  of  the  court,  and  joined  in  the  order  of  approval. 

3.  Same — marking  by  stakes.  The  validity  of  a  road  laid  out  by  the 
county  court  does  not  depend  upon  the  planting  of  stakes.    Their  only  use 
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is  to  indicate  the  line,  until  it  becomes  plain  by  travel  or  otherwise.    The 
location  of  the  road  may  be  shown  without  such  marks. 

4.  Same — abandonment  for  new  route.  A  party  can  not,  by  his  own  act, 
relocate  a  road.  That  can  only  be  done  by  those  having  the  power  by  law. 
The  fact  that  a  party  has  given  other  ground  for  a  road,  without  proof  of 
acceptance  by  the  public  authorities,  will  not  show  an  abandonment  of  the 
old  line. 

5.  Same — limitation  does  not  run  against  the  public.  As  laches  does  not 
estop,  or  the  Statute  of  Limitations  run  against  the  public,  it  follows  that  a 
mere  non-user  of  a  highway  will  not  prevent  the  people  from  asserting  their 
rights  as  against  one  obstructing  the  same. 

6.  Where  a  public  highway  has  been  abandoned  for  a  great  length  of 
time,  and  another  road  has  been  opened  and  traveled  by  the  public,  and  re- 
cognized by  the  public  authorities  having  charge  of  the  roads,  and  repaired 
by  them  as  such,  an  abandonment  may  be  presumed. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  John  Simpson,  and  Messrs.  Pepper  &  Wilson,  for  the 
appellant- 
Mr.  James  W.  Davidson,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  suit  was  brought  by  appellee,  as  supervisor  of  roads  in 
Henderson  county,  before  a  justice  of  the  peace,  to  recover  a 
penalty  from  appellant  for  obstructing  a  public  highway.  A 
trial  was  had  before  the  justice,  and  resulted  in  a  recovery  of 
one  dollar  and  costs.  An  appeal  was  prosecuted  to  the  circuit 
court,  and  a  change  of  venue  was  had  from  that  county  to  the 
MerCer  circuit  court.  A  trial  was  there  had,  resulting  as  it 
did  before  the  justice  of  the  peace.  A  motion  for  a  new  trial 
was  entered,  but  overruled  by  the  court,  and  the  case  is  appealed 
to  this  court. 

All  the  grounds  urged  for  a  new  trial  are  of  the  most  tech- 
nical character.  It  is  first  insisted  that  but  two  of  the  viewers 
appointed  by  the  county  commissioners  acted  in  laying  out  the 
road,  and  it  is  therefore  illegal.     Appellant  concedes  that,  had 
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all  acted,  the  concurrence  of  two  would  have  answered  the 
requirements  of  the  law.  Whether  all  three  joined  in  the  re- 
port, still  we  must  presume  that  all  three  did  act,  although  but 
two  signed  the  report. 

In  the  cases  of  Nealy  v.  Broion,  1  Gilm.  10,  Ferris  v.  Ward, 
4  Gilm.  499,  and  Dumoss  v.  Francis,  15  111.  543,  it  was  held 
that  on  presenting  the  order  of  the  county  commissioners  es- 
tablishing the  road,  it  would  be  presumed,  until  disproved, 
that  all  the  antecedent  steps  required  by  the  statute  had  been 
taken.  In  this  case  the  order  establishing  the  road  was  intro- 
duced, aud  also  the  report  signed  by  two  of  the  viewers.  It 
did  not  state  that  the  other  failed  or  refused  to  act  with  them, 
and  failing  to  state  that  fact  we  must  presume  that  he  was 
present  and  so  acted — nor  can  the  presumption  as  to  that  fact 
be  overcome  by  parol  evidence.  We  will  presume  that  the 
county  commissioners  heard  evidence,  that  the  other  commis- 
sioner acted,  but  failed  to  join  in  the  report,  and  the  presump- 
tion is  not  contradicted  by  the  record.  This  is  a  complete 
answer  to  that  objection. 

It  is  also  objected  that  one  of  the  viewers  who  assisted  in 
locating  the  road,  subsequently  became  one  of  the  county  com- 
missioners, and  acted  in  the  approval  of  the  report.  We  see 
no  illegality  in  this.  He  had  no  interest  in  the  result,  and 
the  other  two  seem  to  have  concurred  in  its  approval  and  in 
ordering  the  oj)ening  of  the  road.  No  reason  is  perceived  why 
such  action  should  invalidate  the  proceeding. 

There  is  evidence  that  the  road  was  opened,  traveled,  and 
was  repaired  in  places  on  its  line,  for  a  period  of  twenty  years, 
or  a  little  less,  before  this  obstruction  was  made.  As  to  the 
precise  line  of  the  road,  it  was  for  the  jury  to  determine  and 
to  find  whether  it  had  been  obstructed,  as  charged.  When 
appellant  closed  up  a  traveled  way  of  such  long  standing,  the 
presumptions  were  against  him,  and  it  was  for  him  to  show 
that  the  road  was  located  on  other  ground,  and  this  was  not 
done  by  proving  that  but  two  stakes  were  planted.  The  valid- 
ity of  the  road  did  not  depend  upon  planting  stakes  any  more 
than  on  maintaining  them  after  they  were  planted.     Their 
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obvious  use  was  only  to  indicate  the  line  of  the  road,  as  located, 
until  it  became  plain  by  travel  or  otherwise.  A  trail,  or  any- 
thing which  answered  the  purpose,  enabled  travel  to  follow  the 
line  of  the  road,  and  that  was  all  that  was  required,  and  the 
plowing  of  furrows  was  intended  for  the  same  purpose.  If 
the  place  was  known  and  proved  without  these  marks,  the 
same  result  is  attained.  And  it  was  for  the  jury  to  say  whether 
its  location  was  proved,  and  whether  appellant  obstructed  it; 
and  they  have  found  that  both  facts  were  proved,  and  the  cir- 
cuit judge  has  manifested  his  approval  of  that  finding  by  over- 
ruling a  motion  for  a  new  trial,  and  we  shall  not  nicely  examine 
and  balance  the  evidence,  to  say  whether  we  would  probably 
have  arrived  at  a  different  conclusion. 

The  question,  whether  or  not  the  proof  shows  an  abandon- 
ment of  the  road  by  the  public,  has  been  urged  upon  our 
attention.  The  record  contains  no  direct  evidence  of  an  aban- 
donment. There  was  no  order  of  the  county  commissioners 
ever  adopted  by  which  it  was  vacated.  Appellant  proved  that 
he,  by  deed,  dedicated  a  strip  of  land,  fifty  feet  in  width,  near 
the  place  of  the  obstruction,  to  the  public  for  a  highway ;  but 
this  strip  was  obstructed  by  gates  at  each  end.  Such  acts  are 
inconsistent  with  a  dedication,  requiring  strong  proof  of  accept- 
ance by  the  public  authorities,  and  an  intention  to  change  the 
old  road  to  the  new  location,  before  such  an  abandonment 
could  be  presumed.  A  party  can  not,  by  his  own  act,  relocate 
a  road.  That  can  only  be  done  by  those  to  whom  the  law  has 
intrusted  the  power.  We,  in  this  case,  find  no  evidence  of  an 
acceptance  of  the  proffered  dedication,  and  abandonment  of  the 
old  road.  Nor  does  laches  estop,  or  the  Statute  of  Limitations 
run  against  the  people.  A  mere  non-user  will  not  prevent 
the  people  from  asserting  their  rights;  but  where  a  public 
highway  has  been  abandoned  for  a  great  length  of  time,  and 
another  road  has  been  opened,  traveled  by  the  public,  and  re- 
cognized by  the  public  authorities  intrusted  with  the  control 
of  public  highways,  and  repaired  by  them  as  such,  an  abandon- 
ment may  be  presumed — but  in  this  case  we  fail  to  find  any 
evidence  of  such  acts  on  the  part  of  the  road  authorities,  nor 
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can  we  infer  that  they  in  anywise  recognized  the  proposed  new 
route  as  a  public  road. 

We  perceive  no  error  in  this  record,  and  the  judgment  of 
the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Sarin  D.  Putekbaugh 

v. 
DeWitt  C.  Farrell. 

1.  Usury — burden  of  proof  to  show.  If  a  party,  when  sued  upon  his 
note,  sets  up  usury  in  defense,  he  holds  the  affirmative  of  the  issue,  and 
must  maintain  it  by  a  preponderance  of  evidence. 

2.  Same — in  old  transaction,  can  not  be  pleaded  to  new  one.  Where  an 
old  transaction  is  settled  and  closed,  and  a  new  loan  made,  the  borrower 
will  not  be  allowed  to  set  up  usury  in  the  former  transaction  as  against  the 
new  loan. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  P.  G-.  Ingersoll,  for  the  appellant. 

Messrs.  McCulloch,  Stevens  &  Wilson,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Peoria  circuit  court,  on  a  promis- 
sory note.  The  defense  was  usury,  and  tried  by  the  court 
without  a  jury.  The  court  found  for  the  plaintiff  the  amount 
of  the  note  and  interest,  and  rendered  judgment  therefor. 
Defendant  appeals. 

The  case  turned  upon  the  point,  was  this  note  for  a  new  loan, 
or  for  the  balance  due  on  the  first  loan?  If  the  first,  then  it 
was  claimed  the  transaction  was  usurious. 

The  defendant  held  the  affirmative  of  the  issue,  and  was 
bound  to  maintain  it  by  a  preponderance  of  evidence.     The 
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plaintiff  was  called  as  a  witness  by  defendant,  and  he  stated 
distinctly  the  note  in  suit  was  for  a  new  loan,  and  he  is  cor- 
roborated by  the  fact  that  the  old  note  was  surrendered  and 
trust  deed  released,  and  this  note  accepted  without  security. 
We  think,  with  the  circuit  court,  that  the  old  transaction  was 
closed,  and  this  note  given  for  a  new  loan,  and  must  be  paid 
according  to  its  terms. 

The  judgment  of  the  circuit  court  is  right,  and  must  be 
affirmed. 

Judgment  affirmed. 


Charles  B.  Knox,  Admr.  etc. 

v. 

The  City  of  Sterling. 

1.  Action — when  it  does  not  survive.  Where  a  party  made  an  excavation 
in  a  street  of  a  city  without  permission,  into  which  a  person  fell  and  there- 
by received  an  injury,  and  the  injured  person  recovered  damages  in  a  suit 
against  the  city,  the  latter  giving  the  party  making  the  excavation  notice  of 
the  pendency  of  the  suit  before  trial,  and  such  party  died  before  the  statute 
of  1872,  providing  that  certain  causes  of  action  should  survive,  went  into 
force,  it  was  held,  in  a  suit  by  the  city  against  the  estate  of  such  party,  that 
the  right  of  action  did  not  survive,  it  being  founded  in  tort. 

2.  Judgment — effect  of  notice  to  party  liable  over.  Where  the  author  of 
a  nuisance  in  a  street  is  liable  over  to  municipal  authorities  for  any  dam- 
ages  the  corporation  may  be  compelled  to  pay  for  his  wrongful  act,  notice 
by  the  corporation  to  him,  of  a  suit  against  it  growing  out  of  the  nuisance, 
will  not  make  him  a  party  to  the  judgment,  or  estop  him  from  questioning 
his  liability  when  sued  by  the  corporation. 

3.  Municipal  corporation — remedy  over  against  author  of  nuisance. 
If  a  city,  as  between  itself  and  the  author  of  a  nuisance  in  a  street,  is  also  a 
wrong-doer,  it  can  have  no  remedy  over  against  the  author  of  the  nuisance 
for  damages  it  may  be  compelled  to  pay  to  a  third  person,  in  consequence  of 
the  wrongful  act. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 
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Messrs.  Sweeney  &  Jackson,  for  the  appellant. 

Mr.  John  G.  Manahan,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

An  action  on  the  case  was  brought  in  the  Whiteside  circuit 
court,  by  one  Thomas,  against  the  city  of  Sterling,  to  recover 
for  personal  injuries  received  by  the  former  by  falling  into  an 
excavation  in  one  of  the  public  streets  of  that  city.  This  ex- 
cavation was  made  under  the  sidewalk  by  William  Edwards, 
while  erecting  stores  on  his  own  abutting  property,  without 
permission  of  the  city  to  thus  interfere  with  the  street,  and 
notice  was  given  to  him  of  the  pendency  of  the  suit,  before 
trial.  Judgment  was  recovered  by  Thomas  against  the  city  at 
the  May  term,  1870,  for  $850.  An  appeal  was  prosecuted  to 
the  Supreme  Court,  where  it  was  affirmed.  Edwards  died 
December,  1871,  and  letters-of  administration  issued  from  the 
county  court  of  Rock  Island  county.  The  city  of  Sterling, 
having  paid  the  judgment,  presented  a  claim  against  intes- 
tate's estate,  in  the  county  court,  for  the  amount  of  the  judg- 
ment, costs  and  disbursements  for  attorney's  fees.  It  was  dis- 
allowed. An  appeal  was  taken  by  the  city  to  the  circuit  court 
of  Rock  Island  county,  where  the  case  was  tried  before  the 
court  without  a  jury  and  there  allowed,  and  judgment  ren- 
dered for  $1174,  from  which  the  administrator  appealed  to  this 
court. 

The  only  question  arising  upon  the  record  is,  whether,  if 
Edwards  was  liable  over,  the  cause  of  action  survived  against 
his  estate.  He  having  died  before  the  statute  of  1872  went 
into  force,  the  question  is  to  be  determined  solely  by  the  prin- 
ciples of  the  common  law.  If  the  remedy  over  must  be 
sought  in  an  action  founded  in  tort,  and  in  form  ex  delicto 
for  the  recovery  of  damages,  and  the  plea  not  guilty,  the  action 
would  not  survive  against  the  administrator,  but  would  fall 
within  the  maxim  actio  personalis  moritur  cum  persona. 
1  Chit.  PI.  68;  Barret  v.  Gaston,  Breese  R.  255. 
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If  tlie  city  had  sued  Edwards  in  his  lifetime  the  action 
would  have  been  in  form  ex  delicto  for  damages,  and  the  plea 
not  guilty.  The  facts  would  not,  at  common  law,  sustain  an 
action  in  form  ex  contractu,  because  the  gist  of  the  action 
would  be  for  a  tort — the  creation  of  a  public  nuisance. 
Although  notice  was  given  to  Edwards,  he  did  not  thereby  be- 
come a  party  to  the  judgment.  Severin  et  al.  v.  Eddy,  52 
111.  189.  Nor  was  he  thereby  estopped  from  showing  that  he 
was  under  no  obligation  to  keep  the  street  in  a  safe  condition, 
or  that  it  was  not  through  his  fault  that  the  accident  happened. 
Chicago  v.  Bobbins,  4  Wall.  657;  Dillon  on  Mun.  Corp.  sec. 
795,  and  cases  in  notes. 

The  theory  of  the  liability  of  the  property  owner  over  to 
the  city  is,  that  the  former  is  the  real  author  of  the  wrong,  and 
by  reason  of  the  corporation  not  being  itself  a  wrong-doer,  but 
having,  by  its  legal  relative  position  to  the  public,  been  com- 
pelled to  pay  the  damages  sustained,  it  shall  have  a  remedy 
over  against  the  real  author  of  the  injury.  If,  as  between 
itself  and  the  author  of  the  nuisance,  the  corporation  was  a 
wrong-doer,  it  could  have  no  remedy  over.  Dillon  on  Mun. 
Corp.  supra. 

We  are  of  opinion  that  the  action  did  not  survive  against 
the  administrator,  and  the  judgment  of  the  circuit  court  must, 
therefore,  be  reversed. 

Judgment  reversed. 


Louis  Barnett 

v. 

Royal  B.  Barnes. 

1.  Contract — when  executory  and  under  seal,  can  not  be  modified  by  parol. 
A  sealed  executory  contract  can  not  be  modified  or  in  part  changed  by  parol 
agreement,  so  as  to  authorize  either  party  to  sue  upon  it  as  thus  modified. 

2.  Where  a  lease  under  seal  fixes  a  certain  amount  of  rent  to  be  paid 
each  month,  a  parol  agreement  changing  the  amount  of  rent  to  be  paid  for 
the  unexpired  term,  and  leaving  the  lease  in  other  respects  unchanged  and  in 
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force,  is  not  binding  upon  the  lessor,  and  he  will,  notwithstanding  such 
parol  agreement,  be  entitled  to  recover  the  amount  of  rent  called  for  by  the 
lease. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  E.   &  A.  Tan  Buren,  for  the  appellant. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  12th  day  of  January,  1872,  the  parties  entered  into 
a  written  lease  under  seal,  by  which  appellee  let  to  appellant 
certain  premises  from  the  1st  day  of  May,  1872,  to  the  30th 
day  of  April,  1874,  for  the  sum  of  $4000,  payable  in  install- 
ments of  $166.66  monthly,  in  advance.  The  rent  was  paid  in 
accordance  with  the  terms  of  the  lease  up  to  and  including  the 
month  of  April,  1873,  except  that,  by  a  verbal  arrangement, 
appellee  deducted  $25  from  each  installment  for  the  months 
of  December,  1872,  January,  February,  March  and  April, 
1873. 

It  is  claimed,  about  the  1st  of  May,  1873,  a  verbal  agree- 
ment was  made  between  the  parties,  by  which  appellant  should 
have  the  premises  for  the  next  year,  commencing  on  the  1st 
day  of  May,  at  the  same  rent  for  which  he  had  had  the  prem- 
ises previous. to  the  fire,  viz:  $900  per  year.  On  the  1st  day 
of  June,  1873,  appellant  offered  to  pay  a  month's  rent  at  the 
rate  of  $900  per  year,  which  appellee  refused  to  take,  and  this 
suit  is  brought  to  recover  a  month's  rent  at  the  rate  fixed  by  the 
original  lease.  The  making  of  the  new  agreement  is  denied 
by  appellee,  but,  conceding  it  was  made  as  appellant  alleges  it 
was,  the  question  arises  as  to  the  effect  to  be  given  to  it. 

The  court  found  correctly,  the  "indenture  of  lease,  date 
January  12,  1872,  was  never,  by  any  instrument  in  writing 
sealed  or  unsealed,  canceled,  released,  discharged  or  done  away 
with."  It  is  not  insisted  the  lease  was  abrogated,  but  only 
that  its  terms  were  materially  changed  by  the  parol  agreement. 
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The  contract  was  executory^  and  it  was  not  competent  for  the 
parties  to  change  its  terms  by  parol.  The  case  of  Hume  Bros, 
et  al.  v.  Taylor  et  al.  63  111.  43,  is  to  the  point,  and  is  conclu- 
sive of  the  case  at  bar.  It  was  there  decided,  a  sealed  execu- 
tory contract  can  not  be  modified  or  in  part  changed  by  parol 
agreement,  so  as  to  authorize  either  party  to  sue  upon  it.  To 
the  same  effect  is  Chapman  v.  JfeGrew,  20  111.  101. 

The  judgment  was  authorized  by  the  law  and  the  evidence, 
and  must  be  affirmed. 

Judgment  affirmed. 


Bridget    Connelly  et  al. 


Robert   C.  Dunn  et  ah 

1.  Witness — wife  of  deceased  party  as  against  his  heirs.  On  bill  by  the 
heirs  at  law  of  a  deceased  person,  against  his  widow,  for  the  partition  of 
land,  and  cross-bill  by  such  widow  to  have  a  resulting  trust  declared  in  her 
favor,  she  is  not  a  competent  witness  to  establish  the  trust  as  against  the 
heirs. 

2.  If  the  suit  had  been  between  the  husband  and  the  wife,  in  respect  to 
her  separate  property,  then  it  seems,  under  the  fifth  section  of  the  statute 
authorizing  parties  to  testify,  she  might  be  a  competent  witness,  as  well  as 
the  husband,  but  after  his  death  she  is  rendered  incompetent  by  the  statute. 

3.  Same — wife  of  deceased  person.  On  cross-bill  by  the  widow  of  a  de- 
ceased person,  to  have  a  resulting  trust  declared  in  her  favor,  as  to  certain 
land  purchased  by  the  deceased  husband  during  the  marriage,  if  one  of  the 
heirs,  an  adverse  party,  testifies  as  to  what  property  the  widow  brought  with 
her  upon  her  marriage,  it  seems  the  widow  may  testify  as  to  such  matter, 
but  not  generally  to  show  that  the  land  was  bought  with  her  means. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Bennett,  Kretzinoer  &  Yeeder,  for  the  appel- 
lants. 

Messrs.  Rosenthal  &  Pence,  and  Mr.  Frank  J.  Crawford, 
for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  Robert  C.  Dunn,  George 
Dunn  and  Robert  John  Speck,  heirs  at  law  of  Charles  Dunn, 
deceased,  who  died  intestate,  without  any  child  or  descendant 
of  a  child,  against  Bridget  Connelly,  widow  of  said  Charles 
Dunn,  and  Patrick  Connelly,  her  present  husband,  for  the  par- 
tition of  two  certain  tracts  of  land  situate  in  Cook  county,  of 
which  Charles  Dunn  died  seized,  the  title  thereof  being  in  his 
name. 

Bridget  Connelly  answered,  and  filed  her  cross-bill,  setting 
up  that  the  premises  were  purchased  with  her  money,  by  her 
husband,  Charles  Dunn,  with  an  express  agreement  on  his 
part  that  the  title  should  be  taken  in  her  name,  and  asking  the 
court  to  declare  a  resulting  trust  in  her  favor  in  the  whole 
premises.  The  court  below  granted  the  relief  prayed  for  in 
the  original  bill,  and  dismissed  the  cross-bill,  and  the  defend- 
ants appealed. 

The  only  testimony  to  establish  the  resulting  trust  claimed, 
was  that  of  Bridget  Connelly,  who  was  the  wife  of  Charles 
Dunn,  deceased,  at  and  before  the  time  of  the  purchase  of  the 
lands  by  him.  The  introduction  of  this  testimony  was  ob- 
jected to  by  the  complainants,  in  the  court  below,  as  being 
incompetent,  but  it  was  admitted,  and  exception  taken. 

The  first  question  arising  is  as  to  the  competency  of  this 
testimony.  Our  statute,  admitting  parties  to  a  suit,  or  per- 
sons interested,  to  testify,  expressly  provides,  that  no  such 
party,  or  person  interested,  shall  be  allowed  to  testify  therein 
in  his  own  behalf,  where  the  adverse  party  sues  or  defends  as 
executor,  administrator,  heir,  legatee  or  devisee  of  a  deceased 
person,  with  certain  exceptions  not  applicable  here.  The  stat- 
ute plainly  excludes  Bridget  Connelly  as  a  witness.  The  ad- 
verse parties  in  the  suit  sue  in  the  original  bill,  and  defend  in 
the  cross-bill,  as  heirs  of  a  deceased  person. 

It  is  claimed  by  appellees'  counsel  that  the  witness  was  com- 
petent under  the  fifth  section  of  the  statute,  which  allows  hus- 
band and  wife  to  testify  for  or  against  each  other  in  cases 
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where  the  litigation  shall  be  concerning  the  separate  property 
of  the  wife,  and  the  cases  of  Krebaum  v.  Cordell  et  al.  63 
111.  25,  and  Biggins  v.  Brockman  et  al.  id.  316,  are  cited,  as 
sustaining  the  competency  of  the  witness.  But  the  objection 
here,  is  not  on  the  ground  of  marital  relation,  but  on  the 
ground  of  the  husband  being  deceased,  so  that  his  testimony 
can  not  be  had  to  meet  that  of  his  widow,  which  she  now  offers 
against  his  legal  representatives,  his  heirs.  Were  the  deceased 
husband  alive,  so  that  there  could  be  a  mutuality  in  the  power 
to  testify,  then,  under  the  fifth  section  of  the  statute,  and  the 
decisions  cited,  in  any  suit  concerning  this  property  which  the 
wife  claimed  as  her  separate  estate,  she  would  be  admitted  to 
testify.  But  under  the  second  section  of  the  statute  contain- 
ing the  provision  first  above  named,  she  can  not  so  testify  in  a 
suit  where  the  adverse  parties  claim  in  a  representative  capacity, 
as  heirs,  under  her  deceased  husband.  The  fifth  section  refer- 
red to,  also  says,  in  terms,  that  in  the  cases  there  named,  the 
husband  and  wife  may  testify  for  or  against  each  other,  "  in 
the  same  manner  as  other  parties  may,  under  the  provisions  of 
this  act."  Under  those  provisions,  other  parties  to  a  suit  can 
not  testify  therein,  save  as  excepted,  where  the  adverse  party 
claims  in  a  representative  capacity  under  a  deceased  person. 
And  husband  and  wife  are  subject  to  the  same  conditions,  in 
this  respect,  in  testifying,  as  other  parties. 

It  is  further  claimed,  that  the  witness  was  properly  admitted 
to  testify  under  the  third  one  of  the  exceptions  to  the  second 
section,  which  provides  that  where  such  party  to  a  suit,  claim- 
ing in  a  representative  capacity,  under  a  deceased  person,  shall 
testify  to  any  conversation  or  transaction  with  the  opposite 
party,  then  such  opposite  party  shall  also  be  permitted  to  tes- 
tify to  the  same  conversation  or  transaction.  Robert  Dunn, 
one  of  the  adverse  parties  in  this  suit,  testified  in  the  case,  and 
in  his  testimony  was  a  statement  in  regard  to  what  pro- 
perty Bridget  Connelly  brought  with  her  upon  her  marriage 
with  Charles  Dunn.  Perhaps  that  particular  statement  might 
be  considered  as  testimony  to  a  "  transaction  "  with  the  opposite 
party,  Bridget  Connelly,  and  admit  her  to  testify  to  the  same 


1874.]  Thompson  et  al.  v.  Elliott.  221 

Statement  of  the  case. 

"  transaction."  But  that  would  only  be  in  relation  to  the  sub- 
ject of  this  statement,  what  property  she  brought  with  her, 
and  of  itself  would  not  be  testimony  of  any  appreciable 
weight  in  support  of  her  claim. 

Her  testimony,  then,  must  be  laid  out  of  view,  as  being  in- 
competent; and  besides  it,  there  is  no  proof  in  the  record  in 
support  of  the  claim  set  up  by  her  of  a  resulting  trust  in  this 
property.  The  court  below,  although  admitting  her  testimony, 
must  have  found  it  insufficient  to  support  the  cross-bill,  as  it 
dismissed  the  same. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Noeman  C.  Thompson  et  al. 

v. 

Mansfield  Elliott. 

1.  Agency — authority  of  agent  to  collect  money.  An  agent  employed  to 
make  or  negotiate  a  contract  is  not,  as  of  course,  to  be  treated  as  having  an 
incidental  authority  to  receive  payments  which  may  become  due  on  such 
contract. 

2.  An  agent  intrusted  to  receive  payment  of  a  negotiable  or  other  instru- 
ment, is  ordinarily  entitled  to  receive  it  only  when  and  after  it  becomes  due, 
and  not  before  it  becomes  due ;  but  if  there  be  a  known  usage  of  trade  or 
course  of  business  in  a  particular  employment,  or  habit  of  dealing  between 
the  parties,  extending  the  ordinary  reach  of  the  authority,  that  may  well  be 
held  to  give  full  validity  to  the  act. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Nathaniel  J.  Pillsbuky,  Judge,  presiding. 

This  was  a  suit  brought  by  "N.  C.  Thompson  &  Co.  against 
Mansfield  Elliott,  before  a  justice  of  the  peace,  upon  a  promis- 
sory note  for  $70,  executed  by  Elliott,  dated  Clifton,  July  24, 
1865,  payable  to  the  order  of  Thompson  &  Co.,  at  the  office  of 
G.  E.  Boucher  &  Co.,  Clifton,  on  or  before  Nov.  1,  1865.  The 
defendant  relied  upon  a  receipt,  of  which  the  following  is  a  copy : 
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"  Clifton,  Aug.  21,  1865. 

"  Received  of  Mansfield  Elliott  the  sum  of  one  hundred  and 
thirty-five  dollars,  being  payment  of  two  notes  held  by  Thomp- 
son &  Co.,  Rockford,  111.,  amounting  to  $135,  with  interest, 
notes  due  1st  October  and  1st  November,  1865. 

"  E.  G.  Boucher  &  Co., 
"  Agents  for  Thompson  &  Co.,  Rockford." 

The  above  receipt  cancels  the  notes  as  mentioned  above. 

The  notes  referred  to  were  given  for  a  machine  sold  by 
Boucher  &  Co.,  as  agents  for  Thompson  &  Co.  The  members 
of  the  firm  of  Boucher  &  Co.  testified  that  the  firm  were  au- 
thorized to  execute  the  receipt  for  Thompson  &  Co.  to  Elliott, 
and  that  he  executed  the  receipt,  and  that  Elliott  paid  him  the 
money.  Thompson  testified  that  Boucher  &  Co.  were  the 
agents  of  Thompson  &  Co.,  for  specific  purposes,  but  not  to 
collect  notes  due  them,  and  that  they  had  no  authority  to  exe- 
cute the  receipt  to  Elliott  for  Thompson  &  Co. 

The  defendant  recovered  a  judgment  for  costs  before  the  jus- 
tice of  the  peace,  and  also  in  the  circuit  court,  where  the  case 
was  taken,  by  appeal,  by  the  plaintiffs,  who  appealed  to  this 
court. 

Mr.  W.  H.  Richardson,  Mr.  H.  L.  Richardson,  and  Mr. 
"William  Lathrop,  for  the  appellants. 

Mr.  T.  S.  Sawyer,  and  Mr.  William  Potter,  for  the  ap- 
pellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  do  not  conceive  that  the  question  involved  in  the  present 
case  is  so  much  one  of  law  as  of  fact.  The  doctrine  is  pretty 
well  settled,  and  is  not  controverted  by  appellee,  that  an  agent 
employed  to  make  or  negotiate  a  contract  is  not,  as  of  course, 
to  be  treated  as  having  an  incidental  authority  to  receive  pay- 
ments which  may  become  due  on  such  contract.  And  it  is 
further  laid  down  by  the  authorities,  that  "an  agent,  intrusted 
to  receive  payment  of  a  negotiable  or  other  instrument,  is  ordi- 
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narily  deemed  entitled  to  receive  it  only  when  and  after  it 
becomes  due,  and  not  before  it  becomes  due;  but  if  there  be  a 
known  usage  of  trade  or  course  of  business  in  a  particular 
employment,  or  habit  of  dealing  between  the  parties,  extend- 
ing the  ordinary  reach  of  the  authority,  that  may  well  be  held 
to  give  full  validity  to  the  act."  Story  on  Agency,  §  98;  Paley 
on  Agency,  by  Lloyd,  290,  291. 

McRea,  the  active  member  of  the  firm  of  E.  G.  Boucher  & 
Co.,  and  the  person  to  whom  the  note  in  controversy  was  paid, 
swears  that  they  had  general  authority  to  receive  collections  on 
notes  due  the  plaintiffs;  that  the  written  contract  between 
plaintiffs  and  E.  G.  Boucher  &  Co.  was,  in  this  respect,  departed 
from;  that  when  they  held  notes  which  were  paid  to  him,  he 
would  write  the  plaintiffs  that  the  payment  had  been  made, 
and  send  the  money  by  express,  so  they  could  return  the  note 
to  him  or  send  it  to  the  maker.  The  fact  that  the  note  was 
made  payable  at  the  office  of  E.  G-.  Boucher  &  Co.,  justified 
the  defendant  in  going  there  for  the  purpose  of  making  pay- 
ment, and  McRea  swears  positively,  not  only  that  the  receipt 
executed  in  the  name  of  E.  G-.  Boucher  &  Co.,  showing  that 
the  note  had  been  paid,  was  executed  by  him  as  a  member  of 
the  firm  of  E.  G.  Boucher  &  Co.,  but  that  he  was  authorized 
by  the  plaintiffs  to  execute  it. 

Notwithstanding  the  conflict,  in  some  material  respects,  be- 
tween the  evidence  of  the  plaintiffs  and  that  of  the  defendant 
in  regard  to  the  authority  of  Boucher  &  Co.  to  receive  payment 
of  the  note  at  the  time  it  is  shown  to  have  been  paid,  we  are 
unable  to  say  that  it  preponderates  so  decidedly  in  favor  of  the 
plaintiffs  as  to  justify  us  in  setting  aside  the  verdict  of  the  jury. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  American   Merchants'  Union  Express  Co. 
v. 
Lemuel  Milk. 

1.  Common  cakkier — how  relieved  from  responsibility.  It  is  the  duty 
of  an  express  company,  upon  receiving  a  package  of  money  to  be  forwarded, 
to  safely  carry  and  deliver  it  to  the  consignee,  and  the  only  way  it  can  re- 
lieve itself  from  responsibility  as  a  common  carrier  is,  by  showing  perform- 
ance, or  its  prevention  by  the  act  of  God  or  a  public  enemy.  It  is  not  dis- 
charged by  delivering  the  same  to  another  on  a  forged  order  of  the  owner. 

2.  Agency — authority  to  receive  express  package.  It  is  a  question  of  fact, 
whether  one  who,  while  in  the  employ  of  another  as  book-keeper,  occasion- 
ally received  packages  of  goods  seDt  by  express  to  his  principal,  and  was  in 
the  habit  of  receiving  his  mail,  had  authority  to  receive  and  receipt  for  a 
money  package  of  his  principal,  after  his  employment  ceased. 

3.  Same — must  have  authority.  An  agent,  in  order  to  bind  a  principal, 
must  have  authority  to  act,  and  the  delivery  of  a  money  package  by  an  ex- 
press company,  to  one,  on  the  hypothesis  of  his  being  the  owner's  agent, 
will  not  relieve  the  company  from  liability,  unless  the  supposed  agent  had 
the  authority  to  act. 

4.  Instruction — not  based  on  evidence.  An  instruction  not  based  on 
evidence  may  be  proper,  when  given  to  meet  a  theory  advanced  to  the  jury 
by  the  opposite  party. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  ~R.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  W.  H.  &  H.  L.  Kichardson,  and  Messrs.  Small, 
Burke  &  Moore,  for  the  appellant. 

Mr.  T.  P.  Bonfield,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Lemuel.  Milk 
against  the  American  Merchants'  Union  Express  Company,  to 
recover  for  the  loss  of  a  package  of  money  which  had  been 
forwarded  by  the  company  to  appellee. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
for  appellee  for  $497.50.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  upon  the  verdict. 
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It  is  urged  by  appellant,  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  and  that  the  court  erred  in  giving  and 
refusing  instructions. 

It  appears  from  the  evidence,  as  shown  by  the  record,  that 
in  September,  1871,  a  Mr.  Bonne! d  left  with  the  agent  of  ap- 
pellant, at  Turner  Junction,  Du  Page  county,  a  package  con- 
taining $443.70  and  certain  drafts,  to  be  forwarded  to  appellee 
at  Kankakee  city.  The  package  arrived  at  Kankakee  city, 
and  on  Saturday,  September  16,  a  Mr.  Edmunds,  who  had 
formerly  acted  as  clerk  for  appellee,  went  to  the  office  of  the 
express  company  and  called  for  the  package.  He  was  notified 
by  the  agent  that  he  could  not  have  it,  unless  he  obtained  an 
order  from  appellee.  He  then  left,  and  on  Monday,  the  18th, 
returned  to  the  office  and  presented  an  order,  which  purported 
to  have  been  signed  by  appellee,  and  the  agent  of  the  company 
delivered  the  package  to  Edmunds.  Edmunds  obtained  the 
package  and  left  the  country.  This  order  turned  out  to  be  a 
forgery. 

This  was  the  substance  of  the  evidence  introduced  before 
the  jury,  upon  which  they  returned  a  verdict  for  appellee. 

The  law  is  well  settled,  that  it  was  the  duty  of  appellant, 
upon  receiving  the  package,  to  safely  carry  and  deliver  it  to 
appellee,  and  the  only  way  it  could  relieve  itself  of  this  respon- 
sibility as  a  common  carrier,  was  by  showing  performance  of 
its  engagement,  or  that  it  had  been  prevented  by  the  act  of 
God  or  a  public  enemy.  Baldwin  v.  The  American  Express 
Go.  23  111.  197;  Gulliver  v.  Adams  Express  Go.  38  111.  503. 
It  is,  however,  urged  that  there  was  evidence  introduced  be- 
fore the  jury,  that  while  Edmunds  was  in  the  employ  of  appel- 
lee he  had  at  one  time  received  and  receipted  for  a  money 
package  belonging  to  appellee,  and  at  other  times  had  received 
packages  of  goods  sent  by  express,  and  that  he  had  been  in 
the  habit  of  receiving  appellee's  mail  from  the  post  office,  and 
that  under  this  evidence  the  jury  should  have  found  that  Ed- 
munds was  authorized  to  receive  the  package  in  question,  or, 
at  any  rate,  the  facts  were  sufficient  to  justify  the  appellant  in 
the  belief  that  Edmunds  was  the  authorized  agent  of  appellee. 
15— 73d  III. 
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Had  the  decision  of  the  case  rested  solely  and  alone  upon 
this  evidence,  then  the  position  assumed  might  be  regarded 
with  some  force;  but  it  was  shown  that  Edmunds,  at  the  time 
he  receipted  for  the  package,  was  not  in  the  employ  of  appel- 
lee. It  also  appeared,  from  the  testimony  of  appellee,  that 
Edmunds  was  never  his  agent;  he  was  in  his  employ  as  book- 
keeper for  some  length  of  time,  but,  even  then,  was  not  au- 
thorized to  receive  and  receipt  for  express  matter.  It  was, 
then,  from  all  the  evidence,  a  question  of  fact  for  the  jury  to 
determine,  whether  Edmunds  was  authorized  to  receive  the 
package  and  receipt  for  the  same ;  and  the  jury  have  found  that 
he  was  not,  and  we  see  no  reason,  from  the  evidence,  to  interfere 
with  the  finding. 

It  is  urged  the  court  erred  in  giving  appellee's  first  instruc- 
tion, as  follows: 

"  If  you  believe,  from  the  evidence,  that  the  defendant  was 
a  common  carrier,  and  as  such  received  the  money  in  question, 
to  be  carried  and  delivered  to  the  plaintiff,  at  Kankakee,  and 
that  the  defendant  delivered  said  money  to  one  Edmunds,  on 
a  writing  purporting  to  be  an  order  of  the  plaintiff,  and  that 
said  order  was  a  forgery,  then  the  defendant  was  guilty  of 
gross  negligence,  and  the  plaintiff  is  entitled  to  recover  the 
amount  of  said  money." 

It  is  said  this  instruction  must  have  misled  the  jury,  as  it 
assumes  the  package  was  delivered  on  a  written  order  which 
was  a  forgery,  and  there  was  no  evidence  in  the  record  that  the 
package  was  delivered  on  an  order. 

There  was  ample  evidence  in  the  record  upon  which  to  base 
this  instruction.  From  the  testimony  of  the  agent  of  the 
company,  alone,  there  can  scarcely  be  a  doubt  but  the  package 
was  delivered  on  the  forged  order. 

When  Edmunds  called  for  the  package,  the  agent  refused  to 
deliver  it  unless  he  had  an  order  from  appellee.  This  occurred 
on  Saturday;  on  the  Monday  following,  Edmunds  returned 
with  the  written  order  to  the  agent,  and  upon  its  presentation 
the  package  was  delivered  to  him.     These  were  the  facts  upon 
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which  the  instruction  was  based,  and  they  seem  to  be  conclu- 
sive of  the  question  raised. 

It  is  said  the  third  instruction  is  not  applicable  to  the  case, 
as  the  jury  was  told  the  plaintiff  may  recover  if  the  package 
was  lost  or  stolen  from  the  appellant,  and  .the  record  contains 
no  evidence  of  the  fact  that  it  was  lost  or  stolen. 

This  instruction  was,  no  doubt,  given  to  meet  the  theory  ad- 
vanced by  appellant,  that  the  package  was  not  sent  from  the 
office  at  Turner  Junction,  and  in  this  view  was  proper. 

Objection  is  also  made  to  the  last  clause  in  the  instruction, 
"  unless  the  same  was  delivered  to  the  authorized  agent  of  the 
plaintiff."  It  is  claimed  that  the  word  "  authorized  "  should 
have  been  omitted.  An  agent,  in  order  to  bind  a  principal, 
must  have  authority  to  act;  and,  even  if  it  wTere  true  that  the 
package  was  delivered  to  Edmunds  on  the  hypothesis  that  he 
was  an  agent,  such  delivery  would  be  no  justification  to  the 
company,  unless  the  supposed  agent  had  authority  to  act. 

The  objection  is  made  to  the  sixth  instruction,  that  there  is 
no  evidence  upon  which  to  base  it. 

The  instruction  is  drawn  on  the  hypothesis  that  Edmunds 
was  discharged  from  the  service  of  appellee  at  a  certain  time. 
While  it  is  true  there  is  no  evidence  that  he  was  discharged, 
yet  it  is  in  proof,  that  some  time  prior  to  obtaining  the  pack- 
age, he  had  left  the  service  of  appellee  and  had  been  at  work 
at  another  place;  and  as  the  point  in  the  case  was,  whether  he 
was,  at  the  time,  the  authorized  agent  of  appellee,  we  do  not 
think  the  instruction  calculated  to  mislead  the  jury,  although, 
as  drawn,  not  strictly  correct. 

The  objection  made  to  the  seventh  instruction  is  the  same  as 
to  the  first,  and  it  is  not  necessary  to  discuss  it  again. 

As  to  the  instructions  of  appellant,  those  given  by  the  court 
were  quite  as  favorable  as  it  could  ask  or  expect,  and  we  per- 
ceive no  error  in  the  court  refusing  to  give  the  three  refused 
instructions. 

The  judgment  of  the  court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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I.  Newton  Camp 

v. 
Joseph  Hogan. 

Afpeal — when  perfected  by  filing  bond  with  clerk,  no  action  can  be  taken 
until  appellee  is  in  court.  Where  an  appeal  is  taken  from  the  judgment  of 
a  justice  of  the  peace,  and  perfected  by  filing  an  appeal  bond  with  the  cir. 
cuit  clerk,  it  is  error  to  dismiss  the  appeal,  or  do  anything  else  in  the  case, 
without  the  consent  of  the  appellant,  until  the  appellee  is  in  court  in  one 
of  the  ways  provided  by  statute,  namely :  by  service  of  summons,  by  return 
of  two  nihils,  or  by  the  entry  of  bis  appearance,  in  writing,  filed  with  the 
papers  in  the  case,  ten  days  before  the  commencement  of  the  term  of  court 
at  which  the  motion  to  dismiss  is  entered. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Upton,  Boutell  &  "Waterman,  for  the  appellant. 

Mr.  W.  T.  Burgess,  and  Mr.  O.  P.  Ingersoll,  for  the  appel- 
lee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  appeal  from  a  justice  of  the  peace  to  the  cir- 
cuit court.  The  appeal  bond  was  filed  with  the  clerk,  and  the 
appeal  perfected  in  that  court.  No  summons  was  served  on 
appellee,  nor  was  there  a  summons  and  alias  summons  issued 
and  returned  not  found,  nor  did  appellee  enter  his  appearance 
ten  days  before  the  commencement  of  the  term,  but  his  appear- 
ance was  entered  at  the  time  the  motion  was  entered  to  dismiss 
the  appeal.  The  appeal  was  dismissed  without  service  or  ap- 
pearance ten  days  before  the  term,  and  the  case  is  brought  to 
this  court,  and  the  action  of  the  court  below  in  dismissing  the 
appeal  is  assigned  for  error. 

The  65th  section  of  the  Justice  of  the  Peace  Act  (Laws 
1871-2,  page  536)  provides  that,  where  the  appeal  is  perfected 
in  the  circuit  court,  a  summons  shall  be  issued  and  served  as 
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in  other  cases.  The  67th  section  of  the  same  act  provides 
that,  where  the  appeal  is  perfected  with  the  clerk,  and  a  sum- 
mons and  an  alias  summons  have  been  returned  not  found,  it 
shall  be  lawful  for  the  appellate  court  to  proceed  and  try  the 
appeal  as  though  the  appellee  had  been  duly  served  with  pro- 
cess. The  68th  section  provides  that,  where  the  appeal  has 
been  perfected  ten  days  before  the  commencement  of  the  term, 
and  if  the  appellee  shall  enter  his  appearance,  in  writing,  filed 
with  the  papers  in  the  case,  ten  days  before  the  commence- 
ment of  the  term,  the  case  may  proceed  to  trial  as  though 
there  had  been  proper  service.  These  seem  to  be  the  enact- 
ments referring  to  appeals  perfected  in  the  circuit  court. 

From  these  sections  it  is  manifest  that  for  the  appellate 
court  to  acquire  jurisdiction  of  the  person  and  to  obtain 
power  to  proceed  with  the  case,  where  the  appeal  is  perfected 
with  the  clerk,  there  must  be  service  on  the  appellee  of  a 
summons  ten  days,  at  least,  before  the  first  day  of  the  term 
when  a  trial  is  demanded,  or  there  must  be  issued  such  a  sum- 
mons and  an  alias,  returned  not  found,  or  appellee  must  enter 
his  appearance  to  a  perfected  appeal  at  least  ten  days  before 
the  commencement  of  the  court  to  which  the  appeal  is  taken. 
This  is  the  plain  and,  it  seems  to  us,  unmistakable  meaning 
of  the  statute,  and  we  are  at  a  loss  to  see  how  any  other  con- 
struction can  be  placed  on  these  sections.  The  language  is  so 
plain  that  it  will  not  bear  construction,  and  to  hold  otherwise 
would  be  a  palpable  violation  of  a  plain,  unambiguous  pro- 
vision of  the  statute. 

A  case  of  this  kind  is  different  from  an  appeal  perfected 
before  the  justice  of  the  peace  more  than  ten  days  before  the 
next  term  of  court,  and  to  adopt  the  same  rule  in  both  classes 
of  cases  is  simply  to  disregard  clear  provisions  of  the  statute. 
There  was  no  service  on  appellee  m  this  case,  nor  was  there  a 
return  of  two  nihils,  nor  was  there  an  appearance  entered  by 
appellee  ten  days  before  the  commencement  of  the  term  in 
the  manner  authorized  by  the  statute,  and  it  was  manifest 
error  to  dismiss  the  appeal  or  do  any  other  act  in  the  case 
than  to  continue  it  until   the  court  acquired  jurisdiction  of 
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appellee  in  the  manner  prescribed  by  the  statute,  unless  by 
consent  of  appellant. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Lycoming  Insurance  Company 

v. 

Robert  R.  Barringer. 

1.  Partnership — how  it  may  exist.  An  intention,  or  even  .an  agreement, 
to  form  a  partnership,  does  not  create  one.  Persons  may  be  partners  as  to 
third  parties,  and  brought  within  all  the  liabilities  of  such  relation  as  to 
them,  who  are  not  as  between  themselves ;  and  as  between  partners,  the 
property  may  belong  exclusively  to  one  member  of  the  firm,  although  bound 
to  third  persons  for  the  debts  of  the  firm. 

2.  Same — what  will  constitute.  The  mere  fact  that  a  person  puts  a  cer- 
tain amount  of  money  into  a  business,  and  permits  his  name  to  be  used  as  a 
partner,  will  not  make  him  a  joint  owner  of  the  goods  used  in  the  business, 
unless  it  was  so  agreed  and  understood  at  the  time  he  so  placed  his  money 
and  permitted  the  use  of  his  name.  As  to  third  parties  dealing  with  them 
on  the  faith  of  a  partnership,  such  parties  are  partners,  but  not  inter  sese. 

3.  Insurance — degree  of  negligence  to  avoid.  One  of  the  objects  of  in- 
surance being  recompense  for  one's  negligence  in  case  of  a  loss,  if  the  neg- 
ligence of  the  assured  is  not  wilful  or  so  gross  as  to  amount  to  fraud,  the 
insurer  will  not  be  released. 

4.  Same— what  is  gross  negligence.  The  term  "  gross  negligence,"  as 
used  in  a  condition  in  a  policy  of  insurance  exempting  from  loss  on  that 
account,  is  the  want  of  that  diligence  which  even  careless  men  are  accus- 
tomed to  exercise. 

5.  Same — waiver  of  condition  of  forfeiture.  Although  a  policy  of  insur- 
ance may  contain  a  condition  rendering  the  policy  void  if  the  assured  shall 
have  any  other  insurance  on  the  property  without  the  consent  of  the  com- 
pany written  on  the  policy,  yet,  if  the  agent  of  the  company,  at  the  time  he 
issued  the  policy,  knew  of  another  insurance  on  the  same  property,  and 
made  no  objection  to  issuing  it  on  that  account,  and  received  the  premium, 
this  will  be  a  waiver  of  the  condition,  and  the  policy  will  be  binding. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 
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Mr.  F.  S.  Murphy,  and  Messrs.  Skinner  &  Marsh,  for  the 
appellant. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  was  assumpsit  on  a  policy  of 
insurance,  setting  out  the  same  in  hcec  verba,  bearing  date 
May  10,  1872,  for  three  thousand  dollars,  upon  a  stock  of  mer- 
chandize in  a  store  building  at  Galesburg,  in  the  county  of 
Knox. 

The  pleas  were,  non  assumpsit,  and  several  special  pleas  of 
false  representations  as  to  value  and  as  to  sole  ownership  of 
the  property,  and  gross  negligence  in  the  use  of  an  improper 
and  dangerous  furnace  and  heating  apparatus,  and  other  insur- 
ance on  the  same  property  without  notice  to  and  consent  of 
defendant,  and  false  representations  and  statements,  under 
oath,  as  to  the  value  of  the  property  destroyed,  upon  all  which 
issues  were  made  up  and  tried  by  a  jury.  The  jury  returned 
a  verdict  for  plaintiff  for  three  thousand  dollars,  the  full  amount 
of  the  policy,  a  total  loss  having  been  proved,  on  which  judg- 
ment was  rendered.  To  reverse  this  judgment  the  defendant 
appeals,  and  assigns  several  errors. 

The  first  point  appellant  attempts  to  establish  is,  that  the 
assured  was  not  the  sole  owner  of  the  goods  destroyed,  but  the 
same  were  partnership  property,  and  to  this  point  several  in- 
structions were  asked  by  the  defendant.  It  is  the  leading 
question  in  the  case,  and  has  been  fully  considered. 

The  policy  contains-  this  provision:  "  If  the  interest  of  the 
assured  in  the  property  be  any  other  than  the  entire,  uncondi- 
tional and  sole  ownership  of  the  property,  for  the  use  and  ben- 
efit of  the  assured,  *  *  *  it  must  be  so  expressed  in  the 
written  part  of  this  policy,  otherwise  the  policy  shall  be  void." 

The  claim  by  appellant  is,  that  one  A.  Behrins,  of  Hudson, 
New  York,  was  jointly  interested  in  the  goods  insured,  both 
at  the  time  the  insurance  was  procured  and  at  the  time  of  the 
loss,  and,  therefore,  as  appellee  was  not  the  sole  owner,  by  force 
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of  the  above  recited  condition  the  policy  was  void,  and  appel- 
lant is  not  liable. 

The  facts  referred  to  and  relied  on  by  appellant  to  establish 
this  point,  are,  the  statements  made,  under  oath,  by  appellee, 
in  his  examination  by  appellant,  as  authorized  by  the  policy, 
at  the  time  their  agents  were  engaged  in  adjusting  the  loss. 
He  then  said,  his  father-in-law,  Mr.  Behrins,  entered  into  a 
special  partnership  with  him  in  the  month  of  April,  1872,  for 
one  year,  to  the  amount  of  five  thousand  dollars,  which  was 
already  in  the  business.  His  father-in-law  represented  himself 
to  the  larger  creditors  as  a  special  partner  for  one  year,  and  it 
was  to  those  only  the  firm  name  of  Robt.  R.  Barringer  &  Co. 
was  used. 

The  defendant's  counsel  then  read  the  affidavit  of  appellant, 
subsequently  made  by  him,  in  which  he  states  that  in  his  sworn 
statement,  made  to  this  insurance  company  on  the  third  of 
March,  1873,  interrogatory  99  was  so  framed  as  to  lead  him  to 
say  that  which  might  possibly  be  construed  into  a  misrepre- 
sentation of  the  facts  as  to  special  partnership.  He  states  there 
never  was  a  legal  special  partnership  existing  between  him 
and  his  father-in-law,  A.  Behrins,  and  he  did  not  wish,  in  his 
answer  to  that  and  following  interrogatory,  to  be  understood 
as  so  saying.  He  then  swears  that  these  were  the  facts:  that 
he  had  borrowed  of  his  father-in-law  five  thousand  dollars,  who 
guaranteed  to  some  of  the  creditors  in  these  words:  "This  is 
to  certify  that  I  have  agreed  to  become  a  special  partner  in 
business  with  Robt.  R.  Barringer,  of  Galesburg,  111.,  and  that 
until  the  papers  of  partnership  can  be  had  under  the  State  laws 
of  Illinois,  I  do  agree  that  the  capital  already  in  the  business 
belonging  to  me,  five  thousand  dollars,  shall  remain  at  the 
risk  of  the  business." 

Affiant  further  stated,  that  he  and  his  father-in-law  talked 
about  going  into  special  partnership  under  the  laws  of  this 
State,  but  it  was  never  consummated,  and  Behrins  was  never 
interested  in  the  profits  of  the  business  to  any  amount  what- 
ever, and  never  was  a  special  partner  of  his,  and  when  he  used 
the  expression  "  special  partnership,"  it  was  such  an  inadvert- 
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ence  as  would  happen  in  conversation  among  those  not  legally 
and  technically  accurate  in  the  use  of  legal  and  commercial 
terms — he  had,  in  fact,  in  his  mind,  the  above  mentioned 
guaranty. 

Appellee  further  testified,  that  Behrins  did  not  share  in  the 
profits,  and  that  he  owned  the  property  destroyed  by  the  fire, 
and  that  no  one  else,  at  that  time,  owmed  a  joint  interest  in 
the  goods.  He  further  testified,  that  he  borrowed  five  thousand 
dollars  of  his  father-in-law  about  the  time  he  commenced  busi- 
ness, which  he  owed  to  him  at  the  time  of  the  fire,  and  which 
formed  a  part  of  the  capital  in  the  business.  If  the  business 
succeeded,  it  was  to  be  considered  as  borrowed,  and  if  it  did 
not,  his  father-in-law  was  to  lose  it.  He  further  testified,  that 
at  the  time  of  giving  his  deposition,  he  spoke  of  his  father-in- 
law  being  a  partner  in  the  business,  but  he  did  not  mean  to 
convey  the  idea  that  he  had  an  interest  in  the  business  as  a 
partner,  but  in  order  to  give  a  guaranty  to  the  K"ew  York 
creditors,  his  money  should  stay  in  at  the  risk  of  the  business 
for  one  year  from  the  time  it  was  given.  After  giving  the 
certificate  above  set  forth  by  his  father-in-law,  he  testified  he 
did  business  with  some  of  his  largest  creditors  in  the  name  of 
Robt.  Barringer  &  Co. — about  six  of  them,  in  New  York  and 
Chicago.  The  "  Co."  meant  his  father-in-law,  but  with  his 
small  creditors  he  did  not  change  the  name.  He  further  tes- 
tified that  he  had  been  accustomed  to  send  the  notes  he  exe- 
cuted to  his  father-in-law  for  his  indorsement,  but  the  agreement 
to  enter  into  partnership  superseded  the  necessity  of  so  doing. 
His  father-in-law  did  not  authorize  him  to  use  his  name  in 
the  business.  This  he  did  on  his  own  account,  of  which  he 
never  informed  his  father-in-law.  The  papers  for  a  partner- 
ship were  never  signed  by  Behrins. 

Whether  a  partnership  exists  or  not,  depends  upon  the  in- 
tention of  the  parties.  Parties  may  be  partners  as  to  third 
persons,  when  not  so  between  themselves. 

The  evidence  above  set  out  shows,  we  think,  that,  as  to  this 
controversy  and  these  goods  involved  in  it,  Behrins  and  appel- 
lee were  not  partners.     A  partnership  was  contemplated,  but 
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never  consummated.  An  intention  to  form  a  partnership,  or 
an  agreement  to  form  one,  does  not  create  a  partnership.  Wil- 
son v.  Campbell,  5  Gilm.  383.  As  between  partners,  the 
property  may  belong  exclusively  to  one  member  of  the  firm, 
although  bound  to  answer  the  claims  of  third  parties  for  the 
debts  of  the  firm.  1  Parsons  on  Con.  148;  and  the  same 
author  says,  and  it  is  a  familiar  principle,  that  persons  may  be 
co-partners  as  to  third  parties,  and  brought  within  all  the  lia- 
bilities of  such  relation  as  to  them,  who  are  not,  as  between 
themselves,  partners.  lb.  158;  Niehoff  v.  Dudley,  40  111. 
406;  Stevens  v.  Faucet,  24  ib.  483. 

From  the  testimony,  we  can  not  doubt  that  Behrins  had  no 
interest  in  this  concern,  or  in  the  goods,  and  that  appellee 
might  well  assure  the  insurance  company  that  the  entire,  un- 
conditional and  sole  ownership  of  the  property  was  in  himself, 
and  held  for  his  own  use  and  benefit. 

This  being  the  testimony,  we  see  no  error  in  giving  the  fifth 
instruction  for  the  plaintiff,  embodying,  as  it  does,  the  princi- 
ples we  have  been  considering,  and  which  are  correct.  For 
the  same  reason,  defendant's  instructions  numbered  16  and 
IT  were  properly  refused.  Instruction  marked  15,  in  appel- 
lant's brief,  was  a^so  properly  refused.  The  mere  fact  that  a 
person  puts  a  certain  amount  of  money  in  a  business,  and  per- 
mits his  name  to  be  used  as  a  partner,  would  not  make  that 
person  a  joint  owner  of  the  goods  used  in  that  business,  unless 
it  was  so  agreed  and  understood  at  the  time  he  so  placed  his 
money  and  permitted  the  use  of  his  name.  As  between  third 
parties,  they  would  be  partners,  but  not  inter  sese. 

The  point  of  negligence  is  also  made  in  the  case,  and  it  is 
complained  the  jury  were  not  properly  instructed  thereon  on 
behalf  of  the  plaintiff.  The  instruction  deemed  erroneous  is 
this : 

"  The  jury  are  instructed  that,  although  they  shall  believe, 
from  the  evidence,  that  the  plaintiff  was  a  careless  man,  and 
was  careless  in  the  keeping  and  management  of  his  furnace, 
still  the  jury  can  not  find  against  the  plaintiff  and  in  favor  of 
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the  defendant,  unless,  from  the  evidence,  the  jury  further  be- 
lieve that  in  that  respect  the  plaintiff  was  wanting  of  the  care 
which  even  an  ordinarily  careless  man  would  have  bestowed." 

There  was  some  evidence  of  plaintiff's  apprehension  of 
danger  from  the  furnace  by  which  the  store  was  heated,  and 
he  spoke  to  the  owner  of  the  building  on  the  subject,  and  ad- 
vised him  to  insure  the  building,  but  after  examination,  some 
ten  days  before  the  fire,  the  owner  declined  doing  so. 

The  sixth  plea  of  defendant  alleged  that  the  fire  was  caused 
by  the  gross  negligence  of  the  plaintiff.  The  question,  there- 
fore, before  the  jury,  was  a  question  of  gross  negligence,  and 
we  think  it  was  not  error  to  tell  the  jury  that  the  assured 
must  be  guilty  of  more  than  ordinary  carelessness,  to  be  guilty 
of  gross  negligence,  for  such  is  the  purport  of  the  instruction. 
One  of  the  objects  of  insurance  is,  recompense  for  one's  negli- 
gence. So  that  the  negligence  is  not  wilful,  or  of  such  a  degree 
as  amounts  to  fraud,  the  insurer  would  be,  and  ought  to  be 
responsible.  It  is  said  the  term,  "gross  negligence,"  as  used 
in  a  condition  exempting  from  loss  on  that  account,  is,  the 
want  of  that  diligence  which  even  careless  men  are  accustomed 
to  exercise.  May  on  Ins.  495.  We  perceive  no  objection  to 
the  instruction. 

Another  point  made  by  appellant  grows  out  of  this  provi- 
sion in  the  policy:  "If  the  assured  shall  have  or  hereafter 
make  any  other  insurance  on  the  property  hereby  insured, 
without  the  consent  of  the  company  written  herein,  then  this 
policy  shall  be  void." 

The  proof  is,  and  it  is  not  controverted,  that  the  agent  of 
appellant,  at  the  time  he  issued  this  policy,  knew  of  the  insu- 
rance on  the  stock  in  another  company,  and  made  no  objection 
to  issuing  it  on  that  account,  and  received  the  premium.  This 
conduct  of  the  agent  is  a  waiver  of  the  condition. 

As  this  court  said  in  Commercial  Ins.  Co.  v.  Spankneble, 
52  111.  53,  it  would  be  a  fraud  to  permit  the  company  to  re- 
ceive the  premium  when  they  knew  the  policy  was  not  binding, 
and  which  they  never  intended  to  pay.     Numerous  other  cases 
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in  this  court,  to  the  same  effect,  may  be  cited.  ^Etna  Ins.  Co. 
v.  Maguire,  51  ib.  342;  Schettler^s  case,  38  ib.  168;  Reaper 
City  Ins.  Co.  v.  Jones,  62  ib.  458. 

The  seventh  instruction  given  for  the  plaintiff  on  this  point 
was  right. 

On  the  whole  record,  we  perceive  no  error  affecting  the 
merits  of  the  case,  and  are  satisfied  the  recovery  was  right,  and 
that  justice  has  been  done,  and  accordingly  affirm  the  judg- 
ment. 

Judgment  affirmed. 


N.  K.  Fairbank  et  al. 

v. 
Rudolph  Haentzsche. 

1.  Master  and  servant — when  servant  can  recover  for  negligence  of 
master.  Where  a  servant  is  injured,  not  by  anything  occurring  in  his  em- 
ployment or  that  is  incident  thereto,  but  by  a  temporary  peril  to  which  he 
and  other  servants  are  exposed  by  the  negligent  positive  act  of  the  em- 
ployer, without  any  negligence  on  the  servant's  part,  he  is  entitled  to 
recover  damages  from  the  employer  on  account  of  such  injury. 

2.  Where  a  temporary  peril  is  created  by  the  positive  act  of  an  employer, 
it  is  not  necessary  that  a  servant,  in  order  to  maintain  an  action  for  injuries 
occasioned  to  him  thereby,  should  have  given  notice  of  such  temporary 
peril  and  demanded  its  removal. 

3.  Whilst  there  is  no  element  in  the  contract  of  service  that  the  servant 
shall  be  protected  absolutely  from  danger,  nevertheless  the  master  may  not 
with  impunity  expose  the  servant  to  danger  not  contemplated  in  the  original 
employment,  or  connected  therewith. 

4.  Comparative  negligence — as  between  master  and  servant.  Where  a 
servant  is  employed  in  a  business,  and  at  a  place  not  at  all  dangerous,  and 
the  employer  creates  a  peril  at  the  place  where  the  servant  is  at  work,  and 
the  servant,  in  the  performance  of  his  regular  duty,  has  occasion  to  pass 
where  the  peril  is,  and  is  guilty  of  negligence  in  doing  so,  and  is  injured, 
his  negligence  is  slight,  as  compared  with  the  negligence  of  the  employer, 
which  is  gross,  and  the  servant  will  be  entitled  to  recover. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Walker,  Dexter  &  Smith,  for  the  appellants. 

Messrs.  Barber  &  Lackner,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

In  December,  1872,  Mary  Arnold  was  employed  in  one  de- 
partment of  appellants'  factory.  There  were  in  the  same  room 
with  her  18  or  20  persons,  mostly  females,  all  engaged  in  the 
work  of  making  tin  pails  in  which  lard  was  to  be  packed. 
What  was  then  but  one  room  had  formerly  constituted  two. 
The  partition,  however,  that  divided  them  had  all  been  taken 
down,  except  a  small  portion  left  for  support.  Around  the 
•  sides  of  the  room  were  placed  benches,  at  which  sat  the  girls, 
whose  business  it  was  to  solder  the  tin  work.  It  was  deemed 
expedient  to  change  the  engine  from  one  room  of  the  factory 
to  another,  and  it  was  placed  in  the  room  west  of  and  adjoin- 
ing what  was  the  work-room  before  the  partition  was  removed. 
The  main  shaft  projected  through  the  division  wall  into  the 
work-room  occupied  by  the  deceased  and  other  employees,  a 
distance  from  four  to  six  feet,  at  a  point  a  few  feet  from  that 
part  of  the  partition  left  standing.  This  change  was  made  on 
the  14th  of  December,  in  the  evening,  for  the  reason,  as  is 
alleged,  the  proprietors  were  so  pressed  with  business  they 
had  not  time  to  do  it  during  the  day.  On  the  morning  of  the 
16th  of  December,  Mary  Arnold  came,  with  the  other  girls, 
to  her  work  at  the  usual  hour.  Having  taken  some  pails  from 
the  "  crimper,"  which  stood  a  little  north  of  the  center  of  the 
room,  and  placed  them  on  her  bench,  she  started  to  get  some 
solder,  which  was  kept  in  another  part  of  the  room.  In  going 
to  or  coming  from  that  point,  she  passed  the  shaft,  then  in 
motion,  and,  in  some  unexplained  way,  her  clothing  was 
caught,  drawing  her  around  it,  which  occasioned  the  injuries 
that  produced  her  death. 

It  is  contended  the  deceased  had  the  same  knowledge,  or 
means  of  knowledge,  of  the  producing  cause  of  the  injury, 
with  appellants,  and  hence  it  is  insisted  there  can  be  no  re- 
covery.     The  principle,  that  where  the   servant   has   equal 
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means  of  knowledge,  with  the  master,  of  the  danger  to  which 
he  is  exposed  while  in  the  service  of  the  latter,  he  will  he  pre- 
sumed to  assume  all  risks  incident  to  the  employment,  is  cer- 
tainly familiar  law,  and  is  sustained  by  the  authorities;  but 
the  difficulty  is,  in  the  application  of  the  principle  to  the  facts 
of  this  case.  The  deceased  was  not  injured  by  anything  occur- 
ring in  her  employment,  or  by  anything  that  could  properly 
be  said  to  be  incident  thereto.  It  was  by  a  temporary  peril, 
to  which  she  and  the  other  employees  were  exposed,  by  the 
negligent  conduct  of  the  proprietors  of  the  factory.  It  is  not 
controverted  the  length  of  the  shaft,  when  put  in,  was  greater 
than  was  necessary,  and  the  only  reason  assigned  for  not  sooner 
cutting  it  off  was,  the  press  of  business.  This  fact  will  hardly 
justify  the  conduct  of  appellants.  According  to  their  own 
testimony,  they  knew  the  shaft,  in  its  then  condition,  was 
dangerous  to  those  engaged  in  the  room,  for  they  undertake  to 
prove  they  warned  them  to  be  careful.  The  room  was  about 
50  feet  long,  by  25  or  30  feet  wide.  The  center  portion  was 
occupied  by  a  press,  crimper,  shears  and  boxes,  used  in  form- 
ing pails.  There  were  engaged  in  this  department  18  or  20 
women.  Besides,  the  room  contained  all  their  work  upon 
which  they  were  engaged,  and  much  other  material.  It  was 
necessary  for  the  employees  to  go  from  one  part  of  the  room 
to  another,  and,  in  doing  so,  they  had,  of  necessity,  to  pass 
this  revolving  shaft.  It  had  around  it  no  guard,  indeed  nothing 
at  all,  to  prevent  persons  from  getting  against  it. 

But  for  the  urgent  necessity  for  the  manufacture  of  this 
work,  which  occasioned  great  hurry,  it  distinctly  appears,  from 
the  evidence,  the  danger  to  which  the  employees  were  exposed 
would  have  been  previously  removed  by  shortening  the  shaft, 
as  was  afterward  done.  The  superintendent,  and  no  doubt  all 
the  employees,  understood  it  was  a  mere  temporary  arrange- 
ment. Notwithstanding  the  employees  may  have  had  reason 
to  suppose  it  was  dangerous,  it  was  for  that  reason  they  may 
have  considered  it  not  necessary  to  quit  the  service  of  appel- 
lants. 
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Under  the  circumstances  of  this  case,  deceased  was  under 
no  legal  obligation  to  give  notice  to  the  proprietors  of  the 
temporary  peril  to  which  she  was  exposed,  and  demand  its 
removal,  before  she  could  maintain  an  action  for  injuries  sus- 
tained in  their  service.  There  are  cases  where  it  would  be  the 
duty  of  the  employee  to  give  the  employer  notice  of  any 
unusual  danger  connected  with  the  service,  and,  if  not  re- 
moved, to  quit  his  employment,  or  assume  all  the  hazards; 
but  this  is  not  such  a  case.  Here,  the  danger  was  created  by 
a  positive  act  of  the  proprietors  of  the  factory,  and  there  is 
neither  reason  nor  authority  for  saying,  in  such  a  case,  notice 
is  necessary.  There  was,  therefore,  no  negligence  on  the  part 
of  deceased  in  continuing  in  the  service  the  brief  period  it 
was  supposed  this  temporary  danger  would  exist.  It  can  not 
be  said  she  waived  any  right  by  continuing  in  their  employ- 
ment without  objection. 

While  there  is  no  element  in  the  contract  of  service  the  ser- 
vant shall  be  protected  absolutely  from  danger,  nevertheless 
the  master  may  not  with  impunity  expose  the  servant  to 
danger  not  contemplated  in  his  original  employment,  or  con- 
nected therewith.  Especialty  is  this  so  where  the  servant  may 
reasonably  expect  the  cause  of  the  exposure  will  be  removed 
in  a  brief  period.  This  is  the  case  presented  by  this  record. 
The  additional  peril  was  thrust  upon  the  employees,  temporary 
though  it  was  intended  to  be,  without  the  shadow  of  a  reason- 
able excuse.  It  was  negligence  of  a  very  high  degree  to  per- 
mit the  shaft,  extending,  as  it  did,  so  far  into  the  room,  to  be 
operated  at  all,  where  so  many  persons  were  passing  and  re- 
passing, while  engaged  strictly  within  the  line  of  their  duty. 
It  was  the  plain  duty  of  the  proprietors,  no  matter  how  press- 
ing the  work,  to  stop  all  operations  until  it  could  be  made 
secure. 

It  is  urged,  the  principal  contributory  cause  of  the  injury 
to  appellee's  intestate  was  her  own  negligence,  and  whatever 
danger  there  was,  in  passing  or  approaching  the  shaft,  must 
have  been  seen  and  voluntarily  encountered. 
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"We  can  not  concur  in  this  view  of  the  case.  The  passway  to 
the  point  where  the  solder  was  kept,  from  the  place  occupied 
by  the  -intestate,  was  obstructed  on  either  side  of  the  ma- 
chinery that  stood  near  the  center  of  the  room — on  the  side 
where  she  attempted  to  pass,  by  the  portion  of  the  partition 
left  standing,  and  on  the  other  side,  by  the  bench  occupied  by 
the  other  employees  and  their  work.  Neither  passway  was 
free  from  obstructions.  The  one  most  distant  from  the  shaft 
was,  of  course,  the  safest.  But  it  is  in  proof  the  employees 
passed  on  either  side,  as  to  them  seemed  most  convenient. 
There  was  certainly  no  great  degree  of  negligence  in  attempt- 
ing to  pass  on  the  side  nearest  the  shaft.  Her  negligence  in 
that  regard  was  slight,'  in  comparison  with  that  of  appellants, 
which  may  justly  be  said  to  be  gross,  in  permitting  this  shaft 
to  be  operated  in  a  room  so  crowded  with  persons,  where  the 
slightest  indiscretion  on  the  part  of  any  of  them  would  prove 
fatal. 

It  is  said,  the  doctrine  of  comparative  negligence,  which 
obtains  in  other  cases,  should  not  be  extended  to  the  case  at 
bar.  No  reason  is  assigned  for  the  distinction  sought  to  be 
taken,  and  we  are  unable  to  perceive  any.  It  would  appear  to 
be  a  case  where  the  principle  of  comparative  negligence,  as 
held  in  this  State,  would  find  its  most  appropriate  application. 
The  employment  in  which  the  deceased  was  engaged  was  not, 
in  itself,  at  all  dangerous.  If  she  was  guilty  of  negligence  in 
attempting  to  pass  on  the  side  of  the  room  nearest  the  shaft, 
her  negligence  can,  with  great  justness,  be  said  to  have  been 
slight  indeed,  in  comparison  with  the  negligence  of  appel- 
lants. 

It  is  apparent  a  mere  trilling  expenditure  of  time  and  labor 
would  have  avoided  this  fearful  accident.  The  shaft  was  after- 
wards cut  off,  and  no  injury  ever  occurred  again  from  its 
continued  use.  The  cases  of  The  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Gregory,  58  111.  272,  and  The  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Fredericks,  71  ib.  294, 
in  this  court,  fully  warrant  the  application  of  the  doctrine  of 
comparative  negligence  to  the  facts  of  this  case. 
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The  instructions  given  for  appellee,  to  which  exceptions  are 
taken,  are  not  so  variant  from  the  law,  as  we  understand  it,  as 
would  justify  a  reversal  of  the  judgment.  The  first  one,  which 
declares  the  doctrine  of  comparative  negligence,  states  it  so 
nearly  accurate  it  could  not  have  misled  the  jury.  As  to  the 
second,  which  declares  the  law  does  not  require  as  high  a  de- 
gree of  discretion,  in  this  class  of  cases,  on  the  part  of  a  child 
or  person  of  tender  years,  as  it  does  of  one  of  mature  age,  it 
announces  a  correct  principle,  and  its  application,  under  the 
evidence,  was  for  the  jury.  The  evidence  does  not  show  the 
deceased  was  a  mere  child,  or  what  is  usually  termed  a  person 
of  tender  years,  but  it  is  shown  she  was  comparatively  young. 
The  jury  may  have  believed  she  was  not  possessed  of  a  very 
high  degree  of  discretion,  or  very  large  experience,  and  hence 
the  principle  embodied  in  the  instruction  would  not  be  inap- 
propriate, although  not  couched  in  the  most  accurate  language, 
in  its  application  to  the  facts  of  the  case. 

On  the  whole  record,  as  presented  to  us,  a  majority  of  the 
court  are  satisfied  justice  has  been  done,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Franklin  S.  Woodward 


H.  Clay  Cone. 

1.  Landlord  and  tenant  —  notice  to  forfeit  term  for  non-payment  of 
rent.  Under  the  act  of  1865,  ten  days'  notice  of  an  intention  to  declare  a 
forfeiture  of  a  lease  for  the  non-payment  of  rent  is  required,  before  the 
bringing  of  suit  to  recover  possession. 

2.  Same — what  necessary  to  forfeiture.  To  create  a  forfeiture,  under  the 
act  of  1865,  for  non-payment  of  rent,  there  must  be  a  demand  of  the  rent, 
and  ten  days'  notice  to  quit,  and  a  failure  to  pay  the  rent  before  the  expira- 
tion of  the  ten  days,  and  the  action  of  forcible  detainer  will  not  lie  until  all 
these  things  take  place. 

16— 73d  III. 
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3.  Same — -provision  in  lease  as  to  notice,  construed.  A  clause  in  a  lease 
"  that  if,  at  any  time,  the  said  term  should  be  ended  at  such  election  of  the 
lessor,  or  in  any  other  way,"  and  the  lessee  should  remain  in  possession 
two  days  after  notice  of  such  default,  he  would  be  deemed  guilty  of  a 
forcible  detainer,  under  the  statute,  etc.,  has  reference  only  to  a  case  where 
the  term  is  ended,  and  the  notice  refers  to  such  a  case  only.  Where  the  ten 
days'  notice  is  not  given,  the  landlord  can  end  the  term  only  by  proceed- 
ing  as  at  common  law. 

4.  Same — what  necessary  to  forfeiture  at  common  law.  To  bring  about 
the  end  of  the  term  under  the  re-entry  clause  in  a  lease,  by  the  common  law, 
it  is  not  enough  that  the  rent  is  not  paid  and  the  landlord  declares  the  term 
forfeited,  but  it  is  also  necessary  to  make  a  demand  of  the  rent  on  the  day 
it  falls  due,  for  the  precise  amount,  at  a  convenient  hour  before  sunset,  on 
the  land,  etc. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county. 

Messrs.  Grant  &  Swift,  and  Mr.  Matthew  P.  Brady,  for 
the  plaintiff  in  error. 

Mr.  A.  D.  Rich,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  of  forcible  detainer,  commenced  on  the  3d 
day  of  April,  1872,  under  the  act  of  1865  (Laws  of  that  year, 
page  107),  and  growing  out  of  the  alleged  forfeiture  of  a  lease 
for  non-payment  of  rent. 

The  court  below  dismissed  the  suit  for  the  insufficiency  of 
the  complaint,  and  the  propriety  of  so  doing  is  the  only  ques- 
tion now  involved,  which,  it  is  conceded,  turns  upon  the  point, 
whether  sufficient  notice  to  quit  was  averred  in  the  complaint. 

The  complaint  sets  forth  that,  on  May  1,  1871,  the  premises 
were  leased  to  the  defendant  till  May  1,  1872,  at  the  rent  of 
$57.50,  payable  on  the  15th  day  of  each  month;  that  default 
was  made  in  the  payment  of  the  month's  rent  due  March  15, 
1872;  that  it  was  demanded  of  the  defendant  March  20, 1872, 
and  refused  to  be  paid;  that,  on  the  27th  day  of  March,  1872, 
a  notice  was  duly  served  upon  the  defendant  that  in  conse- 
quence of  his  default  in  payment  of  the  rent,  the  complainant 
had  elected  to  determine  the  lease,  and  thereby  notified  the 
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defendant  to  quit  and  deliver  up  possession  of  the  premises 
within  two  days  after  the  date  of  the  notice. 

In  Chapman  v.  Kirby,  49  Sill.  216,  this  court  said:  "It 
was  held  in  the  case  of  Chadwiclc  v.  Parker,  44  111.  326,  in 
giving  a  construction  to  this  statute  (of  1865),  that  ten  days' 
notice  must  be  given,  and  that  the  tenant  may  pay  the  rent  in 
arrear  within  that  time,  and  prevent  forfeiture." 

It  was  also  held,  when  the  present  case  was  formerly  before 
this  court,  in  Gone  v.  Woodward,  65  111.  477,  that,  "to  create  the 
forfeiture  under  the  statute,  there  must  be  a  default  in  paying 
the  rent,  a  demand  of  the  same,  and  ten  days'  notice  to  quit, 
and  a  failure  to  pay  the  rent  before  the  expiration  of  the  ten 
days'  notice.  When  these  things  all  concur,  they  operate  to 
produce  a  forfeiture,  and  no  action  accrues  until  after  they 
have  occurred." 

There  was  not  here  a  sufficient  length  of  notice — being  only 
seven  days — the  notice  having  been  given  March  27,  and  suit 
commenced  April  3,  1872. 

But  it  is  insisted  that  any  one  may  renounce  or  waive  that 
which  has  been  established  in  his  favor,  and  that  here  the  par- 
ties waived  the  ten  days'  and  stipulated  for  but  two  days' 
notice.  The  lease  has  a  clause  for  re-entry  and  right  of  re- 
moval of  the  tenant,  upon  a  default  in  payment  of  rent  on 
any  day  it  falls  due,  and  then  follows  this  provision:  "And 
that  if,  at  any  time,  the  said  term  should  be  ended  at  such 
election  of  the  lessor,  or  in  any  other  way,  and  the  said  H. 
Clay  Cone  should  remain  in  possession  of  the  said  demised 
premises  two  days  after  notice  of  such  default,  he  should  be 
deemed  guilty  of  a  forcible  detainer  of  said  demised  premises, 
under  the  statute,  and  should  be  subject  to  eviction  and  re 
moval,  with  or  without  process  of  law,  as  therein  stated." 
This  provision  of  two  days'  notice,  and  being  guilty  of  a 
forcible  detainer,  was  only  in  case  of  the  term  being  ended,  at 
the  election  of  the  lessor,  or  in  any  other  way.  Now,  to  bring 
about  the  end  of  the  term  under  the  re-entry  clause,  by  the 
common  law,  it  was  not  enough  that  the  rent  was  not  paid, 
and  that  the  lessor  should   declare  the  term   forfeited,  but 
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there  must  have  been  a  strict  compliance  with  several  pre- 
requisites, as,  a  demand  of  the  rent  on  the  day  it  fell  due,  for 
the  precise  amount,  at  a  convenient  hour  before  sunset,  on  the 
land,  etc.  Chadwick  v.  Parker,  and  Chapman  v.  Kirby,  ■ 
supra.  There  is  no  pretense  that  any  of  these  things  had 
been  done.  Hence,  the  term  was  not  ended,  under  the  com- 
mon law,  nor  in  any  way,  except  under  the  statute  of  1865, 
and  the  provision  of  the  lease  relied  upon  could  not  have  come 
into  operation,  unless  the  tenancy  had  been  previously  term- 
inated under  this  statute  of  1865.  That  statute,  in  the  proceed- 
ing under  it,  dispenses  with  the  niceties  in  making  the  common 
law  demand  of  the  rent;  but,  to  create  a  forfeiture  under  the 
statute,  there  must  be,  as  before  decided  in  this  case,  a  demand 
of  the  rent,  and  ten  days'  notice  to  quit,  and  a  failure  to  pay 
the  rent  before  the  expiration  of  the  ten  days'  notice,  and 
there  is  no  forfeiture,  and  no  action  accrues,  until  after  all 
these  things  have  occurred. 

There  had  not  been  here  ten  days'  notice,  nor  a  failure  to 
pay  the  rent  before  the  expiration  of  ten  days'  notice  to  quit, 
and  the  complaint  showed  no  right  of  action,  and  the  suit  was 
properly  dismissed. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  McCabe 

v. 

Amanda  Porter  et  al. 

1.  Practice — restoring  lost  records.  If  a  petition  under  the  act  to  pro- 
vide for  restoring  lost  records  is  amended  in  a  material  respect,  the  amend- 
ment should  he  sworn  to;  but  if  the  amendment  is  only  formal,  and  not  as 
to  material  matters,  it  is  not  necessary  that  it  should  be  sworn  to. 

2.  The  statute  providing  for  restoring  lost  records  does  not  require  the 
evidence  to  be  preserved,  and  where  the  decree  is  in  accordance  with  the 
requirement  of  the  statute,  and  the  evidence  is  not  preserved  in  the  record, 
it  will  not  be  presumed  that  the  court  rendered  the  decree  on  insufficient 
evidence. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Messrs.  Avery  &  Comstock,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  application  under  the  "Act  to  provide  for  the 
restoration  of  court  records  which  have  been  lost  or  destroyed," 
in  force  March  19,  1872,  to  restore  the  record  of  a  certain  judg- 
ment in  ejectment,  in  favor  of  appellees'  intestate,  against  the 
appellant,  which  had  been  destroyed  by  fire. 

The  first  objection  urged  to  the  order  of  the  court  below  is, 
that  the  petition  was  amended  while  the  suit  was  pending  and 
before  final  hearing,  and  the  amended  petition  was  not  sworn 
to.  We  have  looked  into  the  record,  and  the  petition  there 
found  appears  to  us  to  be  sufficient,  and  properly  sworn  to. 
If  a  material  amendment  was  made,  the  petition  should  have 
been  sworn  to  after  it  was  amended;  if,  however,  the  amend- 
ment was  purely  formal,  and  not  as  to  material  matters,  it  was 
unnecessary.  Of  what  character  this  amendment  was  we  are 
not  informed,  and  must,  hence,  presume  in  favor  of  the  regu- 
larity of  the  action  of  the  court  below. 

It  is  next  objected,  that  the  court  heard  no  evidence.  Ap- 
pellant demurred  to  the  petition,  and  upon  the  demurrer  being 
overruled,  made  no  further  answer.  The  statute  does  not  re- 
quire that  the  evidence  shall  be  preserved,  and  inasmuch  as 
the  proceeding  is  purely  statutory,  no  more  need  be  done  than 
it  requires.  It  simply  makes  it  the  duty  of  the  court,  if 
upon  hearing  it  shall  be  satisfied  that  the  statements  contained 
in  the  written  application  are  true,  to  make  an  order  reciting 
what  was  the  substance  and  effect  of  the  lost  or  destroyed 
record.  The  order,  in  the  present  instance,  seems  to  meet  this 
requirement,  and  we  can  not  presume,  in  the  face  of  it,  that  the 
court  acted  upon  evidence  which  failed  to  satisfy  it  that  the 
statements  contained  in  the  written  application  were  true.    If, 


246  Lincoln  v.  Stowell.  [Sept.  T. 

Opinion  of  the  Court. 

in  the  opinion  of  appellant,  the  evidence  was  insufficient  to 
warrant  the  making  of  the  order,  he  should  have  preserved  it 
by  bill  of  exceptions,  and  thus  brought  it  before  us. 

We  discover  no  error  in  the  record,  and  the  order  of  the 
court  below  is,  therefore,  affirmed. 

Judgment  affirmed. 


Albert  F.  Lincoln 

v. 
Allen  G.  Stowell. 

Jury — must  be  drawn.  Under  the  act  relating  to  jurors,  in  force  July  1, 
1872,  if,  during  the  term,  there  should  be  no  jury  present,  for  the  reason 
that  the  time  for  which  they  were  selected  has  expired,  or  for  other  cause,  a 
new  panel  should  be  drawn  by  the  clerk  in  the  manner  prescribed  in  the 
act;  and  if  such  jury  is  selected  by  the  sheriff  -under  a  venire  issued,  it  will 
be  irregular,  and  a  challenge  to  the  array  is  proper,  and  it  will  be  error  to 
overrule  it. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county;  the 
Hon.  H.  B.  Hopkins,  Judge,  presiding. 

Messrs.  Cooper  &  Lapham,  and  Messrs.  McCulloch  &  Ste- 
vens, for  the  plaintiff  in  error. 

Messrs.  Ingersoll  &  Puterbattgh,  for  the  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Allen  G.  Sto- 
well, in  the  circuit  court  of  Peoria  county,  against  Albert  F. 
Lincoln,  to  recover  for  services  claimed  to  have  been  rendered 
in  the  sale  of  a  lumber  yard  and  stock  of  lumber  owned  by 
Lincoln. 

The  cause  was  before  this  court  at  a  former  term,  when  the 
judgment  was  reversed  and  the  cause  remanded.  Lincoln  v. 
Stowell,  62  111.  84. 
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After  the  cause  was  remanded,  an  amended  declaration  was 
filed,  when,  on  the  4th  day  of  June,  1873,  a  trial  of  the  cause 
was  had  before  a  jury,  which  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  $1500.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  upon  the  verdict,  to  reverse 
which  the  defendant  brings  the  record  here  by  writ  of  error. 

The  first  question  presented  by  the  record,  and  the  only  one 
necessary  to  be  considered,  involves  the  construction  of  an  act 
concerning  jurors,  in  force  July  1,  1872. 

It  appears,  from  the  bill  of  exceptions,  that  a  jury  had  been 
selected  and  drawn  for  the  first,  second  and  third  weeks  of  the 
term,  as  provided  by  the  statute,  but  no  jury  had  been  pro- 
vided for  the  fourth  week  of  the  term. 

Before  the  expiration  of  the  third  week  of  the  term,  the 
court  saw  it  would  be  necessary  to  have  a  jury  for  the  follow- 
ing week,  in  order  to  dispose  of  causes  ready  for  trial.  It 
was  therefore  ordered  that  a  venire  issue  to  the  sheriff  for  24 
jurors  for  that  week. 

Under  the  order,  the  sheriff  summoned  a  jury,  and  when 
the  cause  was  called  for  trial,  the  defendant  interposed  a  chal- 
lenge to  the  array,  on  the  ground  that  the  jury  had  not  been 
selected  and  drawn  as  required  by  the  statute.  The  court  over- 
ruled the  challenge,  and  the  defendant  excepted. 

Section  8  of  the  act  requires  the  circuit  clerk,  at  least  20 
days  before  the  commencement  of  a  term  of  court,  to  go  to 
the  office  of  the  county  clerk,  and,  in  his  presence,  draw  the 
names  of  a  sufficient  number  of  persons,  not  less  than  24,  for 
each  week  that  the  court  will  probably  be  in  session  for  the 
trial  of  common  law  causes,  to  constitute  the  petit  jurors  for 
the  term. 

Section  10  requires  a  summons  to  be  issued,  and  the  sheriff 
to  serve  the  persons  drawn  as  jurors. 

Section  13  declares,  If  a  sufficient  number  of  grand  or  petit 
jurors  shall  not  be  returned  served,  or  shall  not  appear,  or  for 
any  reason  the  panel  shall  not  be  full  at  the  opening  of  the 
court,  or  at  any  time  during  the  term,  the  clerk  of  the  court 
shall  again  repair  to  the  office  of  the  county  clerk,  and  draw, 
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in  the  same  manner  as  at  the  first  drawing,  a  sufficient  num- 
ber of  jurors  to  fill  such  panel,  who  shall  be  summoned  in  the 
same  manner  as  the  others. 

Section  14  provides,  When,  by  reason  of  challenge  in  the 
selection  of  a  jury  for  the  trial  of  any  cause,  or  by  reason  of 
the  sudden  sickness,  or  absence  of  any  juror  for  any  cause,  ex- 
cept wdiere  he  shall  be  discharged  from  the  panel,  the  regu- 
lar panel  shall  be  exhausted,  the  court  may  direct  the  sheriff 
to  summon,  from  the  bystanders,  a  sufficient  number  of  per- 
sons having  the  qualification  of  jurors,  to  fill  the  panel  for 
the  pending  trial. 

It  will  be  observed  that  none  of  the  contingencies  enumer- 
ated in  section  14  had  arisen  which  would  authorize  the  court 
to  direct  the  sheriff  to  summon  a  jury  from  the  bystanders; 
nor  was  a  panel  selected  merely  for  a  pending  trial,  but,  under 
the  order  of  the  court,  24  men  were  summoned  by  the  sheriff 
to  constitute  a  jury  for  the  trial  of  causes  for  one  week. 

Had  there  been  no  provision  in  the  statute  for  obtaining  a 
jury  when  at  the  same  time  the  court  was  required  to  be  held, 
until  the  business  was  disposed  of,  perhaps  recourse  might 
have  been  had  to  the  common  law  power  of  the  court  for  the 
purpose  of  obtaining  a  jury,  as  was  done  in  Stone  v.  The 
People,  2  Scam.  326.  But  in  this  case  no  such  difficulty  had 
arisen.  A  mode  was  provided  by  the  statute  by  which  a- jury 
could  be  obtained.  Under  section  13  it  is  provided,  if,  for  any 
reason,  the  panel  shall  not  be  full  at  the  opening  of  the  court, 
or  at  any  time  during  the  term,  the  clerk  of  the  court  shall 
again  repair  to  the  office  of  the  county  clerk,  and  draw  in  the 
same  manner  as  the  first  draAving,  who  shall  be  summoned,  etc. 
Under  this  section,  if  none  of  the  jurors  first  drawn  and  served 
should  appear  at  the  beginning  of  the  term,  it  would  no  doubt 
be  proper  to  have  a  full  panel  drawn  and  served  in  like  man- 
ner. If,  during  the  term,  there  should  be  no  jury  present,  for 
the  reason  that  the  time  for  which  they  were  selected  had  ex- 
pired, or  other  cause,  an  entire  panel  could  be  drawn,  and  then 
summoned  in  the  mode  pointed  out  in  the  statute. 

When,  therefore,  the  court  saw  a  jury  would  be  necessary 
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for  the  trial  of  causes  for  the  fourth  week  of  the  term,  the 
clerk  should  have  drawn  in  the  manner  provided  in  the  stat- 
ute. This  not  having  been  done,  but  a  jury  having  been 
selected  by  the  sheriff  from  the  county,  the  challenge  to  the 
array  interposed  by  the  defendant  was  proper,  the  over- 
ruling of  which  was  error  for  which  the  judgment  will  have 
to  be  reversed. 

The  construction  of  this  act  was  before  this  court  in  the  case 
of  Gropp  v.  The  People,  67  111.  156,  and  although  that  was  a 
criminal  case,  and  a  different  rule  was  held  to  prevail,  yet  it 
was  there  said:  "  Were  this  a  civil  cause,  no  doubt  it  would 
have  been  a  good  cause  of  challenge  that  the  panel  of  jurors 
was  so  constituted  in  violation  of  this  act." 

Other  grounds  for  a  reversal  of  the  judgment  have  been  dis- 
cussed by  the  attorneys  of  plaintiff  in  error,  but  as  this  is  con- 
clusive of  the  case,  it  is  unnecessary  to  discuss  them. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


School  Directors  of  District  No.   5 


School   Directors  of   District  No.  10. 

1.  Statutes — not  rendered  inoperative  by  mistaken  reference  to  existing 
laws.  Where  a  law  possessing  all  the  requisites  of  a  valid  statute  is  passed 
by  the  General  Assembly,  containing  clear  requirements  capable  of  being 
carried  into  effect,  in  connection  with  an  existing  general  law  on  the  same 
subject,  a  mistaken  reference  in  such  law  to  a  previous  statute  can  not  de- 
feat the  will  of  the  General  Assembly,  and  render  the  law  void. 

2.  Where  an  act  purporting  to  be  an  amendment  of  another  act  describes 
the  act  to  be  amended  truly,  but  states  the  date  of  the  enactment  of  such 
law  incorrectly,  the  mistaken  date  will  be  treated  as  surplusage,  and  will 
not  affect  the  validity  of  the  amendment. 

3.  Chanceky — recital  of  default  in  a  final  decree  sufficient.  Where  the 
final  decree  recites  that  the  defendants  not  answering  were  defaulted,  it  will 
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be  presumed  that  such  was  the  case,  although  it  does  not  appear  in  the  rec- 
ord in  any  other  place. 

4.  School  districts — boundaries.  Where  a  new  school  district  was 
formed  by  two  townships,  and  the  records  of  each  township  showed  the 
same  boundary  lines  of  the  new  district  to  a  given  point,  and  from  that 
point  one  record  gave  a  proper  and  possible  line  as  forming  the  east  bound- 
ary  line,  and  the  other  record  gave  an  impossible  line,  so  much  of  the  lat- 
ter call  as  is  impossible  will  be  rejected,  especially  if  by  doing  so  the  two 
records  will  exactly  coincide. 

5.  Same — distribution  of  funds  when  new  district  formed.  Where  the 
record  of  the  board  of  trustees  of  schools  shows  that  the  board  met  for  the 
purpose  of  appraising  and  distributing  school  property  and  funds  conse- 
quent upon  the  formation  of  a  new  district  from  the  several  districts,  which 
are  specified,  and  then  states  the  amounts  distributed,  but  does  not  state  who 
made  the  appraisement,  it  will  be  presumed  that  it  was  made  by  the  board 
of  trustees,  who,  by  a  reasonable  and  fair  construction  of  the  33d  section  of 
the  school  law  of  1857,  as  amended  in  1865,  are  the  proper  persons  to  make 
the  appraisement  and  distribution. 

6.  Same — entering  funds  to  credit  of  by  treasurer,  not  essential  to  organ- 
ization. Entering  the  funds  distributed  to  a  new  school  district,  to  the 
credit  of  such  district,  by  the  treasurer  of  the  board  of  trustees,  as  required 
by  the  statute,  is  not  an  essential  precedent  act  to  the  legal  organization  of 
the  new  district. 

7.  Same,— filing  map  with  county  clerk  not  a  prerequisite  to  organization. 
The  filing  of  a  map  of  anew  school  district,  when  formed,  with  the  county 
clerk,  is  not  essential,  but  only  directory,  and  the  failure  to  file  such  map  is 
not  an  objection  to  the  legal  and  valid  organization  of  the  new  district. 

8.  Remedy — when  school  funds  are  withheld  from  new  district,  the  remedy 
is  in  equity.  Where  an  appraisal  and  distribution  of  school  funds  is  made 
upon  the  formation  of  a  new  district,  and  the  old  districts  refuse  to  pay  over 
the  funds  to  the  treasurer,  and  the  board  of  trustees  neglect  to  compel  such 
payment,  the  proper  remedy  of  the  new  district  is  by  a  bill  in  chancery  to 
compel  the  collection  of  the  fund  and  the  application  thereof  to  its  legiti- 
mate use,  and  to  prevent  its  perversion  or  loss. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  bill  in  chancery,  tiled  by  the  school  directors  of 
district  No.  10,  in  township  43,  in  Winnebago  county,  against 
the  school  directors  of  district  No.  5,  in  the  same  township,  to 
compel  the  payment  by  the  defendant  to  the  complainant,  or 
to  the  trustees  of  schools  of  township  43  for  the  use  of  com- 
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plainant,  of  the  amount  of  air  estimate  and  award  made  by  the 
trustees  of  schools,  of  the  school  fund,  to  be  paid  by  the  de- 
fendant to  the  trustees  of  schools  for  the  use  of  complainant, 
as  a  new  school  district  formed  out  of  parts  of  other  school 
districts,  of  which  the  defendant  was  one,  all  the  other  districts 
having  complied  with  the  order  of  the  directors,  and  paid  over 
the  portion  of  the  school  funds  by  them  respectively  ordered 
to  be  paid.  Upon  the  hearing,  the  court  rendered  a  decree 
granting  the  prayer  of  the  bill,  and  the  defendant  appealed  to 
this  court. 

Mr.  C.  M.  Brazee,  for  the  appellant. 

Mr.  William  Lathrop,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  is  first  urged  that,  when  district  No.  10  was  formed,  there 
was  no  law  in  this  State  which  authorized  the  trustees  to  ap- 
portion the  school  fund  and  property  of  the  districts  out  of 
which  the  new  district  is  formed.  It  is  insisted  that  there  is 
no  33d  section  of  the  amended  school  law  of  1865.  Whilst  this 
may  be  true,  and  the  reference  to  the  33d  section  of  the  amended 
school  law  in  the  order  passed  by  the  trustees  was  erroneous,  the 
criticism  seems  to  be  hypercritical,  as  there  is  a  33d  section  of 
a  school  laWj  and  that  school  law  was  amended  at  that  session. 
Had  the  trustees  referred  to  it  as  the  school  law  as  amended  at 
that  session,  it  would  have  been  literally  accurate,  but  we  can 
see  no  loss  of  power  on  the  part  of  the  trustees  because  they 
referred  to  the  law  in  the  mode  they  did,  the  question  being 
whether  they  had  power  to  perform  the  act,  and  the  result 
could  not  be  affected  if  they  made  a  wrong  reference  to  the 
law,  or  even  if  no  law  had  been  referred  to  in  the  proceedings. 

It  is  also  urged  that  the  act  of  1865,  in  its  first  section,  declares 
that  section  one  of  "An  act  to  establish  and  maintain  a  svs- 
tem  of  free  schools,"  approved  February  22d.  1861,  "  be  and 
the  same  is  hereby  amended,"  etc.     (Sess.  Laws,  p.  112.) 
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On  turning  to  the  acts  of  1861,  p.  187,  we  find  an  act  en- 
titled "An  act  to  amend  the  school  law,"  and  it  refers  to  an 
act  of  the  title  of  that  referred  to  in  the  first  section  of  the  law 
of  1865,  as  approved  the  16th  of  February,  185T,  and  this 
last  named  act  is  manifestly  that  to  which  reference  was  in- 
tended to  be  made  in  the  act  of  1865.  It  has  the  sections  re- 
ferred to  in  the  act  of  1865,  and  the  sections  thus  referred  to 
are  found  in  each  instance  to  contain  the  same  matter  as  the 
amendatory  sections  do  severally.  The  wrong  reference  is  ob- 
viously a  mistake,  but  we  regard  it  immaterial,  as,  even  if  there 
had  been  no  act  on  the  subject  of  common- schools,  such  a  ref- 
erence could  not  defeat  the  will  of  the  General  Assembly. 
Here  we  have  a  law  possessing  all  the  requisites,  of  a  valid 
statute,  passed  by  the  General  Assembly,  containing  clear  re- 
quirements capable  of  being  carried  into  effect  in  connection 
with  the  general  school  law,  and  we  have  no  right,  simply  be- 
cause there  is  a  mistaken  reference  to  a  previous  statute,  to 
defeat  that  will. 

Had  there  been  no  other  law  on  the  subject,  and  what  pur- 
ported to  be  the  amendatory  law  had  been  so  incomplete  as  to 
be  incapable  of  being  carried  into  effect,  it  would  have  neces- 
sarily fallen,  until  aided  by  further  legislation;  but  suppose 
the  act  of  1865  had  been  entitled,  as  it  is,  to  amend  the  school 
law,  and  contained  its  present  provisions,  or  had  its  title  been 
an  act  in  reference  to  schools,  without  naming  any  act  or  sec- 
tion of  any  act,  and  had  contained  its  present  provisions,  can 
anyone  doubt  that  it  would  have  been  enforced,  repealing  such 
portions  of  other  acts  as  were  repugnant,  and  adding  its  pro- 
visions to  previous  laws,  and  applying  them  to  all  subjects 
to  which  they  were  properly  applicable?  An  unessential  false 
description  can  never  defeat  a  grant,  contract,  or  other  instru- 
ment, nor  should  it  defeat  a  statute.  The  general  description  in 
the  bill,  as  amendatory  of  the  act  to  establish  and  maintain  a  sys- 
tem of  free  schools,  sufficiently  describes  the  law  to  be  amended 
and  is  true,  whilst  what  follows,  as  to  the  date  of  its  approval, 
is  not  true,  and  is  impossible,  and  may  be  rejected  without 
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affecting  that  which  is  true.  There  is  no  force  in  this  objec- 
tion. 

There  are  a  large  number  of  other  objections  urged  against 
the  decree,  some  of  which  are  only  technical,  whilst  others  do 
not  have  the  force  of  technicalities.  We  shall  proceed  to  con- 
sider such  as  we  deem  of  sufficient  importance  to  demand  a 
discussion. 

It  is  said  that  the  town  trustees,  who  failed  to  answer,  were 
not  defaulted.  The  decree  finds  they  had  been,  and  we  will 
presume  such  to  have  been  the  fact,  although  appearing  in  no 
other  place  in  the  record ;  and  we  are  not  prepared  to  hold 
that  such  a  recital  would  not  be  considered  as  evidence  that 
the  default  was  entered  before  the  case  was  called,  or  whilst  on 
trial.  This  is  not  ground  for  requiring  a  reversal,  even  if  it 
could  be  held  an  error,  which  we  think  it  can  not  be  consid- 
ered. The  trustees  did  have  power  to  divide  the  other  dis- 
tricts and  form  a  new  one,  and  to  divide  the  property,  as 
prescribed  in  the  33d  section  of  the  general  school  law,  as 
amended  by  the  act  of  1865;  nor  does  the  objection  taken, 
that  the  new  district,  as  described  by  the  two  townships,  failing 
to  coincide  in  calls,  lines  or  quantity,  render  the  organization 
of  the  district  invalid.  The  description  is  precisely  the  same 
until  the  line  reaches  the  north-west  corner  of  section  4,  when 
the  record  of  township  40  then  says  it  then  runs  south  on  the 
west  line  of  that  section,  whilst  the  record  of  township  44  says 
it  runs  from  the  same  point  on  the  east  line  of  the  section. 
The  falsity  and  impossibility  of  this  last  call,  as  given  by  the 
latter  record,  is  apparent,  and  the  word  "  east "  may  and  should 
be  stricken  out  and  rejected  as  surplusage,  when  the  calls  in  the 
two  records  will  exactly  coincide.  In  the  sale  of  lands,  such  false 
particulars  in  description  are  frequently  rejected,  where  it  is 
manifestly  a  mistake,  and  when  their  rejection  will  sustain  the 
grant  and  effectuate  the  intention  of  the  parties;  and,  in  pro- 
motion of  justice  and  the  purposes  of  our  school  system,  the 
same  rule  should  apply  with  its  full  force  to  a  case  like  the 
present. 

It  is  claimed  that  the  property  owned  by  district  "No.  5  was 
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not  appraised  before  the  division  was  made,  by  any  one.  On 
turning  to  the  proceedings  of  the  board  of  trustees,  we  find 
they  state  that  the  board  met  for  the  purpose  of  appraising 
and  distributing  school  property  and  funds,  consequent  upon 
the  formation  of  district  No.  10  from  the  several  districts, 
which  are  specified.  It  then  states  that  "  the  amounts  dis- 
tributed to  district  No.  10  from  the  several  districts  are  as 
follows,  to- wit:  From  district  No.  5,  on  property,  $450= 
$169.35;  from  district  No.  5,  on  funds,  $131.34=$48.50."  To 
our  minds,  it  appears,  without  any  doubt  or  obscurity,  that 
there  was  $450  worth  of  property  belonging  to  this  district, 
and  the  portion  thereof  set  off  and  apportioned  to  No.  10  was 
$169.35;  that  district  No.  5  then  had  in  funds  $131.34,  and 
$48.50  was  distributed  to  No.  10.  To  our  minds,  the  records 
of  the  board  of  trustees  prove  that  the  distribution  was  thus 
made,  beyond  all  cavil  or  doubt.  We  do  not  see  that  it  can 
mean  anything  else,  or  how  a  doubt  can  arise. 

But  it  is  said  that  the  record  of  their  proceedings  fails  to 
show  who  made  the  appraisement.  It  is  true,  that  it  is  not  so 
stated,  but  we  will  and  must  presume  that  it  was  made  by  the 
board  of  trustees,  to  whom  is  confided  the  formation  of  the 
districts,  the  apportionment  of  the  school  fund  and  money,  and 
other  delicate  and  important  duties  in  maintaining  schools  in 
their  townships.  It  is  true  the  law  does  not,  in  terms,  impose 
the  duty  on  them  of  appraising  and  distributing  the  property, 
but  the  33d  section  does  expressly  provide  that  they  shall  dis- 
tribute the  tax  fund  and  other  funds  in  the  hands  of  the  treas- 
urer, and  then  requires  the  property  to  be  appraised  in  a  just 
and  equitable  manner,  and  to  be  distributed  in  proportion  to 
the  amount  of  taxable  property  remaining  in  each  district. 
We  think  that  a  reasonable  and  fair  construction  of  this  pro- 
vision requires  the  trustees  to  make  both  the  appraisal  and 
this  distribution.  They  are  required  to  perform  all  other  acts 
in  dividing  and  forming  districts  and  altering  them,  and  had 
the  General  Assembly  intended  the  appraisal  to  have  been 
made  by  others,  the  requirement  and  the  manner  would,  no 
doubt,  have  been  provided  for  in  the  act  itself. 
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There  is  no  force  in  the  objection  that  the  treasurer  of  the 
board  of  trustees  had  failed  to  enter  the  funds  thus  distributed 
to  District  !No.  10  to  its  credit.  That  can  not  be  construed  to 
be  an  essential  precedent  act  to  the  legal  organization  of  a 
school  district.  It  is  only  intended  as  a  means  of  keeping  the 
funds  of  the  districts  separate,  and  as  a  means  of  facilitating  a 
settlement  with  the  treasurer,  but  surely  not  an  act  indispen- 
sable to  the  organization  of  the  district.  Such  a  neglect  of 
duty  by  the  mere  agent  of  the  board,  although  it  may  be  gross, 
surely  can  not  have  the  effect  to  abrogate  the  acts  of  the  board 
in  forming  a  school  district.  To  so  hold  would  be  to  empower 
the  mere  agent  to  control  his  principal,  and  to  totally  overthrow 
order,  system  and  superiority  in  officers,  and  introduce  utter 
confusion  in  the  administration  of  public  affairs  and  the  en- 
forcement of  law. 

It  is  next  urged,  with  apparent  earnestness,  that  this  district 
was  not  legally  and  completely  organized  until  the  map  of  the 
districts  in  the  township  was  made,  certified  to,  signed,  and 
filed  as  required  by  the  law — in  other  words,  that  the  filing  of 
such  a  map  was  a  prerequisite  to  the  formation  of  the  district. 
This,  manifestly,  is  a  misconception  of  the  objects  and  pur- 
poses of  the  law.  In  the  case  of  Munson  v.  Minor,  22  111. 
594,  this  court  held  that  the  filing  of  such  a  map,  properly  certi- 
fied, with  the  clerk,  is  not  essential,  but  only  directory.  It 
is  in  nowise  connected  with  the  formation  of  the  district.  The 
law  requires  it  to  be  made,  and  filed  with  and  recorded  by  the 
county  clerk.  The  obvious  purpose  of  such  a  map  is  to  enable 
that  officer  to  correctly  extend  the  taxes  levied  by  the  directors 
in  the  various  districts.  That  there  should  be  such  a  map 
filed  for  that  purpose  is  true,  but  if  not  filed,  and  the  clerk 
were  to  extend  the  taxes  on  the  property  in  districts  from  the 
records  of  the  board  of  trustees,  it  would  not  form  a  valid  ob- 
jection to  the  tax  thus  levied,  nor  can  it,  to  the  legal  and  valid 
organization  of  a  school  district,  that  the  map  is  not  properly 
made  or  filed.  The  officers  failing  to  perform  that  duty  may 
become  liable  to  respond  in  damages  for  any  loss  the  district 
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may  incur  by  such  neglect,  but  it  can  not  be  held  to  disorgan- 
ize a  district  otherwise  regularly  formed. 

It  is  next  urged  that  a  court  of  equity  has  no  jurisdiction  to 
afford  the  relief  sought  by  this  bill — that  the  remedy  is  com- 
plete at  law,  and  that  the  bill  should  have  been  dismissed  for 
that  reason.  That  this  is  a  trust  fund,  there  can  be  no  ques- 
tion; and  it  is  equally  apparent  that  when  collected  from 
appellant,  it  will  and  must  be  paid  to  the  treasurer  of  the  board 
of  trustees,  and  held  by  him  for  the  use  of  the  district,  under 
the  control  of  the  board  of  trustees.  The  district  could  not 
sue,  recover  and  receive  this  fund,  as  they,  until  authorized  by 
an  order  of  the  board  of  trustees,  lawfully  made,  have  no  right 
to  receive  any  portion  of  it.  Again,  they  have  no  power  to 
coerce  the  board  of  trustees  to  sue  for  and  recover  it,  and  they 
having  failed  to  do  so,  the  school  district,  as  the  cestui  que 
trust,  have  the  right  to  file  the  bill  and  have  the  fund  collected 
and  applied  to  its  legitimate  use,  and  to  prevent  its  perversion 
or  loss.     This  objection  is  not  tenable. 

We  have  examined  the  most  prominent  of  the  great  number 
of  objections  urged  to  this  decree.  Those  not  discussed  we 
regard  as  without  sufficient  plausibility  to  require  discussion. 
A  careful  examination  of  the  record  has  failed  to  disclose  any 
error  for  which  the  decree  should  be  reversed,  and  it  must  be 
affirmed. 

Decree  affirmed. 


James  E.  Barron 


The  People  of  the  State  of  Illinois. 

1.  Grand  jury — legality  of  its  organization.  The  proper  practice  is,  and 
the  statute  requires,  that  twenty-three  persons  shall  be  summoned  for  a  grand 
jury,  but  as  sixteen  persons  may  constitute  the  grand  jury,  an  indictment 
found  by  one  composed  of  nineteen  persons  may  be  a  legal  finding  after 
verdict,  there  being  no  objection  made  by  motion  to  quash,  or  challenge  to 
the  array. 
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2.  Change  of  venue — when  discretionary.  Where  the  law  gives  the 
court,  trying  a  criminal  case,  a  large  discretion  to  grant  or  deny  a  petition 
for  a  change  of  venue,  if  its  refusal  to  grant  one  is  urged  as  error,  it  must 
be  shown  that  the  court  abused  its  discretion. 

3.  Evidence — of  circumstances  showing  guilt.  The  fact  that  one  accused 
of  crime  gave  "straw  bail,"  and  forfeited  his  recognizance  by  voluntary  ab- 
sence, taken  in  connection  with  the  further  fact  that  such  party  passed  under 
various  aliases,  may  be  considered  by  the  jury,  on  the  trial,  as  evidence 
bearing  on  the  question  of  his  guilt. 

4.  Same — acts  and  declarations  of  one  in  concert  with  prisoner.  Where 
two  or  more  persons  are  shown  to  be  in  concert  for  a  bad  purpose,  the  acts 
and  declarations  of  one  in  the  accomplishment  of  the  purpose,  are  the  acts 
and  declarations  of  all,  and  evidence  against  them. 

5.  Where  the  complicity  of  a  party  on  trial  for  larceny  and  receiving 
stolen  goods  is  shown  with  another  in  the  affair,  then  whatever  that  other 
said  or  did  in  regard  to  the  goods,  is  proper  evidence  against  the  prisoner. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  and  Mr.  A.  S.  Trude,  for 
the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  People. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  in  the  Criminal  Court  of  Cook 
county,  against  James  R.  Barron  and  Ignatius  Schoen,  re- 
turned by  the  grand  jury  at  the  March  term,  1873,  the  first 
count  of  which  charged  the  prisoners  jointly  with  larceny,  and 
the  second  count  with  receiving  stolen  property,  knowing  it  to 
have  been  stolen. 

At  the  succeeding  April  term,  Schcen  was  tried  and  acquit- 
ted. At  the  February  term,  1874,  Barron  was  put  on  his  trial, 
which  resulted  in  a  disagreement  of  the  jury.  On  the  same 
day  a  special  venire  for  twenty-three  jurors  was  awarded,  re- 
turnable on  the  next  morning.  Whereupon,  the  prisoner  filed 
a  petition  for  a  change  of  venue,  which  being  denied,  there- 
upon he  entered  a  motion  for  a  continuance,  which  was  denied, 

17— 73d  III. 
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and  liis  challenge  to  the  array  of  jurors  having  been  denied, 
and  also  his  challenges  for  cause,  he  was  again  placed  on  trial. 

The  jury  found  the  prisoner  guilty  of  receiving  stolen  prop- 
erty, as  charged  in  the  second  count,  and  fixed  his  punishment 
at  imprisonment  in  the  penitentiary  for  the  term  of  seven 
years.  The  court  overruled  a  motion  for  a  new  trial,  and  also 
a  motion  in  arrest  of  judgment,  and  rendered  judgment  in 
accordance  with  the  verdict  of  the  jury. 

The  record  is  brought  here  by  writ  of  error,  and  various 
errors  are  assigned. 

The  first  point  made  is,  that,  on  the  order  for  a  special  venire 
of  twenty-three  good  and  lawful  men  of  Cook  county,  to 
serve  as  grand  jurors  at  that  term,  but  nineteen  persons 
were  returned,  and  therefore  the  body  finding  the  indictment 
was  illegally  constituted,  and  their  act  was  without  the  author- 
ity of  law. 

ISTo  objection  to  this  mode  of  executing  the  venire  was  made 
in  the  court  below  in  any  form,  and  it  is  now  too  late  to  make 
it.  The  proper  practice  doubtless  is,  and  such  is  the  require- 
ment of  the  statute,  and  of  this  special  venire,  that  twenty- 
three  persons  shall  be  summoned,  but  it  is  expressly  provided 
that  sixteen  of  them  shall  be  sufficient  to  constitute  the  grand 
jury.  An  indictment  found  by  a  grand  jury  composed  of 
nineteen  persons,  would,  after  verdict,  no  objection  having 
been  made  by  motion  to  quash  the  indictment,  or  by  challeng- 
ing the  array,  be  a  legal  finding. 

It  was  said,  in  Williams  v.  The  People,  54  111.  422,  that,  to 
support  a  verdict  of  guilty  on  an  indictment  for  murder,  it  was 
not  essential  the  record  should  affirmatively  show  even  that 
the  requisite  number  of  grand  jurors  was  present  at  the  time 
of  the  organization  of  the  body. 

If  this  grand  jury  was  not  lawfully  assembled  and  organ- 
ized, that  fact  should  have  been  presented  to  the  court  by  a 
motion  to  quash,  or  by  challenging  the  array,  as  in  Stone  v. 
The  People,  2  Scam.  332. 

In  reply  to  this,  it  is  urged  by  the  counsel  for  the  prisoner, 
that  a  motion  in  arrest  of  judgment  was  duly  entered,  based 
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on  this  irregularity,  which  the  court  denied,  and  reference  is 
made  to  Miller  v.  The  State,  33  Miss.  361,  in  support  of  the 
motion.  Reference  is  also  made  to  The  People  v.  McKay,  18 
Johns.  212,  and  The  State  v.  Simonds,  36  Maine,  128,  to  the 
same  purport. 

There  may  be  some  statute  in  each  of  those  States  allowing 
this  mode  of  proceeding.  On  general  principles,  a  motion  in 
arrest  of  judgment  can  only  be  sustained  for  some  defect  ap- 
pearing on  the  face  of  the  record.  No  defect  of  record  appears 
in  this  case,  and  the  only  mode  by  which  to  present  the  ques- 
tion would  be,  under  our  practice,  by  a  motion  to  quash,  sup- 
ported by  affidavits,  or  by  challenge  of  the  array.  At  best,  it 
is  more  formal  than  real,  and  section  9  of  the  Criminal  Code 
provides,  that  no  motion  in  arrest  of  judgment,  or  writ  of 
error,  shall  be  sustained  for  any  matter  not  affecting  the  real 
merits  of  the  offense  charged  in  the  indictment.  K.  S.  1874, 
p.  408. 

The  next  point  made  is,  that  the  court  erred  in  refusing  an 
order  to  change  the  venue  on  the  petition  of  the  prisoner. 

The  petition  for  a  change  of  venue  was  accompanied  by 
many  exhibits — extracts  from  newspapers  and  the  like — tend- 
ing to  show  that  great  efforts  had  been  made  to  draw  the  atten- 
tion of  the  public  mind  to  this  case,  and  to  arouse  it  to  a  sense 
of  the  enormity  of  the  deed  committed  by  the  prisoner,  but 
all  this  is  not  unusual  in  cases  of  this  description,  and  can  not 
be  prevented.  But  the  statute  in  force  at  the  time  of  this 
application  gave  a  large  discretion  in  the  judge  trying  the 
cause,  to  grant  or  deny  the  petition,  and  it  is  impossible  for 
this  court  to  say  the  discretion  has  been  abused. 

The  next  point  is,  that  the  prisoner  was  not  tried  by  an  im- 
partial jury,  and  herein,  of  the  disallowance  of  the  challenge, 
for  cause,  of  Mr.  Dixon  and  Mr.  Hammond,  two  of  the  jurors 
impanelled. 

The  remark  of  the  State's  Attorney,  alluded  to,  if  made  in 
the  presence  and  hearing  of  the  new  panel,  and  intended  for 
them,  was  certainly  very  injudicious  and  improper,  but  it  does 
not  appear  to  have  been  so  made. 
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Upon  the  question  of  the  competency  of  the  jurors  named, 
they  came  within  the  provisions  of  section  14  of  chap.  78, 
title  "Jurors,"  p.  633,  R.  S.  1874,  and  were  competent. 

The  next  point  made  by  appellant  is,  that  improper  evidence 
was  admitted  on  behalf  of  the  people,  and  in  this  connection  his 
counsel  cites  the  testimony  of  Mr.  Barret,  the  deputy  clerk, 
in  regard  to  what  was  done  by  the  court  in  admitting  the 
prisoner  to  bail,  he  objecting  to  the  introduction  of  the  record 
showing  the  proceedings.  It  appears  the  object  of  the  State's 
Attorney  was,  not  only  to  show  the  prisoner  had  given  bail  for 
his  appearance  to  answer  the  indictment  for  larceny,  but  that  he 
had  forfeited  the  recognizance  by  his  voluntary  absence,  and  fur- 
ther to  show  that  the  bail,  although  accepted  by  the  court,  was 
"  straw  bail "  only.  This  was  done  to  use  as  an  argument 
against  the  prisoner — to  argue,  from  these  facts,  that  his  flee- 
ing from  the  prosecution  was  evidence  to  be  considered  by  the 
jury  as  tending  to  show  guilt.  This,  taken  in  connection  with 
the  various  aliases  under  which  the  prisoner  passed,  was  mat- 
ter proper  for  the  consideration  of  the  jury. 

Flight,  an  attempt  to  escape  after  indictment  found,  or  even 
before,  on  a  criminal  charge  being  preferred  against  one,  has 
always  been  held  a  circumstance  against  a  prisoner,  if  unex- 
plained. 1  Wharton's  Cri.  Law,  sec.  714,  and  examples  and 
cases  there  given. 

It  is  not  necessary  to  consider  the  specific  objections  made 
by  the  prisoner  to  portions  of  the  evidence,  whether  to  be  con- 
sidered as  properly  rebutting  on  evidence  in  chief.  In  prose- 
cutions of  this  character,  it  is  somewhat  difficult,  if  not  impos- 
sible, to  avoid  trenching  on  forbidden  ground,  but  when  a 
court,  viewing  with  a  calm  and  unprejudiced  scrutiny  the  whole 
ground,  shall  find  that  no  injury  was  done  the  prisoner  by 
slight  departures  from  the  true  path,  and  that  no  rule  of  law 
has  been  withheld  from  him  to  his  prejudice,  the  court  will 
not,  for  slight  error  of  this  kind,  set  aside  a  verdict.  The 
question  for  this  jury  to  try  was,  the  guilt  of  the  prisoner — 
did  he  steal  these  goods,  or  receive  them  knowing  them  to  be 
stolen. 
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If  Mills,  the  agent  of  the  owners  of  the  goods,  from  whose 
possession  they  were  taken,  was  worthy  of  belief,  and  that  does 
not  seem  to  be  questioned,  they  were  feloniously  taken,  and 
they  were  traced  to  the  possession  of  the  prisoner  and  Schcen, 
and  identified.  Of  this  there  can  be  no  doubt.  A  part  of  the 
identical  goods  stolen  from  Mills  are  so  found  and  bargained 
by  the  prisoner  to  be  sold  to  Schofield.  Of  this  there  can  be 
no  doubt.  That  prisoner  and  Schoen  were  "art  and  part"  in 
the  transaction,  there  is  no  doubt,  and  the  rule  is  well  settled, 
where  two  or  more  are  shown  to  be  in  concert  for  a  bad  pur- 
pose, the  acts  and  declarations  of  one  in  the  accomplishment 
of  the  purpose,  are  the  acts  and  declarations  of  all,  and  must 
be  so  held.  The  complicity  with  Schoen  and  the  prisoner  be- 
ing established,  then  whatever  Schoen  said  or  did  in  regard  to 
these  goods,  was  properly  used  as  evidence  against  the  pris- 
oner. To  prove  this  complicity,  nothing  more  was  necessary 
than  to  show  the  meeting  in  the  upper  room  of  the  house  on 
Reuben  street,  and  the  agreement  to  meet  afterwards  at  the 
corner  of  Peoria  and  Adams  street.  Honest  dealers  in  jew- 
elry, who  have  honestly  acquired  such  property,  do  not  deal 
with  it  in  that  way,  and  that  it  was  a  portion  of  the  jewelry 
stolen  from  Mills,  is  beyond  question.  If  these  parties  had 
come  into  the  possession  of  it  in  a  regular  course  of  business, 
they  would  not  fear  to  display  it  where  all  might  see  it,  and 
seeing  it,  attracted  by  its  beauty,  might  be  induced  to  pur- 
chase it. 

All  the  circumstances  of  the  case,  as  detailed  by  the  wit- 
nesses, and  which  we  have  searched  the  record  to  find,  leaves 
not  a  doubt  on  our  minds  of  the  guilt  of  the  prisoner.  Were 
not  the  jury  so  impressed,  the  evidence  of  previous  good  char- 
acter might  possibly  have  availed  for  good,  but  the  circum- 
stances were  so  heavy  as  to  outweigh  all  the  suggestions  which 
might  spring  up  favorably  from  that  consideration.  Those 
who  testified  on  this  point  had  not,  probably,  heard  of  his 
passing  under  different  names.  That  circumstance,  unex- 
plained, usually  tells  powerfully  against  a  party  accused  of 
crime. 
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As  to  the  instructions,  we  are  of  opinion  the  law  of  the  case 
was  properly  given  to  the  jury,  and  no  well  founded  complaint 
can  exist  as  to  the  manner  in  which  they  were  disposed  of  by 
the  court.  •  The  prisoner  has  had  a  fair  trial,  his  guilt  estab- 
lished to  the  satisfaction  of  the  court  and  jury,  and  the  law 
properly  applied  to  the  facts.  This  being  so,  we  can  but  affirm 
the  judgment,  which  is  done. 

Judgment  affirmed. 


Walter  J.  Pepper 


John  Rowley. 

1.  Recoupment — in  suit  on  lease.  In  a  suit  to  recover  an  installment 
of  rent  due  on  a  lease,  the  defendant  may  recoup  whatever  damages  he  may 
have  sustained  in  consequence  of  any  breach  of  the  covenants  in  the  lease 
on  the  part  of  the  plaintiff,  if  any. 

2.  Landlord  and  tenant — when  landlord  may  recover — eviction.  Where 
a  lease,  by  its  terms,  was  to  continue  until  the  termination  of  a  certain  suit  in 
ejectment,  and  the  lessee  was  dispossessed  by  a  writ  of  restitution,  issued  in 
such  suit  before  its  final  termination,  it  was  held,  that  the  lessor,  in  the  ab- 
sence of  any  fraud  on  his  part  in  procuring  the  lessee  to  accept  the  lease,  was 
entitled  to  recover  all  installments  of  rent  which  had  matured  before  the 
lessee  was  evicted. 

3.  But  where  rent  is  due  in  installments,  if  a  tenant  is  evicted  by  a  stran- 
ger, such  eviction  is  a  bar  to  the  recovery  of  any  rent  that  may  have  accrued 
since  the  last  installment  became  due,  but  not  to  any  installment  that  has 
matured  before  eviction. 

Appeal  from   the   Circuit    Court  of  Mercer  county;    the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellant. 
Mr.  I.  1ST.  Bassett,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  to  recover  rent  which  had  accrued  and  be- 
come due  under  a  lease.  The  lease  between  the  parties  was  in 
writing,  and  by  its  terms  appellant  let  the  premises  to  appellee 
from  the  22d  day  of  August,  1870,  to  the  termination  of  a 
certain  suit  in  ejectment,  involving  the  title  to  the  demised 
premises,  then  pending  between  Sophia  C.  Delano  and  James 
Gilchrist  or  John  J.  Bennett,  at  an  annual  rent  of  $320,  pay- 
able on  the  first  day  of  January,  in  each  and  every  year,  the 
first  installment  to  become  due  on  the  first  day  of  January, 
1872. 

Appellee  went  into  possession  and  occupied  the  premises 
under  the  lease  from  the  date  thereof  until  May,  1873,  when 
he  was  dispossessed  by  a  writ  of  restitution,  issued  out  of  the 
circuit  court,  in  the  case  of  Delano  v.  Bennett.  This  suit  is 
to  recover  the  installments  of  rent  due  on  and  previous  to  the 
first  day  of  January,  1873. 

The  defense  set  up  is,  first,  set-off  and  payment,  and,  second, 
fraud.  The  latter  is  the  only  branch  of  the  defense  insisted 
upon  in  this  court. 

Counsel,  as  we  understand  their  position,  rest  the  defense  on 
the  ground  there  was  fraud  in  procuring  the  lease,  in  this,  that 
appellant,  at  the  time  of  its  execution,  assured  appellee  he  was 
in  legal  possession  of  the  land ;  that  he  had  obtained  it  through 
legal  process;  that  he  could  lawfully  hold  the  same  until  the 
termination  of  the  suit  in  ejectment  between  Mrs.  Delano  and 
Bennett. 

Without  expressing  any  opinion  on  the  question  whether 
the  facts,  as  alleged,  if  proven,  would  constitute  any  defense  to 
the  recovery  of  the  rent  that  had  become  due  and  payable  under 
the  lease  before  appellee  was  dispossessed,  we  are  of  opinion 
the  evidence  does  not  show  appellant  was  guilty  of  any  fraud 
whatever  in  procuring  appellee  to  accept  the  lease. 

The  contest  as  to  the  title  to  the  demised  premises  was  be- 
tween Mrs.  Delano  and  Bennett,  both  claiming  to  have  the 
paramount   title.      The  ejectment  suit  was  brought  against 
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Gilchrist,  the  tenant  in  possession,  but  Bennett,  claiming  to  be 
the  real  party  in  interest,  was  substituted  as  defendant.  At 
the  February  term,  1868,  a  trial  was  had  of  the  ejectment  suit, 
which  resulted  in  a  verdict  finding  the  fee  in  the  lands  in  Mrs. 
Delano,  and  the  defendant  guilty  of  withholding  the  premises. 
No  motion  for  a  new  trial  was  made,  and  on  the  6th  day  of 
April,  1869,  a  writ  of  possession  was  issued,  which  the  sheriff 
executed  on  the  next  day  by  ousting  Gilchrist,  the  tenant  of 
Bennett,  and  placing  appellant,  as  agent  for  Mrs.  Delano,  in 
possession.  Appellant  first  rented  the  land  to  Gilchrist  for 
Mrs.  Delano.  Shortly  afterwards  he  purchased  her  title,  and 
made  the  lease  in  question  to  appellee.  It  contains  a  clause 
which  provides,  in  case  appellant  should  be  successful  in  the. 
litigation,  and  eventually  his  title  be  established,  appellee 
had  the  privilege  to  purchase  it  for  the  sum  of  $3200.  This 
fact  affords  an  explanation  of  the  making  of  the  lease.  It  will 
be  observed  the  rent  reserved  was  equal  to  ten  per  cent  per 
annum  on  the  agreed  purchase  money. 

In  the  meantime,  Bennett,  before  the  expiration  of  one  year 
from  the  date  of  the  trial,  had  paid  the  costs  and  procured  the 
clerk  to  redocket  the  cause.  No  steps  were  taken  to  have  the 
court  formally  award  a  new  trial,  until  after  the  lapse  of  the 
statutory  period  for  granting  a  new  trial  as  a  matter  of  right. 
It  was  then  discovered,  no  judgment  in  fact  had  ever  been  en- 
tered upon  the  verdict.  For  this  reason  the  court,  at  the  June 
term,  1869,  granted  a  new  trial  in  the  cause  as  of  the  October 
term,  1868,  and  at  the  April  term,  1873,  awarded  a  writ  of  res- 
titution, under  which  appellee  was  dispossessed. 

The  fraud  charged  consists  in  the  alleged  fact,  appellant 
procured  the  writ  of  possession  to  be  issued  in  the'ejectment 
suit  when  no  judgment  had  been  entered,  and  represented  to 
appellee  that  his  possession  was  legal.  All  parties  supposed 
a  judgment  had  been  entered  upon  the  verdict.  Bennett 
treated  it  as  a  judgment,  and  paid  the  costs  with  a  view  to 
move  the  court  to  vacate  it  and  grant  a  new  trial  under  the 
statute.  It  was  the  belief  of  the  clerk  the  judgment  had  been 
entered,  and  the  objection  suggested  by  him  to  the  attorney 
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who  procured  the  writ  to  be  issued  was,  not  that  no  judgment 
had  been  pronounced,  but  it  was  less  than  a  year  from  the  time 
the  case  went  from  the  docket  until  the  costs  had  been  paid. 
It  was  for  that  reason  he  thought  the  writ  could  not  properly 
issue. 

But  was  not  appellant's  possession  in  fact  under  legal  process, 
as  he  represented?  It  was  by  virtue  of  a  writ  issued  out  of  the 
circuit  court,  upon  what  all  parties  treated  as  a  valid  judgment, 
and  which  the  court  vacated  as  a  judgment  and  awarded  a  new 
trial.  Had  the  defendant  in  the  ejectment  suit  not  applied 
for  and  obtained  a  new  trial,  appellant's  possession  would  have 
been  good  against  all  the  world.  It  could  not  be  known  at 
that  time  the  defendant  would  apply  for  a  writ  of  restitution 
if  a  new  trial  should  be  allowed  him.  In  the  event  of  his 
failure  to  apply  for  such  writ,  appellant  could  rightfully  hold 
possession  until  the  termination  of  the  suit  between  Mrs.  De- 
lano and  Bennett. 

Appellant  may  have  expressed  an  opinion  his  possession  was 
legal,  that  he  could  hold  it  to  the  end  of  the  litigation,  and  yet 
be  guilty  of  no  fraud.  At  most,  it  was  but  the  expression  of 
his  belief  as  to  his  legal  right,  about  which  he  may  have  been 
honestly  mistaken.  He  had  no  actual  knowledge.  No  judg- 
ment had  been  rendered  on  the  verdict,  and  the  source  of  in- 
formation was  the  public  records,  which  were  alike  open  to 
either  party.  Appellee  was  as  much  chargeable  with  notice 
of  what  they  contained  as  appellant. 

Our  conclusion  is,  the  lease  was  fairly  obtained,  understand- 
ing^ entered  into  and  accepted  by  appellee.  The  rent  was 
payable  in  installments,  some  of  which  had  matured,  and  the 
right  of  action  attached  before  appellee  was  dispossessed.  As 
to  such  installments  as  had  previously  matured,  he  is  clearly 
liable.  Taylor  on  Land,  and  Ten.  sec.  387;  Leadbeater  v. 
Both,  25  iil.  587. 

In  the  view  we  have  taken  of  the  law  of  the  case,  the  first 
and  second  of  appellee's  instructions  should  not  have  been  given. 
They  do  not  state  the  law  accurately,  as  we  understand  it.     On 
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another  trial  the  court  will  make  the  instructions  conform  to 
the  principles  stated  in  this  opinion. 

If  there  has  been  a  breach  of  any  covenant  contained  in  the 
lease,  whatever  damages  appellee  has  sustained  in  consequence 
thereof,  may  be  recouped  in  this  action  from  the  amount  of 
rent  due  under  the  lease.  ~No  rent  could  be  recovered  for  the 
time  appellee  occupied  the  premises  after  January,  1873.  The 
fact  appellee  was  dispossessed  before  any  other  installment 
became  due,  would  constitute  an  effectual  bar  to  any  further 
recovery. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  H.  Dilcher  et  al. 

v. 

John  H.  Raap. 

1.  Arrest — rights  of  officers  called  on  to  assist  in  re-arrest.  Police  offi- 
cers called  upon  to  assist  in  the  arrest  of  a  party  by  another  officer,  who  do 
so  upon  the  information  and  under  the  honest  belief  that  such  party  had 
been  arrested  for  the  breach  of  an  ordinance  and  had  escaped,  will  not  be 
held  liable  in  trespass  for  false  imprisonment. 

2.  But  if  a  police  officer  gets  into  a  personal  difficulty  with  a  private 
person,  himself  being  the  aggressor,  and  other  police  officers  afterwards 
arrive  and  assist  in  the  arrest  and  imprisonment  of  such  person,  not  acting 
in  the  honest  discharge  of  official  duty,  but  rather  in  the  espousal  of  the  first 
named  officer's  private  quarrel,  and  in  carrying  out  his  purpose  of  revenge 
and  the  infliction  of  injury,  they  will  all  be  liable  in  trespass  for  the  arrest. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  John  Ltle  King,  and  Mr.  James  Lane  Allen,  for  the 
appellants. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  brought  by  appellee,  Raap, 
against  the  appellants,  Dilcher,  Dewey,  Pewren  and  McCabe, 
four  police  officers  of  thetcity  of  Chicago,  to  recover  damages 
for  an  alleged  assault  and  battery  and  false  imprisonment.  The 
plaintiff  recovered  in  the  court  below,  and  the  defendants  ap- 
pealed. 

There  is  nothing  but  a  question  of  fact  here  involved.  ~No 
error  of  law  is  insisted  on,  more  than  an  objection  to  plaintiff's 
second  instruction,  in  regard  to  the  use  of  the  word  "  assaulted  " 
— that,  as  used,  it  did  not  convey  to  the  jury  the  correct  idea 
of  an  assault,  and  that  the  instruction  did  not  properly  inform 
the  jury  what  is  an  assault,  and  that  the  fourth  instruction 
might  lead  the  jury  to  hold  the  co-defendants  of  Dilcher  liable 
for  his  previous  acts;  but  there  is  no  substantial  merit  in  the 
objections. 

The  case  made  by  the  proof  was,  that  there  had  been  an 
affray  between  Raap  and  one  of  the  defendants  (Dilcher),  on 
the  sidewalk  in  front  of  a  lager  beer  saloon,  kept  by  Raap,  in 
the  city  of  Chicago;  that  Raap,  after  its  occurrence,  having 
obtained  the  advantage  over  Dilcher,  went  back  into  his 
saloon,  leaving  Dilcher  on  the  sidewalk,  who  remained  there 
for  a  time,  from  five  to  thirty  minutes,  according  to  the  testi- 
mony, when  the  other  defendants  came,  and  they,  with  Dilcher, 
went  into  the  saloon,  arrested  Raap  without  a  warrant,  took 
him  to  a  police  station  some  three  or  four  blocks  distant,  where 
he  was  confined  about  three  hours,  when  he  gave  bail  and  was 
released,  and  on  examination,  afterward,  before  a  justice  of  the 
peace,  was  discharged. 

The  theory  of  the  defense  was,  that  Raap  was  the  aggressor 
in  the  affray,  and  was  guilty  of  a  breach  of  the  peace  and  of  the 
city  ordinance;  that  Dilcher  arrested  him  therefor;  that  Raap 
escaped  or  was  rescued  from  Dilcher's  custody,  and  that  the 
co-defendants  of  the  latter  but  assisted  him,  on  his  call,  in  the 
recapture  of  an  escaped  prisoner.  "Whereas  the  plaintiff's 
theory  was,  that  Dilcher  himself  was  the  aggressor,  and  that 
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Raap  only  acted  in  self-defense;  that  Dilcher  made  no  arrest 
of  Raap ;  that  the  co-defendants  of  the  former  were  not  called 
upon  to  aid  in  any  recapture  of  Raap,  but  that  they,  on  news 
being  brought  to  the  police  station  of  the  aifray,  of  their  own 
volition  solely,  hurried  to  the  spot,  and  coming  up  to  Dilcher 
on  the  sidewalk,  the  latter  merely  said:  "I  want  to  get  this 
brother  in-law  arrested,"  (Raap  being  a  brother-in-law  of  Dil- 
cher) and  without  anything  more,  all  the  defendants  proceeded 
into  Raap's  place  of  business,  and  took  and  carried  him  away 
to  the  police  station. 

The  judgment  is  especially  complained  of  as  against  the  co- 
defendants  of  Dilcher.  But  the  jury  were  expressly  instructed 
by  the  court,  that  if  they  were  called  in  by  Dilcher  to  assist 
him  in  the  re-arrest  of  an  escaped  prisoner,  and,  in  so  doing, 
they  used  no  more  force  than  was  necessary  to  effect  the  re- 
arrest, to  find  them  not  guilty.  So  that  it  is  only  of  the  finding 
upon  the  evidence  of  which  such  co-defendants  can  complain. 

There  was  much  evidence  on  both  sides,  and  it  was  very 
conflicting.  It  is  clear  that  there  was  an  affray  between  Raap 
and  Dilcher,  they  each  having  hold  of  the  other  and  struggling 
around  together  on  the  sidewalk  for  some  time;  but  which  one 
commenced  the  affray,  the  witnesses  on  the  respective  sides 
testified  in  direct  contradiction  of  each  other,  though  we  should 
say  that  the  preponderance  of  the  testimony  was,  that  Dilcher 
was  the  aggressor.  This,  however,  should  not  affect  the  other 
police  officers,  the  co-defendants  of  Dilcher,  if  they  were  really 
called  upon  by  Dilcher  to  assist  him  in  the  re-arrest  of  an 
escaped  prisoner,  and  they  were  so  acting  in  good  faith.  They 
testify  themselves,  that  when  they  came  up  to  Dilcher,  he  told 
them  he  wanted  their  assistance  to  re-arrest  Raap,  who  was  an 
escaped  prisoner.  But  a  disinterested  witness  who  was  stand- 
ing by  Dilcher  at  the  time  these  other  officers  came  up,  testifies 
that  Dilcher  said  to  them:  "  I  want  to  get  this  brother-in-law 
arrested,"  and  said  nothing  more.  The  evidence,  too,  was  con- 
tradictory, and  left  it  in  doubt  whether  Dilcher  had  made  any 
arrest  of  Raap.  The  manner  of  treatment  by  these  officers  of 
Raap,  in  arresting  and  carrying  him  away,  was  of  such  a  char- 


1874.]  Searle  v.  Galbraith.  269 

Syllabus. 

acter  as  to  have  a  tendency  to  lend  some  corroboration  to  the 
idea  that  they  might  not  have  been  acting  as  officers  of  the 
law,  in  the  honest  discharge  of  official  duty,  but  were  acting 
rather  in  espousal  of  Dilcher's  private  quarrel,  and  in  carrying 
out  his  purpose  of  revenge,  and  of  the  infliction  of  injury  upon 
Kaap.  The  evidence  in  the  case,  according  as  it  might  be  be- 
lieved, would  support  the  theory  of  either  party,  and  a  jury 
might  have  had  warrant,  from  the  testimony,  to  find  either  way. 
We  are  unable  to  say  that  the  finding  of  the  jury  is  so  palp- 
ably against  the  weight  of  evidence  that  it  should  be  disturbed, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Elmer  Searle 


James  G.  Galbraith. 

1.  Jurisdiction — can  not  be  questioned  in  collateral  proceeding.  When 
the  record  shows,  or  the  court  finds,  the  jurisdictional  facts,  the  record  can 
not  he  contradicted  or  questioned  in  a  collateral  proceeding. 

2.  Where  a  decree  recited  that  the  court  found  that  the  county  court  had 
appointed  a  conservator  for  the  defendant,  and  that  the  latter  had  been 
ascertained  by  a  jury,  according  to  the  form  of  the  statute,  to  be  an  insane 
person,  it  was  held,  that  he  could  not  be  allowed  to  contradict  the  finding 
of  the  decree,  so  far  as  it  related  to  the  appointment  of  a  conservator. 

3.  Insanity — does  not  necessarily  avoid  business  transaction.  It  is  well 
understood,  that  in  many  forms  of  insanity  the  capacity  to  transact  business 
is  entirely  unaffected,  and  in  such  cases  the  fact  of  insanity  can  not  be  set 
up  to  avoid  business  transactions. 

4.  Where  an  insane  person  received  the  benefit  of  all  the  purchase  money 
received  from  a  sale  made  by  his  conservator,  and  it  appeared  that  at  the 
time  of  receiving  it  he  had  sufficient  capacity  to  transact  business  intelli- 
gently, and  that  he  comprehended  what  had  been  done,  it  was  held,  that  he 
was  estopped  from  afterwards  denying  the  validity  of  such  sale. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  "William  "W.  Heaton,  Judge,  presiding. 
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Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellant. 
Messrs  Sackett  &  Bennett,  for  the  appellee. 
Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

At  the  May  term,  1866,  of  the  Whiteside  circuit  court, 
Henry  P.  Sampson  obtained  a  decree,  as  the  conservator  of 
appellant,  authorizing  him  to  sell  and  convey  certain  lands,  in- 
cluding those  in  controversy,  for  the  purpose  of  paying  appel- 
lant's debts. 

Pursuant  to  this  decree,  on  the  18th  of  August,  1866,  Samp- 
son sold  the  land  to  one  Wilson,  who  purchased  it  for  appel- 
lee. In  executing  the  deed  to  Wilson,  however,  Sampson 
omitted  to  affix  a  scroll  or  seal  after  his  signature.  Subse- 
quently Wilson  conveyed  to  appellee,  who  went  into  posses- 
sion, and  appellant  brought  ejectment  to  the  October  term, 
1867,  of  the  Whiteside  circuit  court,  against  him  for  the  land. 
Trial  was  had,  resulting  in  a  judgment  for  appellant;  and,  on 
motion  of  appellee,  the  judgment  was  set  aside  and  a  new 
trial  ordered,  by  virtue  of  the.  provision  to  that  effect  in  the 
act  relating  to  ejectment.  Pending  the  second  trial  the  pres- 
ent bill  was  filed  in  the  same  court,  praying  that  the  proceed- 
ings in  ejectment  be  enjoined,  and  that  Sampson  be  required 
to  make  and  deliver  a  deed  in  conformity  with  the  decree  and 
sale. 

It  is  recited  in  the  decree,  that  the  case  was  referred  to 
Henry  Hudson,  Esq.,  a  special  master  in  chancery,  to  take  and 
report  the  evidence;  and  his  report  thereof  is  received  and  ap- 
proved. It  then  proceeds  in  these  words:  "And  the  court, 
upon  the  examination  of  said  report,  does  find  therefrom  that 
the  said  Henry  P.  Sampson  has  been  appointed  as  conservator 
of  the  estate  of  Elmer  Searle,  who  this  court  finds  has  been 
ascertained  by  a  jury,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  to  be  an  insane  person,"  etc. 

On  the  hearing  below,  appellant  gave  evidence  tending  to 
show  that  he  was  not  served  with  notice  of  the  proceedings 
taken  in  the  county  court  declaring  him  insane;  and  the  ques- 
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tion  is,  whether  he  can  be  allowed  to  contradict  the  findings  of 
the  decree,  so  far  as  it  relates  to  the  appointment  of  Sampson 
as  his  conservator.  There  is  no  charge  or  proof  of  actual  fraud 
in  the  matter.  The  lanc^  sold  for  about  what  it  was  worth; 
and  it  is  conceded  that  appellant  was  in  fact  insane;  that  he 
was  sent  to  the  lunatic  asylum  at  Jacksonville,  and  Sampson 
was  attempted  to  be  appointed  his  conservator,  by  order  of  the 
county  court. 

The  counsel  for  appellant  cites  numerous  authorities,  which 
we  have  carefully  examined  but  deem  it  unnecessary  to  refer 
to,  in  support  of  the  position,  that,  however  conclusive  the 
record  of  a  court  may  be  in  other  respects,  the  question  of  its 
jurisdiction  is  always  open  to  investigation.  We  do  not  re- 
gard the  question  as  an  open  one  with  us,  and  shall  therefore 
refer  to  but  few  authorities. 

In  Fitzgibhon  v.  Lake,  29  111.  165,  the  record  of  a  guar- 
dian's sale  was  offered  in  evidence,  by  the  defendant  in  an 
action  of  ejectment.  It  was  argued  by  the  counsel  for  the 
appellants,  who  were  plaintiffs  in  the  lower  court,  that  there 
were  two  testamentary  guardians  appointed,  whereas  the  re- 
cord showed  but  one  acting.  The  court  said  :  "  The  next  ob- 
jection is,  that  the  petitioner  could  not,  alone,  without  joining 
the  other  guardian  named  in  the  will,  properly  institute  that 
proceeding.  "Whether  the  petitioner  was  the  guardian,  and 
had  authority  to  institute  the  proceeding,  was  for  that  court  to 
determine  when  it  heard  the  petition.  It  decided  he  was  by 
granting  the  order,  and  we  can  not  reverse  that  decision  here." 

Govdy  v.  Hall,  30  111.  109,  and  subsequent  cases  of  like 
character,  only  hold  that  the  finding  of  the  court  on  the  ques- 
tion of  jurisdiction  is  not  conclusive,  where  the  record  itself 
shows  it  is  not  true. 

The  distinction  between  the  two  classes  of  cases  is  clearly 
pointed  out  in  Osgood  v.  Blackmore,  59  111.  265.  It'is  there 
said:  "And  where  the  record  shows,  or  the  court  finds,  the 
jurisdictional  fact,  the  record  can  not  be  contradicted  or  ques- 
tioned in  a  collateral  proceeding. 
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"It  is  true,  that  if,  by  an  inspection  of  the  whole  record,  it 
is  seen  that  there  could  not  have  been  jurisdiction  of  the  per- 
son, then  the  prima  facie  case  would  be  overcome.  But  where 
the  court  has  adjudged  there  was  jurisdiction  of  the  person, 
we  can  not  look  beyond  the  record,  or  receive  evidence  outside 
of  it,  to  disprove  the  finding.  In  this  respect  the  question 
can  alone  be  tried  by  the  record." 

The  evidence  shows  that  appellant,  who  had  then  been  dis- 
charged from  the  asylum,  was  cognizant  of  the  sale,  and  that, 
on  the  afternoon  of  the  same  day,  by  his  direction,  $300  of 
the  purchase  money  was  paid  to  a  third  party  to  whom  he 
was  indebted;  that  at  another  time,  $260  of  the  purchase 
money  was  paid  directly  to  him ;  and  that  he  has.  received,  as 
before  observed,  the  benefit  of  all  the  purchase  money.  "While 
there  is  evidence  showing  that  when  the  sale  occurred,  and 
subsequently,  appellant  was  insane,  the  clear  preponderance  of 
the  evidence  is,  that  his  insanity  did  not  then  affect  his  capa- 
city to  transact  business.  Dr.  McFarland,  of  the  insane  asy- 
lum at  Jacksonville,  testifies  that  he  was  informally  discharged 
from  the  Asylum  on  the  7th  of  July,  1864,  and  that  he  re- 
garded him  as  then  insane;  that  he  saw  him  once,  sometime 
after  his  discharge,  and  he  discovered  no  change  in  him.  He 
does  not  say  how  the  insanity  affected  him,  or  whether  it  im- 
paired his  capacity  to  transact  business.  Mr.  Johnson,  an 
attorney,  testifies  he  was  insane,  at  the  time  of  the  sale  and 
subsequently,  but  that  in  conversations  with  him  about  the 
sale,  he  seemed  to  comprehend  what  had  been  done,  and  who 
did  it.  Sampson,  the  conservator,  Boyd,  and  Wilson,  who 
were  all  well  acquainted  with  appellant,  testify  that  at  the 
time  of  the  sale,  and  subsequently,  he  had  sufficient  capacity 
to  transact  business  intelligently. 

We  perceive,  therefore,  no  reason  why  a  different  rule  should 
be  applied  to  his  conduct  in  accepting  the  proceeds  of  the  sale, 
than  if  he  had  never  been  affected  with  insanity.  It  is  well 
understood  that  in  many  forms  of  insanity,  the  capacity  to 
transact  business  is  entirely  unaffected,  and  in  such  cases  it 
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has  never  been  held  that  the  fact  of  insanity  could  be  set  up  to 
avoid  business  transactions. 

That  a  person  who  knowingly  and  deliberately  accepts  the 
proceeds  of  a  sale,  when  ha  is  laboring  under  no  legal  disabil- 
ity, is  thereafter  estopped  from  denying  its  validity,  has  been 
so  often  declared  by  this  court  that  it  needs  no  further  discus- 
sion. 

We  perceive  no  error  in  the  record,  and  the  decree  is,  there- 
fore, affirmed. 

Decree  affirmed. 


Robert  Doyle 

v. 

Frank  Douglas  Machinery  Company. 

1.  Practice — when  to  object  to  variance.  Where  a  note  is  introduced  in 
evidence,  without  objection,  in  the  court  below,  it  is  too  late  to  raise  the 
objection,  for  the  first  time,  in  the  Supreme  Court,  that  there  is  a  variance 
between  the  note  and  declaration. 

2.  Evidence — parol  evidence,  if  not  objected  to,  sufficient  to  prove  exist- 
ence of  corporation.  Parol  evidence  that  a  party  was  a  corporation,  duly- 
organized,  and  that  it  had  elected  officers,  and  was  doing  business  as  a  cor- 
poration, if  introduced  without  objection,  is  sufficient  to  establish  the  exist- 
ence of  the  corporation. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Mr.  Robert  Doyle,  pro  se. 

Messrs.  Carter,  Becker  &  Dale,  for  the  defendant  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  cause  was  tried  by  the  court,  by  consent  of  parties, 
without  the  intervention  of  a  jury,  and  judgment  rendered 
against  the  defendant  for  the  sum  of  $3027.62. 

The  first  position  assumed  by  the  plaintiff  in  error  is,  the 
18— 73d  Im,. 
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judgment  is  not  supported  by  the  evidence.  We  have  care- 
fully examined  the  testimony  contained  in  the  record,  and  the 
evidence,  as  it  was  introduced  before  the  court,  without  objec- 
tion, is  ample  to  sustain  the  judgment  rendered. 

It  is  claimed  there  is  a  variance  between  one  of  the  notes 
offered  in  evidence  and  the  declaration.  This  is  true;  yet  the 
note  was  introduced  in  evidence  without  objection,  and  it  is 
too  late  to  raise  the  objection,  for  the  first  time,  in  this  court. 
Curry  v.  The  People,  54  111.  263. 

It  is,  however,  urged  that  the  evidence  of  the  existence  of 
the  corporation  was  not  sufficient.  It  was  shown  by  parol  evi- 
dence, without  objection,  that  the  plaintiff  was  a  corporation 
duly  organized  May  14,  1872;  that  it  had  elected  a  president, 
secretary  and  treasurer,  and  that  it  was  acting  and  doing  busi- 
ness as  a  corporation.  This  evidence,  in  the  absence  of  objec- 
tion, may  be  regarded  as  sufficient. 

This  disposes  of  the  questions  raised  by  the  plaintiff  in 
error,  and,  as  we  perceive  no  substantial  error  in  the  record, 
the  judgment  will  be  aflirmed. 

Judgment  affirmed. 


George  Karnes 


The  People  ex  rel.  J.  S.  Rumsey. 

1.  Constitution  —  construction  of  section  29,  of  article  6.  The  29th 
section  of  article  6  of  the  constitution,  requiring  all  laws  relating  to  courts 
to  be  of  general  and  uniform  application,  etc.,  does  not  apply  to  the  time 
when  the  several  courts  shall  meet,  nor  to  the  length  of  their  terms. 

2.  The  law  authorizing  the  county  court  of  Cook  county  to  meet  on  the 
first  Monday  in  the  month,  instead  of  the  third  Monday,  as  in  other 
counties,  is  not  in  violation  of  the  29th  section  of  article  6  of  the  constitu- 
tion. 

3.  Taxation  —  day  of  sale  of  delinquent  lands  under  acts  of  22d  and 
30th  of  March,  1872.  A  statute  was  enacted  on  the  22d  of  March,  1872, 
which  fixed  a  day  for  which  a  notice  of  sale  of  delinquent  lands  should 


1874.]  Karnes  v.  The  People  ex  rel.  275 

Opinion  of  the  Court. 

be  <nven,  which  law  provided  that  it  should  take  effect  from  its  pas- 
sage,  and  remain  in  force  until  the  object  intended  by  it  could  be  attained 
under  a  general  law  thereafter  to  be  adopted,  after  which  it  should  cease  to 
nave  effect,  except  so  far  as  proceedings  may  have  been  commenced  under 
it.  A  general  revenue  law  was  adopted  on  the  30th  day  of  March,  1872, 
which  took  effect  July  1,  1872,  the  provisions  of  which  superseded  the  act 
of  March  22,  1872,  and  by  which  a  different  day  was  fixed  as  the  time  to  be 
named  in  the  notice  of  sale  of  delinquent  lands.  The  law  of  March  30 
repealed  a  large  number  of  previous  laws,  but  did  not  repeal  the  law  of 
March  22 :  Held,  that  where  proceedings  for  the  assessment  and  collection 
of  taxes  were  commenced  before  the  act  of  March  30  took  effect,  the  act  of 
March  22d  would  govern  the  proceeding  until  the  same  should  be  finally 
completed,  and  the  day  named  in  that  act  was  the  proper  one  to  be  named 
as  the  day  of  sale,  in  the  notice  of  sale  of  delinquent  lands. 

4.  Same,— collector1  s  report  of  delinquent  lands,  when  sufficient  to  show 
for  what  year  taxes  are  due.  A  collector's  report  of  delinquent  lands, 
which  shows  that  he  was  collector  of  taxes  for  a  certain  year,  and  that  he 
had  not  been  able  to  collect  the  taxes  due  on  the  lands  in  the  report  men- 
tioned, sufficiently  shows  for  what  year  the  taxes  were  levied. 

5.  Same — question  as  to  legality  of  levy  can  not  be  raised  for  the  first 
time  in  Supreme  Court.  Where  a  party  appears  before  the  county  court  and 
makes  specific  objections  to  a  judgment  for  taxes  against  his  land,  but  none 
on  account  of  the  levy  not  being  properly  made,  he  tacitly  admits  the 
legality  of  the  levy,  and  can  not  be  permitted  to  question  it,  for  the  first  time, 
in  the  Supreme  Court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  appellant. 

Mr.  John  M.  Rountree,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  application  for  an  order  for  the  sale  of  delin- 
quent lands  in  Cook  countf,  and  lots  in  the  city  of  Chicago, 
by  the  county  treasurer  and  ex-qfficio  collector,  for  taxes  for 
the  year  1871.  The  application  was  made  to  the  February 
term,  1873,  of  the  county  court.  It  was  resisted  by  appellants 
on  the  grounds  that,  under  the  law,  the  court  had  no  right  to 
convene  on  the  first  Monday  of  the  month,  but  should  ha^e 
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met  on  the  third  Monday;  because  the  collector  gave  notice 
that  he  would  sell  such  lands  and  lots  as  he  might  recover 
an  order  to  sell,  on  the  tenth  day  of  the  following  March, 
being  the  fifth  Monday  after  the  commencement  of  the  court 
at  which  the  application  was  made,  when  it  is  contended  that 
the  law  required  the  sale  on  the  fourth  Monday  thereafter; 
and  because  the  year  for  which  the  tax  was  due  is  not  named 
in  the  collector's  report.  Notwithstanding  the  objections,  the 
county  court  rendered  an  order  for  the  sale  of  the  land  for  the 
taxes  due,  from  which  order  an  appeal  was  prosecuted  to  the 
circuit  court,  where  on  a  trial  the  judgment  was  affirmed;  and 
to  reverse  that  judgment  this  appeal  is  prosecuted. 

It  is  urged  that  under  the  present  constitution,  and  the  gen- 
eral laws  of  the  State,  it  was  illegal  for  the  Cook  county  court 
to  meet  on  the  first  Monday  of  the  month,  but  should  have 
met  on  the  third.  Reference  is  made  to  the  29th  section  of 
article  6  of  the  constitution,  w^hich  provides  that  "All  laws 
relating  to  courts  shall  be  general  and  of  uniform  opera- 
tion; and  the  organization,  jurisdiction,  powers,  proceed- 
ings and  practice  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  and  the  force  and  effect  of  the  process, 
judgments  and  decrees  of  such  courts  severally,  shall  be  uni- 
form." By  the  act  of  the  21st  of  February,  1859,  p.  95,  sec- 
tion 11,  it  is  provided  that,  "  The  terms  of  the  county  courts 
of  this  State  for  the  transaction  of  probate  business  shall  be 
held  on  the  third  Mondays  of  each  month,  instead  of  on  the  first 
Mondays  of  each  month."  By  an  act  of  the  General  Assem- 
bly, adopted  February  28th,  1867,  (Sess.  Laws,  p.  71,)  it  was 
enacted  that  terms  of  the  county  court  of  Cook  county  should 
be  held  on  the  first  Monday  in  each  month. 

The  argument  is  that  the  constitution  repealed  this  act  of 
1867,  as  it  requires  all  laws  relating  to  courts  to  be  general 
and  of  uniform  operation,  and  this  act  being  special,  the  gen- 
eral law  of  1859  must  govern,  and  the  court  could  only  con- 
vene on  the  third  Monday  in  each  month.  Constitutions,  like 
all  other  laws,  must  have  a  reasonable  and  practical  interpre- 
tation.    To  give  this  language  a  literal  application,  would  re- 
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quire  all  courts  in  the  State  to  meet  on  the  same  day,  and  the 
terms  to  be  of  the  same  length.  This  could  not  have  been  in- 
tended, because  it  must  have  been  apparent  to  the  framers  of 
that  instrument  that  such  a  thing  could  never  be  carried  into 
effect.  The  business  in  one  circuit  or  one  county  would  be 
manyfold  greater  than  in  another;  hence  more  time  would  be 
required  in  the  one  than  in  the  other.  The  circumstances  of 
the  people,  the  difference  in  climate  in  different  portions  of 
our  State,  and  a  variety  of  circumstances,  render  it  almost  if 
not  absolutely  necessary  that  our  courts  should  meet  at  differ- 
ent times. 

It  would  seem  that  a  literal  application  of  this  language 
would  require  all  laws  to  apply  to  the  Supreme,  circuit,  county, 
city  and  justices'  courts,  and  to  be  general  and  uniform.  That 
all  of  these  courts  should  be  required  to  meet  at  the  same 
time,  and  have  terms  of  the  same  length,  would  be  an  absurd- 
ity that  we  can  not  attribute  to  the  body  of  men  who  framed 
our  fundamental  law.  Without  stopping  to  inquire  to  what 
this  language  should  be  confined,  we  have  no  hesitation  in 
saying  that  it  can  not  apply  to  the  time  when  these  several 
courts  shall  meet,  or  the  length  of  their  terms.  Nor  do  we  see 
that  the  remaining  language  of  that  section  makes  such  a  re- 
quirement.    This  objection  is  therefore  not  well  taken. 

It  is  next  urged  the  notice  of  the  sale  of  the  lands  was  to  a 
wrong  day,  and  hence  the  order  of  sale  could  not  be  legally 
made.  On  the  22d  of  March,  1872,  (Sess.  Laws  1871-2,  p. 
667,)  an  act  was  adopted  relating  to  the  revenue  and  its  collec- 
tion, which,  by  the  10th  section,  provides  that  the  notice  of 
sale  of  lands  for  delinquent  taxes  and  assessments  be  given  for 
the  second  Monday  of  the  month  succeeding  the  month  at 
which  application  for  judgment  is  intended  to  be  made,  and 
this  notice  was  so  given. 

This  act  provides  that  it  shall  take  effect  and  be  in  force  from 
and  after  its  passage,  and  shall  remain  in  force  until  the  object 
intended  by  the  act  can  be  obtained  under  a  general  law  which 
should  be  thereafter  adopted,  after  which  it  should  cease  to 
have  effect,  except  so  far  as  proceedings  may  have  been  com- 
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menced  under  it.  On  the  30th  day  of  March,  1872,  a  general 
revenue  law  was  passed  (Sess.  Laws  1872,  p.  1,)  which  went  into 
effect  on  the  1st  day  of  the  following  July,  which  provides  for 
the  collection  of  State,  county,  city  and  other  taxes  and  assess- 
ments, and  the  provisions  of  which  supersede  the  provisions 
of  the  act  of  the  22d  of  March.  By  the  provisions  of  this 
general  revenue  act,  it  is  provided  that  the  collector,  in  adver- 
tising delinquent  lands  and  town  lots,  shall  fix  the  time  of  sale 
for  the  fourth  Monday  after  the  commencement  of  the  term  at 
which  the  application  for  judgment  is  proposed  to  be  made. 
(See  sec.  182,  p.  44.)  Thus  it  will  be  seen  that  the  times  fixed 
by  the  two  acts  are  on  different  days  and  are  repugnant  to  each 
other. 

But  it  is  urged  that,  inasmuch  as  the  former  act  contains  the 
provision  that  it  shall  remain  in  force  until  all  proceedings 
which  were  commenced  under  it  should  be  completed,  the  lat- 
ter act  did  not  repeal  the  former  in  that  respect;  that  this 
proceeding  was  commenced  before  the  latter  act  went  into  ef 
feet,  and  that  its  provisions  must  control  in  the  manner  and  as 
to  the  time  of  sale.  The  record  shows  that  the  proceeding  for 
the  reassessment  and  collection  of  these  taxes  had  commenced  be- 
fore the  general  revenue  law  took  effect,  and  this  case  is  therefore 
clearly  within  the  saving  clause  of  the  act  of  the  22d  of  March, 
1872.  And,  inasmuch  as  the  general  revenue  law  did  not, 
when  repealing  a  large  number  of  previous  laws,  repeal  this, 
we  must  infer  that  it  was  intended  to  have  operation  in  all 
cases  where  proceedings  had  been  commenced  for  reassess- 
ment and  collection  of  taxes,  until  the  same  should  be  finally 
completed. 

The  county  board  had  fixed  the  February  term,  1873,  as  the 
time  for  application  for  a  judgment  against  delinquent  real 
estate,  as  they  were  authorized  by  the  act  of  March  22,  1872, 
and,  so  far  as  we  can  see,  this  proceeding  is  regular. 

We  now  come  to  the  consideration  of  the  objection  that  the 
return  of  the  collector  does  not  show  for  what  year  the  taxes 
were  levied. 
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We  think  this  objection  is  not  well  taken.  The  collector 
filed  his  report  of  delinquent  lands  with  this  caption: 

"A  list  of  lands  and  town  lots  reported  by  Julian  S.  Kum- 
sey,  county  treasurer  and  ex-officio  collector  of  Cook  county  of 
the  revenue  of  the  year  A.  D.  1871,  upon  which  he  has  been 
unable  to  collect  the  taxes  due  thereon;  and  now  this  third 
day  of  February,  A.  D.  1873,  files  his  petition  for  a  judgment 
and  order  of  sale  against  said  lands  and  lots,  at  the  February 
term,  A.  D.  1873,  of  the  county  court. 

Filed  January  27,  1873." 

Now,  this  report  states  that  he  was  county  treasurer  and  ex~ 
officio  collector  of  revenue  for  the  year  1871,  and  that  he  had 
been  unable  to  collect  the  taxes  due  thereon.  This  does  not 
state  that  the  taxes  are  due  on  these  lands  for  the  year  1871  in 
direct  terms,  but  we  think  that  it  does  state  the  fact.  It  says 
he  was  the  collector  of  the  revenue  for  the  taxes  due  on  the 
land.  When  due?  For  the  year  1871,  of  course.  When  was 
he  collector?  He  says  for  the  year  1871.  What  taxes  was  it 
he  was  authorized  to  collect?  Those  for  the  year  1871.  He 
does  not  appear  to  have  been  authorized  to  collect  the  revenue 
of  any  other  year,  but  does  for  that  year.  And  he  says  that 
taxes  are  due  thereon,  and  that  he  is  unable  to  collect  the 
same;  and  no  other  interpretation  can  be  given  the  language 
but  that  the  tax  was  due  for  the  year  1871,  upon  the  lands 
which  he  was  seeking  to  have  sold.  We  think  that  it  does 
appear  that  the  year  for  which  the  taxes  were  due  appears 
upon  his  report. 

It  is  objected,  but  we  can  hardly  suppose  with  much  serious- 
ness, that  there  is  no  evidence  that  the  tax  was  due  and  unpaid. 
The  collector's  return,  sworn  to,  is  jprima  facie  evidence  of 
the  facts  stated  therein.  See  act  of  22d  March,  1872,  sec.  10, 
p.  666.  On  it  judgment  is  rendered,  unless  objections  are 
made  and  shown  to  exist,  which  in  justice  and  right  require 
its  refusal.  When  objections  are  made,  the  trial  is  only  upon 
the  points  thus  raised,  the  presumption  being  that  all  else  is 
admitted  to  be  correct  and  free  from  objection.  In  this  case 
numerous  objections  were  interposed,  but  none  that  the  levy 
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was  not  properly  made  or  the  taxes  justly  and  legally  due.  It 
would  be  a  perversion  of  justice  to  permit  a  party  to  raise 
specific  objections  and  contest  the  rendition  of  judgment, 
tacitly  admitting  the  taxes  were  due,  by  not  denying  the  fact, 
and  then  to  raise  that  question  for  the  first  time  in  this  court. 
But  the  return  under  oath  was  prima  facie  evidence  on  which 
to  render  the  judgment,  and  not  having  been  overcome  by 
proof  it  is  sufficient  to  sustain  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmed. 


John  S.  Ellis  et  al. 

v. 

Patrick  J.  Roche  et  al. 

1.  Sales — when  and  in  whom  title  of  goods  vests.  Where  goods  are 
shipped  by  one  dealer  to  another,  upon  an  order,  if  the  goods  are  of  the 
quality  ordered,  and  are  shipped  in  strict  accordance  with  the  order,  the 
property  in  the  goods  is  vested  in  the  consignee  from  the  time  they  are 
shipped. 

2.  Same — duty  and  liability  of  consignee  of  goods  ordered  by  him.  If 
goods  are  shipped  by  one  merchant  to  another,  upon  his  order,  but. are  not 
of  the  kind  and  quality  ordered,  the  property  does  not  vest  in  the  consignee, 
and  he  is  not  bound  to  receive  the  goods,  but  if  he  holds  them  without,  in  a 
reasonable  time  after  receiving  them,  notifying  the  shipper  that  he  will  not 
accept  them,  he  will  hold  them  at  his  own  risk,  and  if  they  are  destroyed 
or  lost,  he  will  be  the  loser. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  Adolph  Moses,  for  the  appellants. 

Messrs.  Shufeldt,  Ball  &  Westover,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  to  the  Superior 
Court  of  Cook  county,  by  Ellis  &  Curtis,  partners  in  the  wine 
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and  liquor  business  in  the  city  of  New  York,  against  Roche, 
Goldstein  &  Farrell,  partners  and  wholesale  dealers  in  teas, 
liquors  and  segars,  in  the  city  of  Chicago.  There  was  a  trial 
by  jury,  resulting  in  a  verdict  and  judgment  for  the  defend- 
ants.    To  reverse  this  judgment,  plaintiffs  appeal. 

The  most  important  points  made  are  upon  the  instructions, 
and  refusing  a  new  trial  on  the  evidence.  The  goods  in  ques- 
tion were  destroyed  by  the  fire  of  October  9, 1871. 

It  appears,  from  the  proofs  in  the  case,  that,  in  June,  1871, 
defendants  ordered,  through  one  Mr.  Stern,  the  traveling  agent 
of  the  plaintiffs,  -five  octaves  of  California  brandy,  of  the  stamp 
of  1869,  at  three  dollars  per  gallon.  This  order  was  filled, 
and  to  the  satisfaction  of  defendants.  In  September  follow- 
ing, defendants  ordered,  through  the  same  Mr.  Stern,  five 
octaves  more  of  the  same  goods,  at  the  same  price,  on  four 
months'  time.  This  order  was  filled,  as  the  plaintiffs  allege, 
and  the  goods  received  by  the  defendants.  The  defendants 
claim  that  these  goods  so  received  were  not  the  goods  ordered, 
and  were  rejected  by  them  after  the  receipt  of  the  invoice, 
and  they  were  not  liable  for  their  price,  never  having  accepted 
them. 

There  is  some  conflict  on  the  point  of  compliance  by  plain- 
tiffs with  the  order.  Roche  testified  that,  on  the  25th  of  Sep- 
tember, one  day  after  the  receipt  of  the  invoice,  he  and  his 
porter,  Malloy,  tested  the  casks,  with  samples  of  the  brandy 
received  in  June,  and  found  it  not  to  be  of  the  same  quality, 
but  inferior,  and  of  the  stamp  of  1870,  which  was  burnt  into 
the  barrel,  and  worth  one  dollar  a  gallon  less  than  the  stamp 
of  1869. 

If  the  goods  were  of  the  kind  and  description  ordered,  the 
property  vested  in  the  defendants,  and  was  at  their  risk  from 
the  time  it  was  shipped.     Dwersy  v.  Kellogg,  44  111.  114. 

If  it  was  not  of  the  kind  ordered,  but  of  a  different  stamp, 
the  defendants  were  not  bound  to  accept  it,  but  might,  on 
ascertaining  the  difference,  within  a  reasonable  time,  give 
notice  that  they  declined  to  receive  it,  and  thereby  avoid  lia- 
bility.     In  such  case,  the  property  would  not  become  the 
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property  of  defendants  until  they  accepted  it,  or,  after  having 
a  reasonable  opportunity  of  ascertaining  it  was  not  a  compli- 
ance with  their  order,  they  gave  notice.     lb.  119. 

Were  these  goods  of  the  kind  ordered?  In  opposition  to 
the  testimony  of  the  defendant  Roache,  there  is  the  testi- 
mony of  both  the  plaintiffs,  that  the  goods  ordered  were  of 
the  same  description  and  stamp  as  the  goods  received  by  de- 
fendants in  June.  The  defendants  in  none  of  their  letters 
complain  that  the  goods  were  not  of  the  stamp  of  1869,  until 
after  they  had  been  destroyed  by  the  fire.  According  to  the 
testimony  of  Roche,  the  brand  was  burnt  into  the  stamp,  and 
it  was  of  1870.  It  seems  almost  incredible  that  he  should  not 
have  noticed  this  on  the  15th  of  September,  when  the  goods 
were  brought  by  their  drayman  to  their  store.  It  was  the 
custom  of  Roche  to  examine  the  stamps,  and  a  careless  glance 
at  these  packages  would  have  satisfied  him  they  were  not  the 
goods  ordered,  and  he  should  at  once,  in  a  reasonable  time, 
have  notified  the  plaintiffs  that  they  would  not  be  received, 
and  that  they  were  subject  to  their  order.  Timely  notice  of 
this  might  have  enabled  the  plaintiffs  to  provide  safer  storage 
for  the  goods,  or  effect  insurance  upon  them. 

This  duty  the  defendants  did  perform  promptly  in  regard  to 
other  liquors  sent  by  appellants  to  them,  as  appears  by  their 
letters  of  November  6th  and  11th.  They  ask,  in  the  letter  of 
November  6,  after  saying,  there  is  one  barrel  we  can  not  use 
at  any  price,  what  disposition  the  appellants  wished  they 
should  make  of  them,  and  they  wanted  this  information  at 
once.  The  other  letter  is  to  the  same  purport,  with  the  addi- 
tion, after  stating  the  champagne  was  at  appellants'  risk,  that 
they  wish  to  know  if  it  would  be  satisfactory  to  them  to  have 
it  insured.  Those  letters  show  the  defendants  knew  what  their 
duty  was,  under  the  circumstances  surrounding  this  transac- 
tion.    They  did  not  perform  it. 

Not  a  word  of  complaint  that  these  goods  were  not  of  the 
quality  ordered  is  heard  from  the  defendants,  until  after  they 
were  destroyed  by  the  fire.  We  think  the  weight  of  the  evi- 
dence greatly  preponderates  in  favor  of  the  fact  that  these 
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goods  were  of  the  stamp  of  1869,  and  if  they  were  not  of  pre- 
cisely the  same  quality,  that  can  be  accounted  for  on  the  well 
known  fact  that  goods  of  this  description,  of  the  same  stamp, 
will  differ  more  or  less  in  flavor  and  quality.  If  they  bore  the 
proper  stamp,  and  contained  California  brandy,  the  order  was 
fulfilled  by  the  plaintiffs,  and  the  goods,  when  shipped,  were 
at  the  risk  of  the  defendants ;  but  if  they  were  not  of  the  same 
stamp,  the  defendants  did  not  give  notice,  in  a  reasonable 
time,  they  would  not  accept  them,  and  the  goods  remained  in 
their  store  at  their  risk. 

The  reason  given  by  defendants  for  not  notifying  plaintiffs 
is,  that  they  were  awaiting  the  arrival  of  a  Mr.  Stern,  who, 
plaintiffs  informed  them  by  letter  of  the  22d  of  Septem- 
ber, would  call  on  them  in  a  day  or  two  after  the  receipt  of 
their  letter,  and  correct  any  error  in  regard  to  these  goods. 
Up  to  this  time,  the  only  complaint  defendants  had  made  was 
in  their  letter  to  plaintiffs,  WTitten  two  days  before,  on  the 
20th  of  September,  and  that  was,  that  no  bill  of  lading  or 
invoice  came  with  the  goods,  and  that  they  came  in  two  differ- 
ent lots,  thereby  occasioning  additional  and  unnecessary  ex- 
pense to  them.  Not  a  word  is  said  about  the  stamp.  Being 
burnt  into  the  wood  of  the  barrel,  it  must  have  been  plainly 
visible,  and  if  it  was  not  1869,  would  not  the  defendants  have 
so  stated  in  this  letter?  They  certainly  would.  They  would 
have  written  to  this  effect:  The  packages  have  reached  us — 
they  bear  the  stamp  of  1870  —  they  are  not  such  as  were 
ordered — we  decline  to  receive  them — they  are  subject  to  your 
order. 

It  was  of  no  advantage  to  defendants  to  have  the  bill  of 
lading  if  the  casks  had  the  stamp  of  1870  burnt  into  them. 
That  proved  they  were  not  the  goods  ordered,  and  the  duty  of 
defendants  was  plain.  If  they  were  not  the  kind  ordered,  and 
plaintiffs  not  notified  of  their  non-acceptance  within  a  reason- 
able time  after  their  receipt,  the  defendants  would  still  be 
liable  for  the  reasonable  worth  of  the  goods,  notwithstanding 
their  destruction  by  fire,  for,  failing  to  give  notice,  there  is  an 
implied  appropriation  of  the  goods  to  defendants'  use. 
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Appellants  complain  that  the  instructions  given  for  appel- 
lees were  objectionable.  Their  view  of  the  first  instruction, 
and  of  the  principle  governing  the  case,  is  not  entirely  correct. 
These  liquors  were  not  at  the  risk  of  the  defendants  from  the 
time  they  were  shipped,  unless  they  were  the  kind  ordered  by 
them.  If  they  were,  then  they  were  at  their  risk  from  the 
time  of  shipment. 

The  third  instruction  is  as  follows:  "The  defendants  were 
under  no  obligation  to  accept  goods  of  a  quality  diiferent  from 
that  they  ordered;  and  hence,  if  yon  find  that  the  goods  sent 
were  of  a  quality  different  from  those  ordered,  and  that  the 
defendants  did  not  accept  them,  they  are  not  liable  for  their 
value." 

This  instruction  was  well  calculated  to  mislead  the  jury, 
and  to  cause  them  to  disregard  the  failure  of  defendants  to 
notify  the  plaintiffs,  in  a  reasonable  time,  of  their  non-accept- 
ance, and  should  not  have  been  given  without  this  proper 
qualification. 

The  sixth  instruction  is  also  complained  of  as  objectionable. 
It  is  also  calculated  to  mislead.  The  distance  separating  these 
parties  was  not  a  subject  in  controversy,  and  was  of  no  mo- 
ment on  the  question  of  timely  notice.  It  is  notorious  that 
the  intercourse  between  the  cities  of  Chicago  and  New  York 
is  most  free  and  rapid,  not  requiring  more  than  forty-eight 
hours  for  communications  to  pass  between  them.  The  jury 
should  have  been  told  they  should  take  this  into  their  consid- 
eration, when  passing  upon  the  question  of  reasonable  time. 

The  eighth  instruction  is  objectionable,  as  it  does  not  state 
correctly  the  purport  of  the  information  sent  by  appellants. 
That  information  was  contained  in  the  letter  of  September  22, 
and  does  not  say  their  agent  would  call  upon  them  within  a 
few  days.  It  reads:  Mr.  Stern  will  have  the  honor  of  calling 
upon  you  in  a  day  or  two  after  the  receipt- of  this,  and  will 
correct  any  error  in  regard  to  the  goods  in  question. 

If,  after  waiting  "  a  day  or  two  "  after  the  receipt  of  this 
letter,  the  agent  did  not  make  his  appearance,  the  clear  duty 
of  appellees  was,  to  notify  appellants,  as  they  did  in  regard  to 


1874.]  Besse  v.  Pellochoux  et  til.  285 

Syllabus. 

the  goods  sent  in  November,  before  spoken  of.  His  non- 
appearance "in  a  day  or  two"  did  not  justify  defendants  in 
withholding  notice  of  non-acceptance. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded  that  a  new  trial  may  be  had  under  proper 
instructions  from  the  court. 

Judgment  reversed. 


Joseph  K«  Besse 
v. 

Alexis  Pellochoux  et  ah 

1.  Ante-ntjptial  contract — effect  when  made  in  a  foreign  country. 
Where  there  is  a  marriage  between  parties  in  a  foreign  country,  and  an  ex- 
press contract  concerning  their  rights  and  property,  present  and  future,  that, 
as  a  matter  of  contract,  will  be  held  equally  valid  everywhere,  unless,  under 
the  circumstances,  it  stands  prohibited  by  the  laws  of  the  country  where  it 
is  sought  to  be  enforced.  It  will  act  directly  on  movable  property  every- 
where, but  as  to  immovable  property  in  a  foreign  territory,  it  will,  at  most, 
only  confer  a  right  of  action,  to  be  enforced,  according  to  the  jurisprudence 
rei  sitae. 

2.  Where  such  an  express  contract  applies,  in  terms  or  intent,  only  to 
present  property,  or  is  to  be  performed  only  in  the  country  where  made,  and 
there  is  a  change  of  domicil,  the  law  of  actual  domicil  will  govern  the  rights 
of  the  parties  as  to  all  future  acquisitions. 

8.  Where  an  ante-nuptial  contract  was  made  between  parties  in  Switzer- 
land, in  regard  to  property  to  be  acquired  during  marriage,  and  it  appeared 
that  the  contract  contemplated  no  change  of  domicil,  but  was  to  be  performed 
in  the  place  where  made,  it  was  held,  that  it  did  not  affect  real  estate  acquired 
in  this  country  by  the  husband  after  their  emigration. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Bickford,  Bowen  &  Maloney,  for  the  appellant. 
Messrs.  Btjshnell,  Bull  &  Gilman,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

In  1850,  at  the  residence  of  the  parties  in  Switzerland,  ap- 
pellant entered  into  an  ante-nuptial  agreement  with  Marie 
Elizabeth  Pellochoux,  whom  he  afterwards  married.  It  was 
executed  and  attested  with  all  the  usual  formalities,  and  was 
doubtless  valid  by  the  laws  of  the  canton  where  it  was  made. 

The  three  principal  paragraphs  are  as  follows: 

"  1st.  The  future  husband  associates  and  renders  his  future 
wife  partaker  of  half  the  property  acquired  during  their  mar- 
riage. 

"  2d.  The  furniture  of  the  contracting  parties  once  inherited 
and  inventoried,  will  be  confounded  and  divisible  into  two 
equal  parts,  between  the  conjoints. 

"  3d.  Joseph  Nicolas  Besse,  as  well  for  his  wife,  Marie 
Madeline  Metroz,  as  himself,  both  present,  and  natives  of 
Orsieres,  where  they  now  live,  desiring  to  prove  to  the  young 
couple  their  approval  of  re-union  to  be  contracted,  give  to  their 
son,  Joseph  Nicolas,  half  of  their  immovable  as  well  as  mov- 
able property,  on  the  close  conditions  that  the  conjoints  will 
work  the  other  half  still  retained  and  belonging  to  said  parents. 
The  parents  of  the  groom  now  forsake  all  claim  to  what  they 
will  acquire  from  this  day  in  favor  of  the  conjoints — the  whole 
being  gratefully  accepted  by  the  receivers. 

"  The  parties,  bringing  a  modification  to  clause  ~No.  2,  have 
agreed  that  the  furniture  inherited  or  now  inherited  will  be 
divided  the  couple,  without  any  regard  to  their  production, 
from  the  time  of  their  marriage. 

"The  bride's  parents,  both  present,  take  upon  themselves  the 
obligation  to  leave  their  daughter  Marie  a  share  of  their  suc- 
cession, equal  to  a  share  of  each  of  the  children  of  the  same 
bed." 

Other  relatives  were  present,  who  made  gifts  to  the  bride 
and  groom,  but  the  givers  reserved  the  possession  during  their 
lifetime. 

Within  a  few  years  after  their  marriage,  appellant  and  his 
wife  came  to  this  State.     On  their  arrival  in  this  country  they 
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had  no  considerable  property  or  money.  The  real  estate  in 
controversy  was  all  acquired  after  the  change  of  domicil,  by 
their  united  industry,  the  title  to  which  was  taken  in  the  name 
of  appellant.  In  1869  Marie  Elizabeth  died,  never  having  had 
any  children.  Appellees  are  her  heirs  at  law,  being  her  broth- 
ers and  sister.  Under  the  provisions  of  the  ante-nuptial  con- 
tract, they  claim  they  are  entitled  to  one-half  of  all  the  property, 
both  real  and  personal,  acquired  by  appellant  previous  to  the 
death  of  his  wife. 

The  original  contract  is  written  in  the  French  language,  and 
if  the  translation  found  in  the  record  is  correct,  it  must  be  con- 
ceded there  is  much  obscurity  in  its  provisions.  Appellees 
having  presented  it,  the  translation  must  be  taken  as  correct, 
for  the  purposes  of  this  decision. 

The  words  that  are  supposed  to  create  an  estate  in  the  wife 
equal  to  one  half  of  all  the  property  acquired  during  marriage, 
are  of  doubtful  meaning.  They  have  no  definite  signification, 
like  well  understood  legal  terms.  The  language  is,  he  "  asso- 
ciates and  renders  his  future  wife  partaker  of  one-half  the 
property  acquired  during  marriage."  How  is  she  rendered 
"partaker?"  Is  she  given  the  use  of  the  property  during  the 
marriage  relation,  or  is  she  to  be  invested  with  the  title  of  an 
undivided  half  as  of  an  absolute  ownership?  No  words  are 
used  which,  in  their  ordinary  or  legal  import,  define  what  es- 
tate she  takes,  and  none  are  used  that  convey  the  idea  the 
estate,  whatever  it  is,  shall  descend  to  her  heirs.  If  we  con- 
cede the  view  of  the  law  contended  for,  that  the  ante- nuptial 
contract  is  operative  and  binding  as  to  property  acquired  after 
the  change  of  the  matrimonial  domicil,  the  decision  could  be 
rested  on  the  construction,  it  was  only  intended  to  make  the 
wife  "  partaker  "  in  the  use  of  one-half  of  the  property  acquired 
during  marriage,  and  that  no  intention  was  manifested  to  in- 
vest her  with  an  estate  of  inheritance,  in  case  she  should  die 
before  her  husband,  that  would  descend  to  her  heirs.  This 
view  is  strengthened  by  reference  to  the  3d  clause,  where  the 
parents  of  the  groom  give  to  their  son,  not  to  the  future  wife, 
one-half  of  their  immovable  and  movable  property,  "  on  the 
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close  conditions  the  conjoints  will  work  the  other  half  still 
retained  and  belonging  to  said  parents." 

It  could  not  have  been  the  intention  to  continue  a  commu- 
nity of  interest  between  their  son  and  the  heirs  of  the  future 
wife,  in  case  she  should  die  first.  The  construction  insisted 
upon  would  produce  this  result,  however  irrational  it  may  ap- 
pear to  be.  But,  independently  of  this  construction  of  the 
contract,  the  law  itself  would  not  continue  a  community  of 
interest  between  the  husband  and  the  heirs  of  his  wife.  In 
Murphy  ]8  Heirs  v.  Murphy,  5  Martin,  83,  it  was  decided, 
when  persons  intermarried  in  a  country  where  the  local  laws 
create  a  community  of  goods,  and  remove  to  a  country  where 
that  principle  does  not  prevail,  the  community  will  not  con- 
tinue between  the  husband  and  their  children  after  the  death 
of  the  wife. 

It  will  be  observed,  the  parents  of  the  bride  take  upon  them- 
selves the  obligation  to  leave  to  their  daughter  Marie  a  share 
of  their  succession,  equal  to  a  share  of  their  other  children. 
This  would  clearly  be  the  separate  estate  of  the  wife.  Thus  it 
will  be  seen,  when  all  the  provisions  of  the  instrument  are  read 
together,  it  was  the  intention  the  husband  and  wife  should 
each  have  separate  property.  It  was  so  expressly  stated  in  the 
contract,  and  what  the  husband  rendered  the  wife  "  partaker  " 
of,  must  have  been  the  use  of  the  property  during  the  marriage 
relation,  and  not  the  absolute  ownership  of  any  distinct  portion. 

But,  regarding  the  other  construction  as  the  true  one,  that 
the  words  "  render  her  partaker,"  give  the  wife  an  undivided 
interest  in  all  the  property  that  should  be  acquired  during 
marriage?  still  we  do  not  see  upon  what  principle  the  position 
assumed  by  counsel  can  be  maintained. 

The  contract  associating  the  parties  thereto  as  joint  partakers 
in  the  property  to  be  acquired  during  marriage,  does  not  spe- 
cify any  place  where  it  is  to  be  performed.  But  we  are  not 
left  in  doubt  on  this  point.  An  examination  of  its  provisions 
shows  it  could  not  be  fully  performed  at  any  place  other  than 
the  place  where  it  was  entered  into,  viz:  at  the  place  of  the 
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matrimonial  domicil.     This  is  apparent  from  the  provisions 
of  the  third  paragraph. 

But  the  property  which  is  the  subject  of  this  litigation,  was 
all  acquired  after  the  husband  and  wife  had  changed  their 
domicil,  and  taken  up  their  permanent  abode  in  a  country  for- 
eign to  the  matrimonial  domicil.  The  question  that  presents 
itself  is,  whether  the  after  acquired  property  will  be  affected 
by  the  provisions  of  the  ante-nuptial  contract,  or  whether  the 
law  of  the  actual  domicil  in  a  foreign  country  will  govern  as 
to  all  future  acquisitions. 

What  effect  is  to  be  given  to  ante-nuptial  agreements*,  where 
parties  have  changed  their  domicil  and  made  new  acquisitions, 
has  been  the  subject  of  much  discussion.  There  is  great  con- 
fusion and  contradictory  statements  in  the  opinions  of  jurists, 
in  all  countries,  on  this  question. 

The  general  doctrine  is,  no  doubt,  as  stated  by  the  text  writ- 
ers: Where  there  is  an  express  ante-nuptial  contract,  it  will 
generally  be  admitted  to  govern  all  the  property  of  the  parties, 
not  only  in  the  matrimonial  domicil  but  in  every  other  place, 
unless  it  contravenes  some  law  or  principle  of  public  policy  of 
the  country  where  it  is  sought  to  be  enforced.  Story  Con. 
Laws,  sec.  143;  Wharton  Con.  Laws,  sec.  197. 

But,  Mr.  Justice  Story  adds:  "Where  there  is  no  express 
nuptial  contract  at  all,  or  none  speaking  to  the  very  point,  the 
question  what  rule  ought  to  govern  is  surrounded  with  more 
difficulty."  The  author  then  enters  upon  an  elaborate  review 
of  the  whole  subject,  and  among  others  reaches  these  conclu- 
sions: 

"1st.  Where  there  is  a  marriage  between  parties  in  a  for- 
eign country,  and  an  express  contract  concerning  their  rights 
and  property,  present  and  future,  that,  as  a  matter  of  contract, 
will  be  held  equally  valid  everywhere,  unless,  under  the  cir- 
cumstances, it  stands  prohibited  by  the  laws  of  the  country 
where  it  is  sought  to  be  enforced.  It  will  act  directly  on  mov- 
able property  everywhere,  but  as  to  immovable  property  in  a 
foreign  territory,  it  will,  at  most,  only  confer  a  right  of  action, 
to  be  enforced,  according  to  the  jurisprudence  rei  sites. 
19— 73d  III. 
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"  2d.  Where  such  an  express  contract  applies,  in  terms  or 
intent  only,  to  present  property,  and  there  is  a  change  of  dom- 
icil,  the  law  of  actual  domicil  will  govern  the  rights  of  the 
parties  as  to  all  future  acquisition."  Story  Con.  Laws,  sees. 
184  and  185. 

The  doctrine  of  the  text  has,  for  its  support,  the  best  con- 
sidered cases  on  this  subject,  so  far  as  we  have  examined  them. 
In  Louisiana,  cases  involving  these  principles  have  been  the 
most  elaborately  discussed  of  any  arising  in  this  country.  The 
jurisprudence  of  that  State  is  founded  on  the  principles  of  the 
French  and  Spanish  laws,  which  create  a  community  of  inter- 
est between  husband  and  wife  as  to  all  acquests  and  gains,  and 
the  frequent  removals  from  and  into  States  where  that  prin- 
ciple does  not  prevail,  has  produced  litigation  involving  the 
principles  we  are  considering.  The  decisions  of  the  courts  of 
that  State  evince  great  learning  and  research. 

As  was  said  in  Gale  v.  Davis'  Heirs,  4  Martin:  "Though 
it  was  once  a  question,  it  seems  now  to  be  settled,  that  where  a 
couple  emigrate  from  the  country  where  their  marriage  was 
contracted,  into  another,  the  laws  of  which  are  different,  the 
property  which  they  acquire  in  the  place  where  they  have 
moved  is  governed  by  the  laws  of  that  place." 

This  principle  was  again  recognized  in  Murphy's  Heirs  v. 
Murphy,  supra.  This  latter  case  is  an  authority  for  the  first 
proposition  cited  from  Judge  Story's  work.  The  second  pro- 
position rests  upon  the  principle  of  Gale  v.  Davis'  Heirs, 
supra,  and  Saul  v.  His  Creditors,  5  Martin,, (N.  S.)  569. 

The  latter  proposition  might  be  somewhat  more  comprehen- 
sively stated.  Not  only  where  there  is  no  contract  speaking 
directly  to  the  point,  but  where  it  clearly  appears  it  was  to 
apply  to  personal  property  only,  or  to  be  performed  only  in 
the  country  where  made,  and  there  has  been  a  change  of  the 
matrimonial  domicil,  the  law  of  the  actual  domicil  will  control 
as  to  all  property  thereafter  acquired.  Thus,  in  Fuss  v.  Fuss 
et  al.  26  Wis.  256,  where  there  was  a  post-nuptial  contract  as 
to  property  between  persons  married  and  domiciled  in  Prussia, 
who  then  owned  no  property  elsewhere,  and  it  did  not  appear 
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they  contemplated  a  change  of  domicil,  nor  that  there  was  any 
intention  manifested  to  have  it  control  property  that  might  be 
acquired  in  any  foreign  country,  it  was  decided  the  after  ac- 
quired property,  held  in  the  name  of  the  husband,  was  not 
affected  by  the  contract,  and  was  subject  to  be  disposed  of  by 
him,  by  will  or  otherwise,  according  to  the  laws  of  the  actual 
domicil. 

The  case  of  Castro  v.  lilies,  22  Tex.  479,  is  a  well  consid- 
ered case,  and  announces  a  doctrine  which  has  its  foundation 
in  reason  as  well  as  in  natural  justice,  viz:  Where  there  has 
been  a  change  of  domicil,  though  there  be  an  express  contract, 
if  it  do  not  expressly  provide,  or  the  intention  be  not  manifest, 
it  is  to  apply  to  and  govern  all  after  acquired  propert}r,  wher- 
ever the  parties  may  reside,  it  will  not  affect  real  property 
situated  in  a  new  domicil.  The  reasoning  in  Saul  v.  His 
Creditors,  supra,  is  cited  in  support  of  this  view  of  the  law,  to 
which  may  be  added  Le Breton  v.  Myers,  8  Paige.  261;  Knee- 
land  v.  Ensly,  Meigs'  R.  620 ;  Gale  v.  Davis"*  Heirs,  supra; 
Lyon  v.  Knott,  26  Miss.  548. 

In  the  case  at  bar  there  is  nothing  in  the  contract,  "speak- 
ing to  the  very  point,"  that  manifests  any  intention  that  all 
future  acquisitions  of  property  in  foreign  countries  should  be 
controlled  by  it.  It  will  bear  no  such  construction.  As  before 
said,  it  appears,  on  the  face  of  the  agreement,  it  was  to  be  and 
could  not  be  fully  performed  elsewhere  than  in  the  canton 
where  the  parties  resided,  in  Switzerland.  "When  it  was  en- 
tered into  it  could  not  have  been  the  intention  to  change  their 
domicil,  and  it  certainly  never  entered  the  minds  of  the  parties 
it  should  affect  the  property  that  might  thereafter  be  acquired 
in  foreign  countries. 

The  position  of  counsel  is  not  strengthened  by  the  allegation 
in  the  bill,  that,  by  the  force  and  effect  of  the  contract,  as  con- 
strued by  the  laws  of  the  canton  where  the  contracting  parties 
resided,  Marie  Elizabeth  would  be  entitled  to  the  undivided 
one-half  of  all  the  property  which  the  husband  then  owned  or 
should  thereafter  acquire  during  the  marriage.  It  may  be  this 
would  be  the  true  construction  had  they  remained  in  Switzei 
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land,  but,  assuming  the  parties  contracted  with  reference  to 
the  laws  of  their  domicil,  and  that  such  laws  entered  into  and 
formed  a  part  of  the  contract  itself,  still,  they  could  have  no 
extra-territorial  effect.  Notwithstanding  the  local  laws  may 
form  a  part  of  the  contract,  the  extent  of  those  laws  is  limited 
to  the  dominion  of  the  sovereign  power  that  enacts  it.  It  is 
not  by  virtue  of  the  laws  of  a  foreign  State,  but  by  comity  that 
exists  between  nations,  that  an  ante-nuptial  contract,  executed 
there,  is  allowed  to  control  as  to  the  acquisition  of  property 
over  our  customs  and  positive  laws.  No  contract,  either  ex- 
press or  implied,  can  give  to  the  local  laws  a  more  extended 
force  than  they  really  had.  In  all  marriages,  the  parties  may 
be  presumed  to  tacitly  adopt  the  laws  of  their  domicil,  and  to 
agree  to  be  governed  by  them,  but  the  obligation  will  be  lim- 
ited by  the  extent  of  those  laws.  Construing  this  contract  as 
though  the  local  laws  of  the  canton  constitute  a  part  of  it,  it 
will  not  beany  more  obligatory  for  that  reason  in  another  juris- 
diction. Outside  the  territorial  force  of  local  laws,  such  im- 
plied or  tacit  contract  would  cease  to  control  the  acquisition 
of  property  in  another  country  to  which  they  might  remove. 
The  laws  of  the  matrimonial  domicil  do  not  travel  with  the 
parties,  and  no  contract  can  give  them  vitality  or  effective  force 
here.  No  State  is  bound  to  admit  the  force  of  a  foreign  law 
as  controlling  within  its  jurisdiction.  By  comity  we  permit 
express  contracts  to  have  the  same  force  and  effect  as  in  the 
countries  where  made,  but  not  their  local  laws.  LeBreton  v. 
Bouchet,  3  Martin,  60. 

We  are  of  opinion  our  laws  must  govern  as  to  property  ac- 
quired by  appellant  and  his  wife  during  their  residence  in  this 
State.  There  is  no  express  contract  to  the  contrary.  The  con- 
tract was  manifestly  to  be  performed  in  the  canton  where  the 
parties  were  domiciled  when  they  entered  into  it.  It  is  local  in 
its  effect  and  operation,  and  it  could  not  have  been  the  intention 
it  should  control  the  acquisition  of  property  at  any  other  place 
than  the  matrimonial  domicil.  Appellant,  having  changed 
his  domicil  by  the  consent  of  his  wife,  as  we  must  presume, 
the  applicatory  law  also  changes.     In  the  absence  of  any  ex- 
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press  contract  to  the  contrary,  the  law  of  the  domicil  of  the 
husband  governs  as  to  the  acquisition  of  property. 
The  decree  will  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Christian  Thielmann  et  al. 

v. 

George  Burg. 

1.  Officers — of  what  courts  take  judicial  notice.  A  court  will  take 
judicial  notice  of  the  civil  officers  in  the  county  in  which  it  holds  its  sit- 
tings. 

2.  Notary  public  —  when  seal  necessary  to  authenticate  his  acts.  It 
was  not  necessary,  on  the  22d  of  April,  1873,  for  notaries  public,  appointed 
under  the  act  of  1867,  to  authenticate  their  jurats  to  be  used  within  the 
county  for  which  they  were  notaries,  by  their  official  seals. 

3.  Mechanic's  lien — when  defaults  may  be  entered.  The  statute  re- 
quires  that,  in  mechanic's  lien  cases,  the  answer  shall  be  filed  on  or 
before  the  day  on  which  the  cause  shall  be  set  for  trial  on  the  docket, 
and  if  the  answer  is  not  filed  at  that  time,  the  defendant  may  properly  be 
defaulted. 

4.  Practice — setting  aside  default,  in  the  discretion  of  the  court.  The 
setting  aside  of  a  default  is  discretionary  with  the  court ;  and  where  the  court 
refused  to  set  aside  a  default  upon  the  ground  that  defendant  had  engaged 
an  attorney  to  attend  to  the  suit,  and  the  attorney  neglected  to  do  so,  it  was 
held,  not  such  an  abuse  of  discretion  as  to  require  the  interference  of  this 
court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellants. 

Mr.  Charles  W.  Constantine,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit,  brought  by  Burg,  the  appellee,  against 
Thielmann,  Nichols,  Clybourne,  Caldwell,  Wing  and  Clark,  in 
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the  circuit  court  of  Cook  county,  to  enforce  a  mechanic's  lien. 
A  decree  pro  confesso  was  entered  in  the  court  below  in  favor 
of  Burg,  and  Thielmann,  "Wing  and  Clark  appealed. 

The  summons  was  served  by  a  special  deputy,  under  an 
appointment  by  the  sheriff,  indorsed  on  the  summons. 

It  is  objected  that  the  appointment  was  insufficient,  inas- 
much as  it  does  not  appear  that  T.  M.  Bradley,  by  whom  it 
purported  to  be  made,  was  sheriff  of  Cook  county. 

The  court  below  took  judicial  notice  of  who  was  sheriff  of 
Cook  county.     Thompson  v.  Haskell,  21  111.  215. 

The  statute  requires  that  a  special  deputy,  so  appointed, 
shall  make  return  of  the  time  and  manner  of  making  service, 
in  writing,  and  verify  such  return  by  oath  or  affirmation. 

It  is  objected  that  the  form  of  the  return  and  its  verification 
are  not  sufficient. 

The  return  is  in  the  form  of  an  affidavit  of  service,  purport- 
ing to  be  made  by  the  special  deputy,  which  is  signed  with  the 
name  of  T.  M.  Bradley,  sheriff,  by  B.  F.  Jones,  special  deputy. 
The  affidavit,  though  informal,  we  regard  as  sufficient.  We 
are  of  opinion  perjury  might  be  assigned  upon  it  if  false. 

It  is  objected  that  the  jurat  of  the  notary  public  was  not 
authenticated  wTith  his  official  seal. 

The  date  of  the  jurat  is  April  22,  1873.  At  that  time  it 
was  not  necessary  for  notaries  public,  appointed  under  the 
statute  of  1867,  to  authenticate  their  jurats  to  be  used  within 
the  county  for  which  they  were  notaries,  by  their  official  seals. 

A  court  will  take  judicial  notice  of  the  civil  officers  of  the 
county  in  which  it  holds  its  sittings.  Stout  v.  Slattery,  12  111. 
162 ;  Dyer  v.  Flint,  21  id.  80 ;  Thompson  v.  Haskell,  supra. 

A  point  is  attempted  to  be  made  upon  there  having  been  a 
trial  calendar  made  up  under  the  rules  of  the  court  below. 
We  do  not  appreciate  the  force  of  this  objection.  As  urged, 
it  seems  to  be  that  the  clerk  did  not  comply  with  the  statute 
in  that  regard,  in  keeping  a  docket  of  all  the  causes  pending, 
and  furnishing  the  judge  and  bar  with  a  copy  of  the  same, 
but  that,  instead  thereof,  this  trial  calendar  was  all  the  docket 
there  was  kept.     The  record  does  not  seem  to  show  this.     It 
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only  shows  that  there  was  no  other  docket  of  cases  for  trial 
than  the  trial  calendar. 

The  statute  authorizes  the  apportioning  of  causes  for  trial. 
It  is  said  the  petitioner  was  not  entitled  to  a  default  under 
the  rules  of  court,  the  cause  having  been  set  for  trial  on  the 
trial  calendar  on  October  2,  1873,  and  the  default  entered 
October  10,  1873,  before  the  cause  was  reached  on  the  second 
call.  The  statute  requires  that,  in  mechanic's  lien  cases,  the 
answer  shall  be  filed  on  or  before  the  day  on  which  the  cause 
shall  be  set  for  trial  on  the  docket.  No  answer  having  been 
thus  filed,  the  defendants  were  properly  defaulted  under  the 
statute,  however  it  might  be  under  the  rules. 

Subsequently  to  the  decree,  a  motion  was  made  by  the  de- 
fendants to  set  aside  the  decree  and  default,  and  for  leave  to 
file  answers.  The  overruling  of  this  motion  is  assigned  as 
error.  The  excuse  made  for  the  default  was,  that  the  co-de- 
fendants of  Thielman  depended  upon  him  to  engage  an  attor- 
ney to  make  defense;  that  the  latter  did  employ  an  attorney 
for  that  purpose,  who  engaged  to  attend  to  the  defense  of  the 
suit,  but  neglected  to  do  so.  The  opening  of  the  default  was 
discretionary  with  the  court.  We  can  not  say  that  there  was 
here  such  an  abuse  of  the  discretion  as  to  require  an  inter- 
ference with  the  manner  in  which  it  was  exercised. 

Perceiving  no  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Firman  K.  Mack  et  al. 


Roswell   D.  Brown. 

1.  Service  of  process.  The  return  of  a  sheriff,  showing  that  a  sum- 
mons  in  chancery  was  served  by  leaving  a  copy  for  the  defendant  at  his 
usual  place  of  abode,  but  which  fails  to  show  that  the  person  with  whom  it 
was  left,  was  a  member  of  the  family,  and  that  such  person  was  informed  of 
the  contents  of  the  copy,  is  insufficient. 
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2.  Reversal.  A  joint  decree,  when  void  as  to  one  defendant,  will  be 
reversed  in  toto. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county;  the 
Hon.  Josiah  MoRoberts,  Judge,  presiding. 

Mr.  George  S.  House,  and  Messrs.  Goodspeed  &  Snapp, 
for  plaintiffs  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  return  of  the  sheriff,  showing  service  on  Firman  K. 
Mack,  one  of  the  minor  defendants,  is  in  these  words:  "And  on 
Firman  K.  Mack,  by  leaving  a  true  copy  thereof  for  him  with 
Adelia  Mack,  at  his  usual  place  of  abode,  she  being  a  white 
person,  over  ten  years  of  age,  the  20th  of  September,  1872." 
This  was  insufficient  to  give  the  court  jurisdiction  to  render 
any  decree  affecting  his  interests,  because  the  return  fails  to 
show  that  Adelia  Mack,  with  whom  the  copy  of  the  summons 
was  left,  was  a  person  of  the  family,  and  that  she  was  informed 
of  the  contents  of  the  copy,  as  required  by  the  statute.  1 
Gross,  70,  sec.  7. 

The  decree  was,  therefore,  void  as  against  Firman  K.  Mack, 
and  being  a  joint  decree  against  all  the  defendants,  must  be 
reversed  in  toto.  Montgomery  v.  Brown  et  al.  2  Gilm.  581 ; 
Tomjpkins  v.  Wiltherger,  56  111.  385. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Louis  Hefter  et  al. 

v. 
Aaron  Cahn  et  al. 

1.  Composition  agreement — not  binding  if  obtained  by  fraud  or  decep- 
tion. In  effecting  a  composition  agreement,  the  law  demands  the  utmost 
good  faith  on  the  part  of  the  debtor.  He  can  not  be  permitted,  by  pretend, 
ing  to  be  insolvent,  to  induce  a  creditor  to  accept  one-half  of  a  debt  in  lieu 
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of  the  whole,  when,  in  fact,  his  property  is  ample  to  pay  his  creditors  in 
full. 

2.  Where  a  composition  agreement  is  made,  the  debtor  professes  to  deal 
with  all  the  creditors  who  enter  into  it,  on  terms  of  perfect  equality,  and  if, 
at  the  same  time,  he  has  a  secret  agreement  with  one  of  the  creditors,  which 
gives  him  an  undue  advantage,  this  is  a  fraud  upon  the  other  creditors, 
which  vitiates  the  composition  agreement. 

3.  In  such  case,  the  creditors,  although  they  may  have  received  the 
amount  named  in  the  composition  agreement,  may  sue  for  and  recover  the 
full  amount  of  their  original  indebtedness,  less  the  amount  received  under 
the  composition  agreement.  It  is  not  essential  to  the  right  of  action  that 
the  creditor  should  first  rescind  the  composition  agreement  and  return  the 
money  he  has  received  under  it. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gr.  Rogers,  Judge,  presiding. 

Messrs.  McClellan  &  Hodges,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees,  in 
the  circuit  court  of  Cook  county,  against  appellants,  to  recover 
a  balance  claimed  to  be  due  for  goods  sold  and  delivered. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
for  appellees  for  $873.12.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  court  rendered  judgment  upon  the  verdict. 

The  facts  contained  in  this  record,  upon  which  the  judg- 
ment is  based,  so  far  as  is  material  to  be  stated,  in  order  to  get 
a  correct  understanding  of  the  case,  are  these: 

At  the  time  of  the  fire  in  Chicago  of  October  9th,  1871, 
appellants  were  indebted  to  appellees  in  the  sum  of  $1746.25. 
After  the  fire,  one  of  appellants  informed  appellees  that  they 
could  pay  all  their  debts  in  full  if  their  creditors  would  give 
them  time.  A  short  time  after  this,  as  the  evidence  tends  to 
show,  Mr.  Livingston,  who  was  a  brother-in-law  of  appellants, 
acting  as  their  agent,  called  upon  appellees  and  informed  them 
that  appellants  had  been  looking  over  their  affairs,  and  had 
found  that  they  could  not  pay  over  35  cents  on  the  dollar  of 
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their  indebtedness.  Appellees  then  informed  Livingston  they 
would  not  accept  the  amount  offered,  but  they  thought  the 
creditors  would  be  willing  to  take  50  cents  on  the  dollar,  and 
that  they  would  sign  an  agreement  to  compromise  on  that 
sum,  if  the  other  creditors  would.  A  few  days  after  this,  Liv- 
ingston called  on  appellants  again,  and  stated  that  all  the  cred- 
itors would  settle  at  50  cents  on  the  dollar.  Appellees  then 
consummated  the  agreement,  and  a  contract  was  prepared  and 
executed  by  the  creditors,  as  follows: 

"  "We,  the  undersigned,  creditors  of  Hefter  Brothers,  of  Chi- 
cago, do  hereby  agree  to  accept  fifty  cents  (50)  per  dollar  in 
full  satisfaction  and  settlement  of  our  respective  claims  against 
them,  such  settlement  to  be  made  in  two  notes  of  twenty-five 
(25)  per  cent  each,  dated  December  1,  1871,  and  due  respect- 
ively three  and  six  months  from  date,  and  to  be  signed  by 
Hefter  Bro.  and  indorsed  by  Engle  &  Livingston. 
Chicago,  Nov.  30th,  1871. 

(Signed)  Cahn,  Wampold  &  Co.,     -     $1746.25 

Henry    Greenebaum,    Pres. 

German  Nat.  Bank,  -  700.00 
Riley  &  Brandemoure,  -  -  50.00 
Fichtenberg  Bros.  -  -  -  235.30 
Leopold,  Kuh  &  Co.,  -'  -  677.04 
H.  A.  Kohn  Bro.,  -  -  -  634.91 
Hart  Brothers  -  -  -  -  62.00" 
Notes  were  given  in  pursuance  of  this  agreement,  which 
were  paid  at  maturity. 

Subsequently  it  turned  out  that  Leopold,  Kuh  &  Co.  had 
received  their  debt  in  full,  and  before  they  executed  the  agree- 
ment the  full  amount  of  their  debt  had  been  secured. 

Upon  learning  this  fact,  appellees  instituted  this  suit  to  re- 
cover the  balance  of  their  debt. 

Appellees  base  their  right  of  recovery  in  this  case  upon  two 
propositions: 

First — They  claim  appellants  knowingly  made  a  false  im- 
pression on  their  minds  as  to  the  extent  of  appellants'  prop- 
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erty,  and  on  this  ground  they  are  not  estopped  by  the  compo- 
sition agreement. 

Second — That  the  secret  agreement  entered  into  with  Leo- 
pold, Kuh  &  Co.,  without  the  knowledge  of  appellees,  ren- 
dered the  composition  agreement  void  as  to  all  the  creditors. 

While  it  is  true  the  evidence  is  not  entirely  harmonious  as 
to  what  occurred  between  Livingston  and  appellees,  which  in- 
duced the  latter  to  agree  to  the  compromise,  yet  it  is  apparent, 
from  the  evidence,  that  they  were  led  to  believe  the  assets  were 
not  sufficient  to  pay  more  than  50  cents  on  the  dollar.  They 
were  told  that  appellees  had  looked  over  their  affairs,  and  found 
they  could  not  pay  more  than  35  cents  on  the  dollar.  No 
statement  of  the  property  and  its  value  was  submitted.  If  it 
had  been,  it  would  have  clearly  appeared  that  there  was  prop- 
erty more  than  enough  to  discharge  in  full  all  liabilities,  for  it 
is  shown  that,  about  one  year  after  the  settlement,  the  prop- 
erty of  appellants,  owned  at  the  time  of  the  compromise,  was 
of  the  value  of  near  $18,110,  while  the  entire  amount  of  their 
indebtedness  was  but  little  in  excess  of  $4000. 

It  is  not  reasonable  to  suppose  that  appellees  would  have 
settled  at  50  cents  on  the  dollar,  had  a  true  and  correct  repre- 
sentation been  given  them,  as  to  the  property  then  owned  by 
appellants.  The  jury,  no  doubt,  from  the  evidence,  found 
that  appellees  agreed  to  the  settlement  upon  the  representa- 
tions made  by  Livingston,  the  agent,  as  to  the  value  of  appel- 
lants' property,  and  that  those  representations  were  not  true, 
and  we  can  not  say  they  were  not  justified  in  arriving  at  that 
conclusion,  from  the  evidence. 

Under  this  state  of  facts,  would  the  compromise  be  binding 
upon  appellees? 

It  is  a  familiar  rule,  that  fraud  will  vitiate  any  contract,  and 
render  it  nugatory. 

In  the  case  of  Vine  v.  Mitchell,  1  Moody  &  Kobinson,  337, 
which  is  a  case,  in  its  facts,  very  similar  to  the  one  under  con- 
sideration, Tindal,  C.  J.,  told  the  jury  the  question  for  them 
to  decide  was,  whether  the  defendant  had  fraudulently  sup- 
pressed the  fact  of  his  having  the  beneficial  interest  in  the 
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leasehold  property,  and  that  depended  upon  the  question 
whether,  at  the  time  when  the  composition  was  entered  into, 
the  parties  were  dealing  upon  the  understanding  that  the  de- 
fendant had  no  other  available  property  than  his  book  debts. 
If  the  question  had  been  asked,  and  the  defendant  had  said  he 
had  no  other  available  property,  that  would  have  been  clearly 
fraudulent,  and  the  circumstances  of  the  question  not  having 
been,  in  terms,  asked,  made  no  difference,  if  the  jury  thought, 
from  all  the  circumstances,  that  such  was  the  impression  on 
the  mind  of  the  plaintiffs,  and  that  the  defendant  purposely 
led  them  to  act  under  that  false  impression.  If  the  jury  come 
to  that  conclusion,  they  will  find  a  verdict  for  the  plaintiffs. 

In  effecting  a  composition  agreement,  the  policy  of  the  law 
demands  the  utmost  good  faith  on  the  part  of  the  debtor.  He 
can  not  be  permitted,  by  pretending  to  be  insolvent,  to  induce 
a  creditor  to  accept  one-half  of  a  debt  in  lieu  of  the  whole, 
when,  in  fact,  his  property  is  ample  to  pay  the  creditor  in  full. 

Good  faith  requires  of  the  debtor,  before  he  shall  be  permit- 
ted to  profit  by  a  composition  agreement,  that  he  shall  make  a 
full  and  fair  statement  of  his  effects,  or  that  no  concealment, 
deception  or  fraud  should  be  practiced.  Leving  v.  Gale,  28 
Ind.  486. 

But,  independent  of  this  question,  it  appears,  from  the  evi- 
dence, that  Leopold,  Kuh  &  Co.  were  creditors  of  appellees  in 
the  sum  of  $677.  Livingston,  the  agent,  endeavored  to  in- 
duce them  to  settle  for  50  cents  on  the  dollar,  and  sign  the 
composition  agreement.  This  they  refused  to  do.  Livingston 
then  sent  one  Jacob  Frost  to  Leopold,  Kuh  &  Co.,  and  he  gave 
his  own  note  to  them  for  50  per  cent  of  their  debt,  payable  in 
one  year.  They  then  signed  the  composition  agreement,  and 
in  that  manner  obtained  the  other  50  per  cent  of  their  debt  in 
the  same  manner  as  the  other  creditors.  The  note  given  by 
Frost,  he  paid  at  maturity,  and  Livingston  reimbursed  him 
out  of  his  own  funds. 

By  this  secret  agreement,  one  creditor  obtained  an  undue 
advantage,  and,  by  executing  the  composition  agreement,  the 
other  innocent  creditors  were  decoyed  into  the  contract,  which 
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they  had  every  reason  to  believe  and  suppose  to  be  founded 
upon  the  basis  of  entire  equality. 

It  seems  to  be  well  settled  by  the  authorities,  that  such  secret 
arrangements  are  utterly  void,  and  ought  not  to  be  enforced, 
even  against  the  assenting  debtor.  1  Story's  Eq.  Jurispru- 
dence, sec.  379,  and  note;   Wiggin  v.  Bush,  12  Johnson,  305. 

Story,  in  the  section  cited  supra,  says:  "Such  secret  bar- 
gains are  not  only  deemed  incapable  of  being  enforced  or  con- 
firmed, but  even  money  paid  under  them  is  recoverable  back, 
as  it  has  been  obtained  against  the  clear  principles  of  public 
policy." 

If,  then,  a  secret  agreement  made  with  one  of  the  creditors 
is  void,  and  contrary  to  public  policy,  does  justice  or  honesty 
require  that  a  composition  agreement  should  be  binding  upon 
a  creditor  who  is  induced  to  become  a  party  thereto  under  the 
belief  that  all  the  creditors  are  to  be  paid  pro  rata,  when,  in 
fact,  one  of  them  has  a  secret  contract  from  the  debtor  by 
which  he  is  to  be  paid  in  full,  or  have  an  undue  advantage 
over  the  others?  We  can  not  give  our  sanction  to  a  doctrine 
so  unjust  as  this. 

When  a  composition  agreement  is  executed,  the  debtor  pro- 
fesses and  holds  out  to  deal  with  all  the  creditors  who  enter 
into  it,  on  terms  of  perfect  equality,  when,  if,  at  the  same  time, 
he  has  a  secret  agreement  with  one  of  the  creditors,  wThich 
gives  him  an  undue  advantage,  this  is  a  fraud  upon  the  others, 
and  a  contract  thus  obtained  can  not  be  said  to  be  fairly  made, 
but  is  tainted  with  fraud,  and  a  fraudulent  contract  will  not 
support  an  action,  neither  can  it  be  made  the  foundation  for  a 
defense. 

In  the  case  of  Spooner  v.  WMston,  17  English  Common 
Law,  580,  which  was  a  case  where  the  same  principle  arose  as 
in  this  case,  Mr.  Justice  Burrough  said:  "By  the  terms  of 
this  deed,  all  the  defendant's  creditors  should  have  signed  it, 
or  acquiesced  with  the  terms  therein  contained,  and  it  appears 
that  one  of  them,  instead  of  so  doing,  received  a  certain  sum 
of  money  in  satisfaction  of  his  demand  on  the  defendant,  with- 
out coming  in   or  even  deferring  to  the  terms  of  the  deed. 
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This  was  clearly  a  fraud  on  the  general  creditors,  and  therefore 
there  is  no  pretense  or  color  for  saying  that  the  plaintiff  is 
bound  by  the  terms  of  the  deed,  although  he  had  executed  it, 
by  which  he  merely  agreed  to  put  himself  on  the  same  footing 
with  the  other  creditors." 

In  the  case  of  Kuhn  v.  Gumberts,  9  Ind.  430,  which  is  a 
case,  in  its  facts,  very  similar  to  the  one  under  consideration, 
the  court,  in  deciding  the  case,  said:  "  It  has  been  repeatedly 
decided  that,  if  a  creditor  signs  a  composition  deed,  and  thereby 
induces  others  to  sign  it,  makes  a  private  bargain  with  the 
debtor,  the  effect  of  which  is,  to  place  himself  in  a  better  situ- 
ation than  the  other  creditors,  he  thereby  commits  a  fraud 
upon  them,  and  the  bargain  is  void.  But  the  question  to  settle 
in  this  case  is,  does  such  bargain  render  the  composition  itself 
void,  so  as  to  enable  a  creditor,  who  signed  it  in  good  faith,  to 
recover  his  original  demand?  In  transactions  betwen  a  debtor 
and  his  creditors,  which  result  in  a  deed  of  composition,  the 
utmost  good  faith  is  required.  The  debtor  professes  to  deal 
upon  equal  terms  with  all  creditors  who  enter  into  the  settle- 
ment, and  they  are  supposed  to  stand  in  the  same  situation. 
This,  "then,  being  the  principle  upon  which  the  compromise 
rests,  it  would  seem  to  follow,  that  the  debtor,  when  he  induces 
one  creditor  to  assent  to  the  arrangement,  by  giving  him  a  secret 
preference  over  other  creditors,  is  guilty  of  a  fraud  in  obtain- 
ing the  composition  deed,  because  it  must  be  presumed  that 
such  other  creditors,  had  they  known  of  such  secret  preference, 
would  not  have  assented  to  the  composition;  and  it  maybe 
stated,  as  a  general  rule,  that  an  agreement  can  not  be  made 
the  subject  of  an  action,  or  set  up  as  a  defense,  if  it  can  be 
impeached  on  the  ground  of  dishonesty,  or  as  being  against 
public  policy."     See,  also,  Leving  v.  Gale,  28  Ind.  486. 

It  is,  however,  insisted  by  appellants  that  appellees  can  not 
recover  upon  the  original  account  until  they  have  rescinded 
the  composition  agreement-  by  returning,  or  offering  to  return, 
what  they  received  under  it. 

We  do  not  think  the  doctrine  of  rescission  of  contracts  will 
apply  to  a  case  of  this  character 
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If  the  composition  agreement  was  fraudulent,  that  rendered 
it  void,  and  appellees  had  the  right  to  sue  on  their  original 
account.  Whatever  amount  had  been  received,  would  be  ap- 
plied as  a  credit  on  the  account.  It  would  be  unreasonable  to 
require  them,  in  case  they  had  received  one-half  of  their  debt, 
to  return  the  half  received,  and  then  immediately  sue  and  re- 
cover it  back  again.  A  rule  of  that  character  would  neither 
be  just  nor  reasonable.  Pierce  v.  Wood,  3  Foster,  519,  (23 
K  H.);  Reyndes  v.  French,  8  Vt.  85. 

It  is  insisted  that  the  court  erred  in  giving  the  first  and 
second  instructions  for  appellees,  and  in  refusing  to  give  ap- 
pellants' second,  fourth  and  fifth. 

Upon  a  careful  examination  of  the  instructions,  we  are  satis- 
tied  the  law  was  fairly  given  to  the  jury  in  the  instructions  by 
the  court,  and  as  no  substantial  error  is  perceived  in  the  record, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  A.  Pennell 


The  Lamar  Insurance  Company  et  al. 

1.  Practice — exceptions  to  master's  report.  Where  a  claim  is  allowed 
by  a  master  in  chancery  in  a  cause  referred  to  him  to  take  proof  of  claims, 
the  proper  practice  is  to  except  to  the  allowance  before  the  master,  and  if 
this  is  not  done  the  parties  objecting  can  not  be  heard  on  exception  to  the 
master's  report  in  the  circuit  court. 

2.  Creditor's  bill — enures  to  benefit  of  all  who  prove  claims,  whether 
made  parties  or  not.  Where  a  creditor's  bill  is  filed  against  an  insurance 
company  by  a  creditor,  for  himself,  and  for  the  use  of  other  creditors,  for 
the  discover)'  of  assets,  and  the  entire  fund  is  taken  possession  of  by  the 
court  and  held  for  the  benefit  of  all  the  creditors,  and  an  order  is  made  for 
all  creditors  to  present  and  prove  their  claims  before  the  master,  all 
creditors  may  present  their  claims  and  participate  in  the  fund,  whether 
they  are  named  as  parties  in  the  bill  or  not,  or  whether  judgment,  specialty 
or  simple  contract  creditors. 
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3.  Such  a  bill  is  in  substance  a  suit  by  all  the  creditors,  and  if  brought 
within  the  time  limited  by  a  policy  for  the  institution  of  a  suit  for  any  loss 
under  it,  obviates  the  necessity  of  a  suit  at  law  by  the  policyholder  upon 
his  policy,  and  he  will  be  permitted  to  prove  his  loss  before  the  master  in 
chancery,  although  at  the  time  of  making  such  proof  he  is  not  specifically 
named  in  the  bill  as  a  party,  and  the  time  limited  by  the  policy  for  bringing 
a  suit  thereon  may  have  elapsed. 

4.  Insurance — proof  of  loss — when  failure  to  make,  is  caused  by  agent  of 
company.  A  fire  insurance  policy  required  the  holder  to  give  notice,  in 
writing,  to  the  company  or  its  agent,  forthwith,  of  any  loss,  and  as  soon  after 
as  practicable  to  deliver  a  particular  account  of  the  loss  or  damage,  signed 
by  the  holder  and  verified  by  his  oath.  A  fire  occurred,  and  the  policy- 
holder forthwith  gave  notice  to  the  agent  of  the  company,  in  writing, 
and  applied  to  him  within  a  reasonable  time  to  have  a  formal  statement 
made  out  as  required  by  the  policy,  and  was  informed  .by  the  agent  that  it 
was  useless,  as  the  company  was  entirely  bankrupt ;  and  relying  upon  this 
information,  and  for  no  other  reason,  he  omitted  to  make  the  formal  proof 
of  loss  required  by  the  policy:  Held,  that  upon  a  creditor's  bill  filed 
against  the  company  by  another,  for  the  benefit  of  all  the  creditors,  the  holder 
of  the  policy  was  not  precluded  from  proving  his  claim  before  the  master 
in  chancery. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Mr.  W.  S.  Coy,  for  the  appellant. 

Messrs.  Shufeldt,  Ball  &  Westover,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  Lamar  Insurance  Company  was  incorporated  by  act  of 
the  General  Assembly  of  the  State.  By  their  charter  and 
amendments  thereto  they  were  authorized  to  increase  their  capi- 
tal to  $5,000,000.  One-fifth  of  this  stock  was  required  to  be 
paid  down  or  within  nine  months,  and  the  remainder  of  the 
stock  was  to  be  paid  as  the  officers  should  make  calls.  It  was 
further  provided  that  if  the  paid-in  capital  should  become  im- 
paired or  diminished,  the  stockholders  should  be  liable  for  the 
whole  amount  of  their  subscriptions.  Somewhere  about  the 
last  of  the  year  1869,  or  first  of  the  year  1870,  the  company 
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appointed  agents  at  Normal.  Appellant  obtained  from  these 
agents  a  policy  of  $2500,  on  his  premises  at  Normal,  dated  on 
the  12th  of  April,  1871.  The  insurance  was  against  loss  by 
lire,  and  was  to  continue  for  one  year  from  that  date.  On  the 
14th  day  of  February,  1872,  the  property  was  destroyed  by 
fire.  Appellant  on  the  next  morning  took  his  policies  to  the 
agents,  having  two  in  other  companies,  and  they  prepared  his 
papers  and  made  out  notices  and  proof  of  the  loss.  But  one 
of  the  agents  at  the  time  informed  appellant  that  the  La- 
mar company  had  been  burned  out,  all  their  papers  were  lost 
and  the  company  was  entirely  bankrupt,  and  it  was  useless  to 
do  anything  in  the  matter.  After  the  destructive  fire  in  Chi- 
cago, of  the  8th  and  9th  of  October,  1871,  the  Lamar  Insur- 
ance Company  ceased  to  do  business,  and  had  no  office  in 
Chicago.  Efforts  to  find  their  office  in  Chicago  of  course 
proved  unavailing.  It  appears  that  another  agent  who  came 
to  Normal  told  appellant  that  the  company  was  worthless. 

On  the  3d  day  of  October,  1872,  a  creditor's  bill  was  filed 
against  the  company  by  two  of  its  creditors,  in  the  Superior 
Court  of  Cook  county,  for  the  discovery  of  assets  of  the  com- 
pany. The  bill  was  taken  as  confessed,  and  George  Chandler 
was  appointed  a  receiver  to  take  charge  of  the  property  and 
claims  of  the  company.  He,  on  the  18th  day  of  January, 
1873,  reported  that  he  had  the  effects  of  the  company  in  his 
possession,  that  he  had  the  stock  bonds  to  the  amount  of  $1,600,- 
000;  also,  that  the  company  had  a  claim  against  the  People's 
Insurance  Company  to  the  amount  of  the  liability  of  the  Lamar 
Insurance  Company.  That  they  had  outstanding  debts  to  the 
amount  of  $150,000,  which  were  liable  to  be  paid  under  that 
proceeding.  He  also  asked  of  the  court  that  an  assessment 
be  made  on  the  stockholders,  sufficient  to  pay  the  debts  of  the 
company.  At  the  same  time  the  court  found  that  the  stock- 
holders were  liable  for  the  debts  of  the  company,  and  ordered 
that  the  receiver  collect  enough  from  the  stockholders  to  pay 
its  debts. 

The  court  also  ordered  that  out  of  the  moneys  so  collected 
the  receiver  should  pay  to  complainants,  and  to  all  other 
20— 73d  III. 
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creditors  of  the  Lamar  Insurance  Company  who  should  come 
in  and  file  their  claims  under  the  decree,  pro  rata,  or  share  and 
share  alike,  until  all  demands  against  and  liabilities  of  the  cor- 
poration should  be  paid  in  full.  And  a  reference  was  made 
to  the  master  to  take  proof  of  claims,  with  directions  to  adver- 
tise on  what  day  he  would  take  proof.  On  the  last  day  of 
October,  1873,  the  court  ordered  that  claimants  must  prove 
their  claims  within  ninety  days,  or  be  forever  barred  from  par- 
ticipating in  the  assets  of  the  company.  On  the  23d  day  of  the 
next  December,  appellant  presented  his  claim,  made  proof,  and 
it  was  allowed  by  the  master.  On  the  5th  day  of  March,  1874, 
the  master  reported  that  the  company  was -indebted  to  appel- 
lant in  the  sum  of  $2500.  On  filing  the  report,  exceptions  to 
it  were  filed:  first,  that  there  was  no  proof  of  loss  filed,  or 
notice  of  loss  given;  second,  the  suit  was  not  brought  in  one 
year  after  the  loss;  third,  that  the  finding  was  against  the 
evidence;  fourth,  that  the  finding  should  have  been  against  the 
claim;  that  the  report  was  based  on  improper  evidence.  On 
the  hearing  on  the  exceptions,  they  were  sustained  and  the 
claim  disallowed.  To  reverse  that  decree,  this  appeal  is  pros- 
ecuted. 

It  is  first  urged  that,  to  have  been  heard  and  determined  by 
the  court  below,  the  exception  to  the  allowance  of  the  claim 
of  appellant  should  have  been  taken  before  and  disallowed  by 
the  master;  that  until  such  an  exception  is  thus  taken  and  dis- 
allowed, the  parties  can  not  be  heard  on  exceptions  in  the  cir- 
cuit court.  This  is  announced  as  the  better  practice  in  the 
cases  of  McClay  v.  Norris,  4  Grilm.  370,  Brockman  v.  Aul- 
ger,  12  111.  277,  and  other  cases  in  this  court.  Such  a  practice 
as  is  indicated  in  these  cases  is  more  consistent,  more  speedy 
and  saves  costs,  all  of  which  is  desirable  and  should  be  enforced 
in  practice;  and  failing  to  take  exception  before  the  master, 
the  objection  should  be  regarded  as  waived.  The  practice 
imposes  no  hardship  on  the  parties,  as  the  master  can  alwavs 
fix  a  day  when  he  will  hear  exceptions  to  his  report,  when  the 
parties  should  attend  and  be  heard  on  their  allowance,  and  if 
either  party  is  dissatisfied  with  the  master's  decision,  on  re- 
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questing  him,  he  would  certify  the  evidence  touching  such 
items  as  were  excepted  to  and  decided  by  him,  to  the  court, 
where  his  decision  can  be  reviewed,  and  the  exception  allowed 
or  rejected,  as  might  appear  to  be  required  by  the  law. 

It  is  next  urged  that  the  creditor's  bill  did  not  enure  to  the 
benefit  of  appellant,  but  only  to  those  who  came  into  court 
and,  by  leave,  became  complainants  to  that  bill.  The  extent 
to  which  creditors'  bills  have  been  passed  on  in  this  court 
seems  to  have  been  to  remove  clouds  from  title  in  aid  of  an 
execution  at  laAv,  and  not  in  cases  where  the  entire  fund  is  in 
^possession  of  the  court,  and  held  as  a  fund  for  the  benefit  of 
all  the  creditors  of  the  defendant. 

The  power  of  courts  of  chancery  to  appoint  receivers  seems 
to  have  been  called  into  action  at  an  early  day,  and  has  been 
and  still  is  regarded  as  inherent  to  the  jurisdiction  of  courts 
of  chancery,  both  in  Great  Britain  and  this  country,  and  here, 
as  there,  it  has  been  regarded  as  a  power  of  great  utility. 
There  is  a  great  variety  of  exigencies  in  which  it  is  necessary 
to  call  it  into  action,  to  prevent  fraud,  save  the  subject  of  liti- 
gation from  injury,  or  preserve  it  from  destruction.  The 
power  is  said  to  depend  on  sound  discretion,  and  in  a  case  fit 
and  reasonable;  and  it  may  be  added  that  its  exercise  should 
be  controlled  by  caution  and  prudence. 

It  is  said  in  Daniell's  Chancery  Practice,  Yol.  1,  p.  128: 
"The  joining  several  creditors  in  the  same  suit,  although  it 
might  save  the  expense  of  several  suits  by  different  creditors, 
might,  nevertheless,  where  the  creditors  are  numerous,  be  pro- 
ductive of  great  inconvenience  and  delay,  by  reason  of  the 
danger  which  would  exist  of  continued  abatements.  Courts 
of  equity  have,  therefore,  adopted  a  practice  which,  at  the 
same  time  that  it  saves  expense  of  several  suits  against  the 
same  estate,  obviates  the  risk  and  inconvenience  to  be  appre- 
hended from  joining  a  great  number  of  individuals  as  plain- 
tiffs, by  allowing  one  or  more  of  such  individuals  to  file  a  bill 
on  behalf  of  themselves  and  the  other  creditors  upon  the  same 
estate,  for  an  account  and  application  of  the  estate  of  a  de- 
ceased debtor,  in  which  case  the  decree  being  made  apj)licab^e 
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to  all  the  creditors,  the  others  may  come  in  under  it,  and  obtain 
satisfaction  of  their  demands  as  well  as  the  plaintiffs  in  the 
suit;  and  if  they  decline  to  do  so,  they  will  be  excluded  the 
benefit  of  the  decree,  and  will  be  considered  bound  by  acts 
done  under  its  authority." 

As  the  same  reasons  apply  to  other  classes  of  cases  as  to  es- 
tates of  deceased  persons,  as  we  would  reasonably  expect,  the 
rule  has  been  extended  to  a  large  variety  of  other  cases.  The 
same  author,  on  the  next  page,  says:  The  same  principle  ap- 
plies where  the  demand  is  against  the  real  estate  as  well  as  the 
personal  assets,  because,  strictly  speaking,  where  an  estate  is 
liable  to  several  incumbrances,  or  specialty  debts,  one  incum- 
brancer, or  specialty  creditor,  can  not  sue  without  bringing  the 
others  before  the  court,  which,  when  the  creditors  are  numer- 
ous, might  be  attended  with  great  inconvenience  and  expense; 
and  it  has  been  extended  to  the  case  of  creditors  under  a  trust 
deed  for  payment  of  debts,  a  few  of  whom  may  be  permitted 
to  sue  on  behalf  of  themselves  and  the  other  creditors  named 
in  the  deed  for  the  execution  of  the  trusts,  although  one  cred- 
itor could  not  in  that  case  have  sued  for  his  single  demand  with- 
out bringing  the  other  creditors  before  the  court." 

"  Upon  the  same  principle,  where  the  trust  fund  was  to  be 
distributed  amongst  the  joint  and  separate  creditors  of  a  firm, 
a  bill  of  this  description  was  permitted  by  one  creditor  only, 
on  behalf  of  himself  and  the  other  joint  and  separate  creditors, 
although  it  was  objected  that  one,  at  least,  of  each  class  ought 
to  have  been  brought  before  the  court."  He  also  says  that  in 
marshaling  assets,  a  portion  of  which  is  applicable  to  the  pay- 
ment of  specialty  creditors,  and  another  portion  to  simple  con- 
tract creditors,  one  of  each  class  may  file  a  bill  on  behalf 
of  themselves  and  all  others  of  both  classes.  He  also  says 
that  a  legatee  may  sue  on  behalf  of  himself  and  the  other  leg- 
atees. He  says,  on  page  131  of  the  same  volume,  that  the  rule 
is  not  confined  to  the  instances  of  creditors  and  legatees,  but 
the  necessity  of  the  case  has  induced  the  court,  of  late  years, 
to  frequently  depart  from  the  general  rule  in  cases  where  a 
strict  adherence  to  it  would  probably  amount  to  a  denial  of 


1874.]        Pennell  v.  Lamar  Insurance  Co.  et  al.  309 

Opinion  of  the  Court. 

justice,  and  to  allow  a  few  persons  to  sue  on  behalf  of  a  great 
number  having  the  same  interest.  And  he  enumerates  a 
variety  of  cases  where  the  practice  has  been  allowed.  There 
is  a  limitation  to  the  rule,  that  the  suit  must  be  beneficial  to 
those  for  whom  the  complainant  sues. 

The  rules  of  practice  here  announced  seem  to  apply  with 
full  force  to  this  case.  Here  is  a  trust  fund,  in  which  all  of  the 
creditors  have  an  interest.  The  directors  hold  it  in  trust  for 
the  benefit  of  the  creditors  of  the  company,  until  they  are  sat- 
isfied, and  afterwards  the  surplus  for  the  stockholders.  It  is 
believed  that  it  is  only  by  reason  of  the  property  being  a  trust 
fund  that  any  of  the  creditors  could  invoke  the  aid  of  a  court 
of  equity,  unless  it  were  under  the  statute  in  aid  of  an  execu- 
tion at  law;  but,  inasmuch  as  the  bill  is  not  given  in  this  case, 
we  can  not  know  that  it  was  under  the  statute;  but  from  the 
decree,  which  is  in  favor  of,  and  allows  all  creditors  of  the 
company  to  come  in  and  prove  their  claims,  and  fixes  a  day  by 
which  they  are  required  to  make  proof,  we  must  infer  that  the 
proceeding  was  under  the  general  chancery  powers  of  the  court. 
The  decree  also  appoints  a  receiver,  vests  the  title  of  the  prop- 
erty in  him,  authorizes  him  to  sue  the  stockholders,  and  con- 
fers on  him  the  powers  of  the  company  derived  by  its  charter, 
and  requires  the  officers  to  disclose  and  deliver  over  all  prop- 
erty, money  and  assets  to  the  receiver,  and  that  he  pass  in  his 
accounts  and  pay  out  the  money  as  the  court  shall  direct. 
The  decree  further  directs,  that  out  of  the  proceeds  which 
should  come  into  his  hands,  he  pay,  first,  the  costs  of  the  pro- 
ceedings in  collecting  the  money,  then  the  complainants  or  to 
their  solicitors,  "  and  to  all  the  other  creditors  of  the  said 
Lamar  Insurance  Company  who  shall  come  in  and  file  their 
claims  under  this  decree,  pro  rata,  or  share  and  share  alike, 
until  all  the  demands  against,  and  liabilities  of,  the  said  cor- 
poration, shall  be  paid  in  full." 

This  decree  indicates  none  of  the  features  of  a  bill  filed  under 
the  statute,  as,  instead  of  taking  the  usual  steps  to  subject  the 
fund  to  the  lien  of  the  judgment,  the  court  readies  out  and  takes 
possession  of  all  money,  property  and  assets,  and  even  takes  the 
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powers  of  the  company  to  reach  assets,  to  pay,  not  only  com- 
plainants, but  all  creditors  of  the  company.  And  the  decree 
will  bear  no  other  construction.  And  under  it  all  persons  who 
held  legal  claims  and  demands  were  entitled  to  come  in  and 
prove  their  demands.  It  by  no  means  imposes  it  as  a  condi- 
tion, that  they  shall  obtain  the  consent  of  complainants  and 
become  complainants,  before  they  should  prove  their  demands. 
The  only  condition  to  their  participation  in  the  fund  is,  that 
they  shall  be  creditors  and  prove  their  demands.  It  is  not 
limited  to  judgment  creditors,  but  is  general,  and  embraces  all 
descriptions.  And  it  did  so  for  the  reason  that  the  technical 
and  highly  artificial  distinction  between  specialty  and  simple 
contract  debts  has  been  long  since  abolished  in  this  State,  so  far 
as  preferences  are  given  for  their  payment  is  concerned.  The 
lien  of  a  judgment  will  be  preferred  and  enforced  so  far  as  it 
attaches  to  property,  but  no  farther,  unless  it,  in  some  other 
manner,  by  acts  of  the  party,  becomes  a  lien  on  other  prop- 
erty. 

Daniell,  in  his  work  on  Chancery  Practice,  vol.  2,  page  864, 
says:  "A  person  coming  in  to  claim  under  a  decree,  whether  as 
heir  or  as  next  of  kin,  or  creditor,  or  as  an  individual  belong- 
ing to  a  class,  must  commence  by  bringing  into  the  master's 
office  a  state  of  facts,  detailing  the  particulars  of  his  case,  and 
the  circumstances  under  which  his  claim  arises.  This  state  of 
facts,  in  the  case  of  a  creditor  coming  in  under  the  decree  to 
prove  against  his  debtor's  estate,  must  be  accompanied  by  an 
affidavit  from  the  claimant,  that  the  debt  remains  due.  *  i 
It  may  be  mentioned,  in  this  place,  that  a  plaintiff  in  a  credi- 
tor's suit  will  be  required  to  prove  his  debt  before  the  master, 
under  the  decree."  Thus  it  will  be  seen  that,  under  the  Eng- 
lish practice,  persons  not  specifically  named  in  the  bill  as  com- 
plainants, as  well  as  those  that  are,  must  prove  their  claims 
before  the  master. 

It  will  be  observed,  that  in  these  references  there  is  no  inti- 
mation that  a  creditor  must  become  a  party  complainant  before 
he  can  prove  his  claim,  but  the  contrary  rule  is  announced. 
Whatever  practice  other  courts  may  have  adopted,  and  they 
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usually  use  that  best  calculated  to  promote  justice,  they  being 
the  forms  employed  by  courts  to  obtain  justice,  we  think  the 
English  practice  convenient,  speedy,  and  less  expensive  than 
that  of  compelling  creditors  to  become  actual  parties  to  the 
bill.  Such  a  practice,  after  decree  passed,  on  an  order  pro 
confesso,  or  a  hearing,  would  be  exceedingly  inconvenient  and 
clumsy  when  reduced  to  practice,  whilst  the  English  practice 
is  simple,  convenient  and  less  expensive.  It  then  follows,  that 
all  creditors  of  the  Lamar  Insurance  Company  had  the  right 
to  present  their  claims  with  the  proof  before  the  master,  for 
allowance,  whether  or  not  named  as  parties  in  the  bill,  or 
whetMer  judgment,  specialty  or  simple  contract  creditors. 

It  only  remains  to  determine  whether  appellant's  was  such 
a  claim  as  to  entitle  him  to  prove  it  against  the  company,  and 
before  the  master  under  the  decree.  Although  appellant  did 
not  give  notice  of  his  loss  to  the  company  at  their  office  at 
Chicago,  he  did  give  notice  to  their  agents  at  the  place  of  the 
fire,  and  they  informed  him  that  the  company  was  worthless, 
had  lost  all  its  papers,  and  was  bankrupt.  And  he  made 
inquiry,  but  could  find  no  office  of  theirs  in  Chicago,  nor  did 
they  have  any  after  October  9,  1871.  We  are  at  a  loss  to  see 
why  appellant  should  do  more  than  make  a  detailed  statement 
of  his  loss  and  leave  it  with  the  agent  of  the  company  at  Nor- 
mal, as  done  in  other  cases,  under  the  circumstances  proved. 
This  was  notice  to  him,  as  agent  of  the  company.  Another 
agent  made  the  same  statement  to  him  in  reference  to  the  con- 
dition of  the  company,  that  the  other  had  previously  done. 
The  condition  in  the  policy  requiring  notice  of  loss,  is  this: 
"  Persons  sustaining  loss  or  damage  by  fire  shall,  forthwith, 
give  notice  thereof,  in  writing,  to  the  company  or  to  its  agents; 
.  and  as  soon  after  as  practicable  they  shall  deliver  as  particular 
account  of  their  loss  or  damage  as  the  nature  of  the  case  will 
admit,  signed  with  their  own  hands,  and  they  shall  accompany 
the  same  with  their  oath  or  affirmation,  declaring  the  said  ac- 
count to  be  true  and  just." 

It  appears  that  appellant  did  deliver  to  the  agent  of  the 
company,  on  the  24th  of  February,  1872,  ten  days  after  the 
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loss,  a  paper  containing  a  detailed  statement  of  the  loss.  The 
builder's  estimate  was  sworn  to,  as  appears  by  the  testimony 
of  appellant,  which,  we  understand,  was  the  paper  left  with 
the  agent  of  the  company  at  Normal.  When  he  applied  to 
the  agent  in  time  to  have  made  out  a  formal  statement,  and  to 
have  given  the  notice  required  by  the  policy,  he  was  informed 
that  it  was  useless  aud  would  be  but  a  loss  of  time,  as  the 
company  was  entirely  bankrupt.  This  information,  coming 
from  their  agent,  believed  by  him,  was  the  sole  reason  why  he 
did  not  make  formal  proofs.  They,  by  their  agent,  prevented 
him  from  doing  what  was  required  by  the  policy;  and  shall 
they  be  permitted  now  to  take  advantage  of  and  profit  b^  this 
wrong  ?  Shall  appellant  suffer  this  loss  by  reason  of  the  action 
of  their  agent  ?  Surely  not.  It  was  a  mistake  on  the  part  of 
the  agent,  no  doubt,  but  it  thereby  became  the  mistake  of  ap- 
pellant, which  he  was  induced  to  act  upon  by  the  agent  of  the 
company. 

In  equity  mistakes  of  fact  may,  in  some  cases,  be  corrected. 
It  is  one  of  the  heads  of  equitable  relief.  And  in  this  case, 
had  the  representations  been  fraudulently  made  and  induced 
such  action  by  appellant,  a  court  of  equity  would  have  afforded 
relief  without  any  hesitation.  It  would  have  been  such  injus- 
tice and  wrong  that  no  court  would  sanction.  And,  although 
the  intent  was  different  in  this  case,  the  consequences  are 
equally  grave  to  appellant,  and  we  think  that,  under  the  head 
of  mistake,  the  court  should  afford  the  relief  sought  in  this 
case;  that  it  would  be  highly  inequitable  to  permit  the  com- 
pany to  profit  by  the  mistake  induced  by  their  agent.  The 
proof  was  sufficient  to  establish  the  claim,  unless  the  fact  that 
it  was  not  sued  upon  within  a  year,  prevents  it. 

Was  appellant  precluded  from  proving  this  claim  as  a  debt 
against  the  company,  because  it  was  presented  more  than  one 
year  after  the  loss,  without  bringing  suit  within  the  year  ? 
One  of  the  conditions  of  the  policy  required  the  commence- 
ment of  the  suit  within  that  time,  or  such  delay  should  be 
taken  as  conclusive  evidence  that  the  claim  is  invalid.  Under 
ordinary  circumstances  such  a  delay  would  be  fatal  to  a  recov- 


1874.]  McConkey  v*  Smith.  313 

Syllabus. 

ery;  but  we  have  seen  that  appellant  was  acting  under  the  mis- 
take that  the  company  was  utterly  worthless,  for  a  portion  of 
the  time;  and  before  the  expiration  of  the  year,  on  application 
of  other  creditors,  the  court  had  taken  hold  of  all  the  fund  of 
this  company,  and  it  was  under  its  control,  as  a  trust  fund,  for 
the  use  of  all  creditors.  Then  what  the  use  of  bringing  a  sep- 
arate suit  in  equity  to  be  relieved  from  the  mistake,  and  to  be 
allowed  to  receive  his  debt  out  of  the  fund  in  court?  But  as 
we  have  seen  by  the  rules  of  practice,  he  was  a  party  to  the 
suit  then  pending,  as  it  was  brought  for  his  and  the  use  of 
other  creditors  of  the  company.  He  was  not  specifically 
named,  but  we  have  seen  that,  had  he  not  appeared  and  proved 
his  claim,  whether  he  had  or  not  reduced  his  claim  to  a  judg- 
ment, it  would  have  been  barred.  This,  we  think,  an- 
swered the  condition  in  the  policy  as  fully  as  though  he  had 
been  named  as  a  party  complainant  in  the  bill.  Equity  is  not 
controlled  by  mere  forms,  but  looks  to  the  substance  of  things. 
This  was,  in  substance  and  efTect,  a  suit  on  behalf  of  appellant, 
and  he  was  entitled  to  prove  his  claim  before  the  master,  and 
the  court  below  erred  in  sustaining  the  exceptions. 

The  decree  allowing  the  exceptions,  and  rejecting  the  claim 
from  a  participation  in  the  fund,  must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


William  J.  McConkey 

v. 

Lot  Smith. 

1.  Injunction — to  restrain  collection  of  tmes.  A  court  of  equity  will 
restrain  the  collection  of  taxes  in  cases  of  fraud,  or  when  the  assessment  or 
levy  is  made  without  the  authority  of  law,  or  when  they  are  levied  upon 
property  not  subject  to  taxation. 

2.  Taxes — power  of  assessor  to  change  assessment.  When  a  party  makes 
out  and  delivers  to  the  assessor  a  list  of  his  taxable  property,  which  is  ac- 
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cepted  by  the  assessor,  without  question,  the  assessor  has  no  power  after- 
wards, arbitrarily  and  of  his  own  motion,  to  alter  it,  without  first  giving  the 
party  assessed  notice. 

3.  Same — board  of  supervisors  have  no  power  to  make  or  raise  assessments. 
The  board  of  supervisors  can  equalize  assessments,  but  they  have  no  power 
to  raise  the  assessment  of  personal  property  beyond  the  amount  returned  by 
the  assessor ;  and  if  they  do  so,  the  collection  of  the  tax  upon  such  raised 
assessment  will  be  enjoined  by  a  court  of  chancery. 

Appeal  from  the  Circuit  Court  of  McITenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Slavin  &  Smith,  for  the  appellant. 

Messrs.  Coon  &  Curtis,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  Willi  am  J.  McConkey, 
in  the  McHenry  circuit  court,  against  Lot  Smith,  collector  of 
taxes  for  the  town  of  Chemung,  in  that  county,  to  restrain 
from  collecting  certain  taxes  assessed  against  the  complainant, 
on  the  allegation  such  taxes  were  unlawfully  assessed. 

There  was  a  demurrer  to  the  bill,  which  was  sustained,  the 
injunction  dissolved  and  the  bill  dismissed.  To  reverse  this 
judgment,  complainant  appeals. 

As  the  demurrer  admits  all  the  facts  which  are  properly 
pleaded,  the  question  is,  do  the  facts  as  pleaded  warrant  the 
interposition  of  a  court  of  equity  to  grant  the  relief  sought. 

This  court  has  decided  in  a  multitude  of  cases,  that  a  court 
of  equity  will  restrain  the  collection  of  taxes  in  cases  of  fraud, 
or  when  the  assessment  or  levy  is  made  without  the  authority 
of  law,  or  when  it  is  levied  upon  property  not  subject  to  taxa- 
tion. Drake  v.  Phillips,  40  111.  388;  Vieley  v.  Thompson, 
44  id.  9. 

The  allegation  in  the  bill  is,  that  complainant  gave  to  the 
assessor  a  true  list  of  his  taxable  personal  property,  which  the 
assessor  accepted  without  any  objection,  and  which  amounted 
in  the  total  to  eight  hundred  dollars,  and  no  more. 

This  the  assessor,  without  notice  to  the  owner,  altered,  and 
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entered  the  assessment  on  his  books,  from  eight  hundred  dollars 
to  four  thousand  one  hundred  dollars.  This  is  admitted,  and 
brings  the  case  within  the  ruling  of  this  court  in  Cleghom  v. 
Postlewaite,  43  111.  428,  where  it  was  held,  when  a  party  lia- 
ble to  taxes  makes  out  and  delivers  to  the  assessor  a  list  of  his 
taxable  property,  which  is  accepted  by  the  assessor,  without 
question,  the  assessor  has  no  power  afterward,  arbitrarily  and 
of  his  own  motion,  to  alter  it  without  first  giving  the  party  as- 
sessed notice. 

But  it  is  not  the  collection  of  the  taxes  on  this  assessment 
so  made  by  the  assessor  that  was  sought  to  be  collected,  and  to 
restrain  which  the  bill  was  filed.  It  appears  by  the  bill  that, 
at  the  July  term,  1873,  of  the  board  of  supervisors,  appel- 
lant was  notified  to  appear  before  the  board  in  regard  to  this 
assessment,  when  he  learned  for  the  first  time  of  its  in- 
crease, at  which  time  he  applied  to  the  board  and  requested 
them  to  reduce  the  assessment  to  the  original  amount — eight 
hundred  dollars,  which  they  refused  to  do,  but  raised  it  to  the 
greater  sum  of  nine  thousand  one  hundred  dollars,  and  this 
without  the  knowledge  or  consent  of  appellant.  It  is  the  col- 
lection of  the  tax  on  this  enlarged  assessment,  the  bill  was 
filed  to  enjoin,  and  of  which  it  is  alleged  appellant  had  no 
knowledge,  until  appellee,  as  collector,  called  upon  him  with 
his  book  and  warrant  to  collect.  These  facts  are  admitted. 
The  question  is,  do  these  facts  make  a  case  for  equitable  inter- 
position? 

On  the  authority  of  Darling  v.  Gunn,  50  111.  424,  we  are 
satisfied  the  board  of  supervisors  had  no  power  to  revise  and 
raise  the  assessment  of  personal  property.  We  do  not  find 
any  power  in  the  Revenue  Law  granted  to  the  board  of  super- 
visors so  to  do,  without  notice.  They  can  equalize  assess- 
ments, but  can  not  originate  an  assessment,  which  this  really 
is.  They  can  equalize  assessments  between  the  several  towns, 
but  can  not,  of  their  own  mere  motion,  raise  an  assessment  be- 
yond the  amount  returned  by  the  assessor,  nor  can  he  increase 
an  assessment  which  he  has  once  accepted,  without  first  noti- 
fying the  taxpayer.     Cleghom  v.  Postlewaite,  supra. 
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We  do  not  perceive  what  sufficient  or  adequate  remedy  a  party 
thus  imposed  upon  by  the  county  authorities  can  have,  except 
through  the  restraining  power  of  a  court  of  chancery,  which 
has  been  often  exercised  in  cases  of  this  nature,  as  shown  by 
the  cases  which  we  have  cited. 

This  being  the  principal  question  in  the  case,  it  is  not  neces- 
sary to  consider  the  others  made,  as  the  decree  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Decree  reversed. 


The  Chicago  and  Iowa  Railroad  Company 

v. 

William  Baker. 

1.  Default — what  it  admits,  in  trespass.  A  default  in  trespass  quare 
clausum  f regit  admits  a  trespass,  but  does  not  entitle  the  plaintiff  to  more 
than  nominal  damages.  It  admits  only  the  traversable  allegations  in  the 
declaration,  but  circumstances  of  aggravation  are  not  traversable. 

2.  Same — defendant's  right  to  cross-examine.  Where  the  plaintiff',  on 
the  assessment  of  damages  on  a  default  in  trespass,  gives  evidence  with  a 
view  of  aggravating  the  damages,  the  defendant  may  cross-examine  to  coun- 
teract the  effect  of  such  testimony. 

3.  Exemplary  damages — in  trespass.  If  a  plaintiff  claims  exemplary 
damages  in  trespass  quare  clausum  f regit  on  an  assessment  upon  a  default, 
he  should  give  in  evidence  the  circumstances  which  accompanied  and  gave 
character  to  the  trespass,  showing  the  acts  complained  of  to  have  been  mali- 
cious or  oppressive. 

4.  Measure  of  damages — taking  land  for  right  of  way.  Where  a  rail- 
way corporation  constructs  its  road  over  the  land  of  another  without  con- 
demnation or  right,  the  measure  of  damages  will  be  the  amount  of  the 
injury  directly  resulting  from  the  act  complained  of,  where  no  malice  or 
oppression  is  shown,  or,  in  other  words,  the  difference  between  the  value  of 
the  land  when  the  injury  began,  and  such  value  as  affected  by  it. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 
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Mr.  Charles  Kelltjm,  for  the  appellant. 

Mr.  R.  L.  Divine,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  quare  clausum  f regit ^ 
brought  in  the  DeKalb  circuit  court,  by  appellee  against  ap- 
pellant, and  judgment  nil  dicit  entered  against  the  latter  for 
want  of  plea.  On  the  assessment  of  damages  before  the  court 
and  a  jury,  the  plaintiff,  introducing  no  evidence  of  circum- 
stances of  aggravation,  which  would  lay  the  proper  foundation 
for  vindictive  damages,  but  assuming  that  all  such  were  admit- 
ted by  the  default,  asked,  and  the  court  instructed  the  jury, 
that  if  they  believed,  from  the  testimony,  the  trespasses  com- 
plained of  were  wilfully  committed  by  the  defendant,  then, 
as  to  such  trespasses  so  wilfully  committed,  the  jury  might 
give  exemplary  damages,  in  their  discretion,  beyond  the  actual 
damages  sustained  by  the  plaintiff. 

A  default  in  such  an  action  as  this  admits  a  trespass,  but 
does  not  entitle  the  plaintiff  to  any  thing  more  than  nominal 
damages.  It  admits  only  the  traversable  allegations  in  the 
declaration,  but  circumstances  of  aggravation  are  not  travers- 
able. They  are  not,  therefore,  admitted  by  the  default.  Bates 
v.  Zoomis,  5  Wend.  134. 

The  trespass  complained  of  was,  the  entry  upon  plaintiff's 
land  and  constructing  a  railroad  across  it.  He  was  at  liberty, 
and  it  was  necessary,  if  he  claimed  any  thing  beyond  the  actual 
damages,  to  give  in  evidence  the  circumstances  which  accom- 
panied and  gave  character  to  the  trespass.  Then,  if  it  appeared 
that  the  act  was  malicious  or  oppressive,  exemplary  damages 
might  be  recovered.  Sedg.  on  Dam.  (6th  Ed.)  150;  Harvey 
v.  Thomas,  10  Watts,  63. 

Plaintiff  gave  evidence  tending  to  show  actual  damage,  but 
laid  no  foundation,  by  evidence,  for  exemplary  damages,  and 
matters  of  aggravation  not  being  admitted  by  the  default,  it 
was  improper  to  instruct  the  jury  that  they  might  give  exem- 
plary damages. 
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When  plaintiff  comes  to  give  evidence  of  circumstances 
accompanying  the  entry  upon  his  land,  with  the  view  of  aggra- 
vating the  damages,  or  to  entitle  him  to  exemplary  damages, 
then  we  think  it  would  be  admissible  for  the  defendant,  by 
cross-examination  of  plaintiff  or  his  witnesses,  in  that  behalf, 
to  counteract  the  effect  of  such  circumstances,  by  showing  the 
actual  circumstances  under  which  the  entry  was  made. 

The  evidence  as  to  the  nature  and  extent  of  the  trespass, 
shows  an  injury  to  plaintiff's  freehold.  The  measure  of  dam- 
ages, therefore,  would  be  the  amount  of  injury  directly  result- 
ing from  the  act  complained  of,  or,  in  other  words,  the  differ- 
ence between  the  value  of  the  freehold  when  the  injury  began, 
and  such  value  as  affected  by  it.     Sedg.  on  Dam.  149. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Samuel  C.  Orb 

v. 

E.  M.  Ward. 

Contract — construction.  By  the  terms  of  a  contract  between  plaintiff 
and  defendant,  plaintiff,  in  consideration  of  a  certain  sum  for  the  year  1873, 
and  of  another  sum  for  the  year  1874,  to  be  paid  in  semi-monthly  or  monthly 
installments,  agreed  to  devote  his  whole  time  and  attention  solely  to  the 
business  of  the  defendant.  Under  the  contract,  plaintiff  entered  the  service  of 
defendant,  and  continued  in  it  up  to  June,  1873,  when  defendant  suspended 
business :  Held,  in  a  suit  by  plaintiff  for  damages,  on  account  of  being 
thrown  out  of  employment,  that  there  was  no  undertaking  on  the  part  of 
defendant  to  continue  plaintiff'  in  his  employment  for  any  definite  length 
of  time,  and  that  plaintiff  could  not  recover. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Mr.  H.  F.  White,  and  Mr.  Abner  Smith,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  decision  in  this  case  depends  mainly  upon  the  construc- 
tion that  shall  be  given  to  the  contract  declared  on.  It  is,  in 
substance,  as  follows:  In  consideration  of  the  sum  of  $2100 
for  the  year  1873,  and  $2400  for  the  year  1874,  to  be  paid  in 
semi-monthly  or  monthly  installments,  appellee  agreed  to  de- 
vote his  whole  time  and  attention  solely  to  the  interests  of  the 
firm  of  which  it  is  alleged  appellant  was  a  member.  Ity  the 
second  paragraph  it  is  provided,  appellee  shall  be  allowed  a 
commission  on  all  sales  in  excess  of  $35,000,  after  deducting, 
from  the  aggregate  sales  made  by  him  for  the  firm,  the  amount 
of  goods  returned,  claims  for  deductions  and  shortages. 

Under  this  agreement,  appellee  entered  into  the  service  of 
appellant's  firm  on  the  first  day  of  January,  1873,  as  a  travel- 
ing salesman,  and  continued  in  their  employment  up  to  the 
11th  day  of  June,  1873,  for  which  service  he  was  fully  paid, 
under  the  provisions  of  the  contract.  At  the  latter  date  the 
firm  became  bankrupt,  a  provisional  receiver  was  appointed  to 
take  charge  of  their  stock,  and  appellee  was  discharged  from 
further  service,  either  by  the  assignee  in  charge  or  by  the 
bankrupts  themselves. 

This  action  is  in  assumpsit,  and  is  to  recover  damages  for 
not  continuing  appellee  in  the  service  of  the  firm.  But  one 
breach  is  assigned  in  the  special  count  in  the  declaration,  and 
that  is  for  being  kept  out  of  employment  for  a  period  of  three 
months  next  following  the  date  of  appellee's  discharge. 

A  complete  answer  to  the  breach  assigned  is,  the  contract 
contains  no  undertaking  on  the  part  of  Cleveland,  Johnson  & 
Compan}^  to  retain  or  continue  appellee  in  the  service  of  the 
firm  for  any  definite  period.  We  are  to  judge  of  the  contract 
by  what  it  contains.  Having  reduced  it  to  writing,  we  must 
presume  the  parties  have  embodied  in  it  their  entire  agree- 
ment. It  contains  no  stipulation  the  firm  will  retain  appellee 
for  two  years,  or  any  other  fixed  period.  Their  undertaking- 
is  to  pay  him  at  a  certain  rate  of  compensation,  if  he  shall  dis- 
charge the  duties  assumed  by  him  to  be  performed.     No  doubt 
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it  is  true  each  party  contracted  on  the  supposition  the  business 
would  continue  through  the  space  of  two  years,  but  appellant's 
firm  did  not  obligate  themselves  to  continue  it  for  that  length 
of  time.  As  a  matter  of  fact,  it  terminated  much  sooner.  We 
have  no  authority  to  add  to  the  contract  as  the  parties  have 
made  it,  enlarging  the  liability  of  either  one  of  them,  and  have 
no  disposition  to  do  so.  The  following  cases  are  sufficiently 
analogous  in  their  facts  to  be  illustrative  of  this  view  of  the 
case :  Williamson  v.  Taylor,  5  A.  &  E.  175 ;  Asjpdin  v.  Aus- 
tin, ibid.  671. 

Before  appellee  could  recover,  in  any  event,  he  must  aver 
and  prove  he  kept  and  performed  his  part  of  the  agreement. 
This  he  has  not  done.  It  was  the  express  agreement  he  should 
devote  his  whole  time  and  attention  solely  to  the  interests  of 
his  employers.  The  proof  shows  he  was,  for  a  part  of  the  time, 
at  least,  covered  by  the  contract,  engaged  in  taking  orders  for 
the  Phila.  Collar  Co.,  for  the  sale  of  its  goods.  This  is  suffi- 
cient to  bar  a  recovery,  and  is  such  a  breach  of  the  contract  as 
would  justify  a  rescission,  although  appellee  may  not  have  been 
discharged  for  that  reason.  Bidgeway  v.  Henry  Market  Co. 
3  A.  &  E.  171;  Sjpotswood  v.  Barrow  et  at.  5  Wels.,  Hurls, 
and  Gor.  110. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  Bedee 

v. 
The  People  of  the  State  of  Illinois. 

1.  Bill  of  exceptions — when  necessary.  The  petition  for  a  change  of 
venue,  and  the  affidavits  in  support  thereof,  are  not  a  part  of  the  record,  and 
can  only  be  made  so  by  bill  of  exceptions,  and  unless  thus  preserved  they 
can  not  be  considered  by  this  court,  although  the  clerk  may  have  copied 
them  into  the  transcript. 
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2.  Same — what  it  should  contain.  Where  the  bill  of  exceptions  does  not 
purport  to  contain  the  evidence  offered  by  the  plaintiff,  but  only  contains 
certain  questions  asked  by  defendant's  counsel,  objections  thereto,  and  the 
ruling  of  the  court  sustaining  such  objections,  and  this  court  can  not  see, 
from  the  record,  that  the  excluded  evidence  was  competent  or  pertinent  to 
the  issue,  the  judgment  will  not  be  disturbed. 

3.  Criminal  law — when  former  conviction  can  not  be  pleaded.  Where  a 
defendant  has  been  indicted,  and  found  guilty  by  the  verdict  of  a  jury,  if  the 
judgment  is  arrested  on  his  motion  he  has  not  been  legally  in  jeopardy,  and 
can  not  plead  the  conviction  in  bar  to  a  subsequent  indictment. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Wakeman  &  Wakeman,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  J.  0. 
Garver,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  plaintiff  in  error,  for  the 
murder  of  John  Connor,  found  at  the  March  term,  1873,  of  the 
McHenry  county  circuit  court.  Upon  petition  of  plaintiff  in 
error,  the  venue  in  the  cause  was  changed  to  Winnebago  county, 
and  at  the  May  term,  1873,  of  the  circuit  court  of  that  county, 
a  trial  was  had,  a  verdict  of  guilty  of  murder  rendered,  and 
plaintiff  in  error  sentenced  to  nineteen  years'  imprisonment  in 
the  penitentiary.  This  writ  of  error  is  brought  to  reverse  the 
judgment. 

It  is  alleged  as  error  that  the  venue  was  changed  to  Winne- 
bago county,  which  was  not  the  next  nearest  county  to  McHenry 
county  where  the  cause  complained  of  for  the  change  of  venue 
did  not  exist.  It  is  sufficient  to  say,  that  neither  the  petition 
for  the  change  of  venue  nor  the  affidavit  in  support  thereof, 
which  is  required  by  the  statute,  were  preserved  of  record  in  a 
bill  of  exceptions.  Such  affidavits,  as  this  court  has  repeatedly 
held,  can  only  be  made  a  part  of  the  record  by  embodying  the 
same  in  a  bill  of  exceptions,  and  unless  thus  preserved  they 
can  not  be  considered  by  the  court,  although  the  clerk  may 
21-73D  III. 
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have  copied  the  same  into  the  transcript.  Schlum/p  v.  Heiders- 
dorf,  28  111.  68;  Hartford  F.  Ins.  Co.  v.  Vanduzor,  49  id. 
489;  Drew  v.  Beall,  62  id.  164.  The  affidavits,  could  we 
examine  the  same,  might  show  Winnebago  to  be  the  next 
nearest  county  where  the  causes  for  a  change  of  venue,  com- 
plained of,  did  not  exist. 

Every  presumption  is  to  be  in  favor  of  the  correctness  of  the 
action  of  the  circuit  court. 

The  same  answer  is  to  be  made  to  the  objections  taken  to 
the  withdrawing  and  amending  papers  after  having  been  filed 
in  the  clerk's  office  of  Winnebago  county,  and  the  denial  of  the 
motion  to  have  the  panel  of  jurors  filled  by  drawing  at  the 
office  of  the  county  clerk  before  entering  upon  the  trial.  Noth- 
ing of  this  appears  by  the  bill  of  exceptions.  It  contains  only 
a  portion  of  the  evidence  and  exceptions  thereon. 

It  is  alleged  as  error  that  the  court  overruled  the  demurrer 
to  the  replication  to  defendant's  plea  of  a  former  conviction. 

The  defendant  pleaded  a  former  conviction  at  a  former  trial 
upon  a  previous  indictment  against  him  for  the  same  alleged 
crime,  by  the  finding  of  a  verdict  of  guilty  of  murder  against 
him  by  the  jury. 

The  replication  to  the  plea  was,  that  on  the  motion  of  the 
defendant  the  judgment  on  the  verdict  was  arrested,  and  no 
j  udgment  was  ever  entered  thereon. 

It  was  held  at  an  early  day  by  this  court,  and  never  since 
departed  from,  that  where  a  prisoner  has  been  indicted,  and 
found  guilty  by  the  verdict  of  a  jury,  if  the  judgment  has  been 
arrested  on  his  motion  he  has  not  been  legally  in  jeopardy, 
and  can  not  plead  the  conviction  in  bar  to  a  subsequent  indict- 
ment.    Gerard  v.  The  People,  3  Scam.  362. 

The  demurrer  to  the  replication  was  properly  overruled. 

An  objection  is  taken  to  the  exclusion  of  certain  evidence 
offered  by  the  defendant.  The  bill  of  exceptions  does  not  pur- 
port to  contain  any  of  the  evidence  offered  on  the  j)art  of  the 
prosecution,  but  contains  certain  questions  propounded  to  wit- 
nesses by  prisoner's  counsel,  objections  thereto  on  the  part  of 
the  people,  the  ruling  of  the  court  sustaining  the  objections, 
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and  jhe  exceptions  thereto.  This  excluded  evidence  may  have 
had  no  tendency  to  rebut,  qualify,  or  explain  the  evidence 
offered  by  the  people.  We  can-  not  say  that  it  had,  as  the 
people's  evidence  is  not  preserved  in  the  record.  It  is  difficult 
fo  see  that  any  state  of  proof  on  the  part  of  the  prosecution 
could  have  made  this  excluded  evidence  competent  and  pertinent 
to  the  issue.  But,  at  least,  it  does  not  appear  upon  the  record 
as  it  is  here  presented,  that  the  plaintiff  in  error  sustained 
any  legal  injury  by  its  exclusion. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Ira  Heath 

v. 
Samuel  F.  Hurless. 

1.  Chancery — distinction  between  bill  of  interpleader  and  bill  in  nature 
of  interpleader.  In  a  bill,  in  the  nature  of  a  bill  of  interpleader,  the  com- 
plainant seeks,  not  only  to  have  the  conflicting  claims-  of  the  defendants 
against  himself,  which  he  desires  to  discharge  to  the  proper  parties,  adjudi- 
cated, but  also  some  affirmative  relief,  whilst  in  a  bill  of  interpleader 
strictly,  he  only  asks  that  he  may  be  at  liberty  to  pay  money  or  deliver 
property  to  the  party  to  whom  it  of  right  belongs,  and  that  he  may  there- 
after be  protected  against  the  claim  of  both. 

2.  Same — decree  should  not  go  beyond  the  allegations  and  prayer  of  the 
bill.  A  decree  which  is  entirely  outside  of  the  allegations  and  prayer  of 
the  bill  is  erroneous. 

3.  A  bill,  in  the  nature  of  a  bill  of  interpleader,  was  filed  by  one  who 
had  sold  land  with  covenants  of  warranty,  against  the  executor  of  his 
grantor,  to  reach  the  balance  of  the  purchase  money  paid  by  him  to  such 
executor,  on  the  ground  that  the  testator,  before  conveying  to  the  complain- 
ant, had  conveyed  a  portion  of  the  same  land  to  one  of  the  defendants  in 
the  bill,  who  was  threatening  to  bring  an  action  of  ejectment  against  the 
grantee  of  the  complainant,  who  was  also  made  a  defendant  to  the  bill. 
The  bill  only  prayed  to  have  the  money  in  the  hands  of  the  executor  held 
by  him  until  the  question  of  title  to  the  land,  as  between  the  complainant's 
grantee  and  the  other  claimant  of  the  land,  was  settled,  and  that  the  same 
be  applied,  if  necessarj^,  to  satisfy  the  covenants  of  warranty  in  the  deed  of 
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the  testator  to  the  complainant :  Held,  that,  on  such  a  bill,  it  was  error  to 
render  a  decree  that  the  party  threatening  the  ejectment  suit  should  convey 
the  land  claimed  by  him  to  the  grantee  of  the  complainant. 

4.  In  such  a  case,  the  only  inquiry  is,  was  the  title  of  the  party  threaten, 
ing  the  ejectment  suit  superior  to  that  of  the  complainant's  grantee,  and  if 
so,  shall  the  purchase  money  paid  for  the  land  to  the  executor  of  the  com- 
plainant's grantor  be  applied  to  make  good  the  testator's  covenants  of  war- 
ranty  to  the  complainant,  and  his  covenants  to  his  grantee. 

5.  If  the  grantee  of  complainant  claimed  that  he  was  entitled  to  a  decree 
for  the  conveyance  of  the  land  to  him,  he  should,  after  answering  the  bill, 
have  filed  a  cross-bill,  setting  up  his  claim,  and  prayed  for  such  a  decree. 

"Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  George  "W".  Pleasants,  Judge,  presiding. 

Samuel  F.  Hurless,  by  his  amended  bill  filed  in  the  court 
below  on  the  13th  of  April,  1868,  alleges  that,  on  the  31st  day 
of  January,  1865,  he  purchased  of  Walter  Harmon,  since  then 
deceased,  certain  lands,  described  in  an  exhibit  thereto  an- 
nexed, for  the  sum  of  $6115.50,  being  at  the  rate  of  $40  per 
acre;  that  Harmon  made  and  delivered  to  him  a  deed  for  the 
lands,  by  which  he  covenauted  that  he  was  well  seized  in  fee 
simple  of  a  good,  sure  and  perfect  title  thereto,  and  that  the 
same  were  free  from  all  former  bargains,  grants,  sales,  liens, 
taxes,  assessments  and  incumbrances;  that  complainant  paid 
all  the  purchase  money,  except  about  $5000,  which  he  secured 
to  be  paid,  by  his  note  and  a  mortgage  on  the  premises  pur- 
chased ;  that  complainant  relied  on  the  covenants  in  the  deed ; 
that  he  entered  into  possession  of  the  lands  under  the  deed, 
and  occupied  the  same  for  one  year,  when  he  sold  and  con- 
veyed them  to  Henry  Deihl,  by  deed,  with  like  covenants  as 
in  the  deed  from  Harmon  to  himself;  that,  at  the  time  he  con- 
veyed to  Deihl,  he  paid  to  Charles  D.  Sanford,  executor,  etc., 
of  Walter  Harmon,  deceased,  the  said  $5000,  balance  of  the 
purchase  money  due  from  him  for  the  lands,  which  sum  is  still 
in  the  hands  of  Sanford,  and  not  accounted  for  by  him  to  the 
county  court,  or  paid  out  to  any  creditors  of  Harmon's  estate; 
that  Deihl  is  threatened  by  Ira  Heath  with  an  action  in  eject- 
ment, based  on  a  claim  made  by  him  to  a  part  of  the  lands, 
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by  virtue  of  a  deed  from  Harmon  to  him,  made  long  prior  to 
the  deed  from  Harmon  to  complainant;  that  Deihl  has  noti- 
fied complainant  of  the  claim  of  Heath,  and  requested  him  to 
make  good  his  covenants;  that  he  is  advised  the  estate  of  Har- 
mon is  insolvent,  and  complainant  would  fail  to  realize  any- 
thing  from  the  assets  of  the  estate,  in  the  event  of  his  being 
obliged  to  pay  Deihl  any  sum  of  money  for  breach  of  his 
covenants  by  reason  of  the  claim  of  Heath;  that  complainant 
paid  to  San  ford  said  sum  of  $5000,  in  ignorance  of  the  claim 
of  Heath  to  any  part  of  the  land,  and  of  the  insolvency  of 
Harmon's  estate;  that  complainant,  had  he  not  so  paid,  would 
have  been  entitled  to  a  set-off  against  the  amount  due  from 
him  equal  to  the  value  of  the  land  which  Heath  might  recover, 
and  would  have  been  obliged,  only,  to  pay  Sanford  the  balance, 
if  any,  over  and  above  such  sum. 

The  prayer  of  the  bill  is,  that  Deihl  and  Heath  interplead; 
that  it  be  ascertained  by  the  court  whether  the  claim  of  Heath 
to  any  part  of  the  premises  is  good  and  valid  or  not;  that 
Heath  be  enjoined  from  bringing  any  suit  at  law  against 
Deihl;  that  Sanford  be  enjoined  from  mixing  said  $5000  with 
the  other  assets  of  the  estate,  and,  in  the  event  of  the  claim 
of  Heath  being  found  to  be  good  and  valid  against  any  por- 
tion of  the  premises,  that  Sanford  be  decreed  to  return  to 
complainant  such  portion  of  the  purchase  money  as  shall  be  a 
just  compensation  to  complainant,  etc. 

Separate  answers  were  filed  by  Sanford,  Heath  and  Deihl, 
who  are  all  made  defendants  to  the  bill. 

Sanford's  answer  denies  all  the  material  allegations  of  the 
bill,  except  that  of  the  insolvency  of  Harmon's  estate,  which 
is  admitted. 

Heath,  by  his  answer,  denies  knowledge  of  the  transaction 
between  complainant  and  Harmon,  but  admits  that  complain- 
ant was  in  possession  of  the  lands  conveyed  to  him  by  Har- 
mon for  about  one  year.  He  also  admits  that,  on  the  22d  day 
of  April,  1852,  and  in  the  lifetime  of  Harmon,  he  himself 
purchased  and  received  a  deed  for  a  part  of  the  land,  which  he 
describes,  which  Harmon  subsequently  conveyed  to  complain- 
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ant;  that  the  deed  was  properly  recorded,  and  he  still  claims 
to  be  the  owner  of  the  land  so  conveyed  to  him. 

Deihl,  by  his  answer,  admits  that  he  purchased,  and  received 
a  deed  from  complainant  for  the  lands  described  in  the  bill, 
as  therein  stated;  that  he  paid  for  the  same  $5670;  that  a 
large  portion  of  this  amount  was  paid  by  complainant  to  San- 
ford;  that,  at  the  time  he  purchased  these  lands,  complainant 
was  in  possession  of  the  same;  that  he  inquired  of  Heath  as 
to  said  lands,  who  pointed  out  the  same  as  the  land  purchased 
by  complainant  from  Harmon;  that,  relying  on  the  possession 
of  complainant  and  the  representations  of  Heath,  he  purchased 
the  lands,  took  possession  of  the  same,  and  has  ever  since  had 
possession  of  the  same;  that  Heath  was  informed  by  Sanford 
that  a  part  of  the  lands  were  described  in  a  deed  from  Har- 
mon to  Heath,  of  a  date  long  anterior  to  the  date  of  the  deed 
from  Harmon  to  complainant,  but  Heath  did  not  claim  it;  that, 
immediately  thereafter,  Heath  came  to  the  defendant  Deihl, 
and  claimed  possession  of  said  premises,  and  threatened  to 
bring  suit  in  ejectment  to  eject  him  from  the  same;  that  com- 
plainant had  departed  from  the  State  of  Illinois,  and  gone  to 
the  State  of  Iowa,  intending  to  remain  there;  that  the  money 
paid  by  the  complainant  to  Sanford  was  furnished  by  the  de- 
fendant; that  complainant  had  left  no  property  in  the  State  to 
levy  on  or  attach,  and  has  in  no  way  secured  or  indemnified 
the  defendant  against  any  loss  or  damage  incident  to  the 
defendant  being  ejected  from  said  premises.  The  defendant 
therefore  prays  that  he  may  be  subrogated  to  the  rights  and 
equities  of  the  complainant,  and  that  the  defendant  Sanford 
may  be  ordered  and  adjudged  to  pay  over  to  the  defendant  the 
purchase  money  so  paid  for  said  premises,  together  with  inter- 
est. 

Replications  were  filed  to  the  several  answers,  after  which 
evidence  was  heard,  and  the  court  decreed  that  Ira  Heath, 
within  twenty  days  from  the  filing  of  the  decree,  make,  exe- 
cute and  deliver  to  Henry  Deihl  a  good  and  sufficient  deed,  in 
due  form,  to  release  to  said  Deihl  all  right,  title  and  interest 
of  said  Heath  in  said  premises  (describing  them),  and,  in 
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default  of  said  Heath  or  his  legal  representatives,  that  John 
S.  Stager  make,  execute  and  deliver  to  said  Deihl  a  deed  for 
said  premises. 

The  other  facts  material  to  the  question  before  the  court 
appear  in  the  opinion. 

Mr.  C.  J.  Johnson,  and  Mr.  A.  C.  Johnson,  for  the  plaintiff 
in  error. 

Messrs.  Dinsmoor  &  Stager,  for  the  defendant  in  error. 
Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  bill  in  the  present  case  is  claimed  to  be  in  the  nature  of 
a  bill  of  interpleader.  Such  a  bill  is  said  to  differ  from  a  bill  of 
interpleader,  in  this:  the  complainant,  by  it.  seeks  not  only  to 
have  the  conflicting  claims  of  the  defendants  against  himself, 
which  he  desires  to  discharge  to  the  proper  parties,  adjudica- 
ted, but  also  some  affirmative  relief;  whereas  in  a  bill  of  inter- 
pleader, strictly,  he  only  asks  that  he  may  be  at  liberty  to  pay 
money  or  deliver  property  to  the  party  to  whom  it  of  right 
belongs,  and  that  he  may,  thereafter,  be  protected  against  the 
claims  of  both.  2  Daniell's  Chancery  Practice  (Perkins'  Ed.), 
1680. 

The  decree  in  favor  of  Deihl  against  Heath,  directing  the 
conveyance  of  the  land  therein  described,  is  entirely  outside 
of  any  allegation  or  prayer  in  the  bill.  The  bill  is  framed 
upon  the  theory  that  Heath's  title  may  be  superior  to  that  of 
Deihl,  and  prays  only,  in  the  event  such  shall  be  ascertained  to 
be  true,  that  so  much  of  the  purchase  money  in  the  hands  of 
Harmon's  executor  as  shall  have  been  paid  on  account  of  the 
land  conveyed  by  Harmon  to  Hurless,  which  he  had  previously 
conveyed  to  Heath,  shall  be  refunded  to  Hurless,  that  he  make 
good  his  covenants  to  Deihl  in  respect  to  this  land.  It  seeks 
to  perfect  no  title,  but  simply  to  ascertain  the  present  state  of 
title,  and  have  the  purchase  money  refunded  in  accordance 
with  the  equitable  rights  of  the  parties,  as  they  may  be  affected 
by  the  state  of  the  title.     It  is  obvious  that,  under  the  allega- 
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tions  of  the  bill,  the  only  pertinent  inquiry  was,  is  Heath's 
title  superior  to  that  of  Deihl,  and,  if  so,  shall  the  purchase 
money  paid  for  that  portion  of  the  property  be  refunded  to  the 
complainant? 

Conceding  it  to  be  true,  as  contended  by  the  counsel  for 
Deihl,  that  the  defendants  to  a  bill  of  interpleader  are  con- 
sidered as  plaintiffs,  each  answer  being  regarded  as  the  com- 
plaint of  the  party  making  it;  and,  hence,  when  it  is  deter- 
mined the  bill  is  properly  filed,  the  court  may  proceed  to  direct 
a  reference  to  a  master,  or  hear  evidence,  and  thereupon  decree 
as  to  the  rights  of  the  parties  without  further  pleadings;  yet, 
neither  the  authorities  cited  by  them,  nor  the  well  settled  rules 
of  equity  pleadings,  sanction  such  practice  in  any  other  case 
than  where  the  bill  is  strictly  a  bill  of  interpleader,  and  the 
relief  decreed  is  consistent  with  the  allegations  and  prayer  of 
the  bill  and  the  issues  submitted  by  the  answers. 

Deihi's  answer  does  not  even  pray  for  a  decree  in  his  favor 
against  Heath.  It  sets  up  a  claim  of  title  to  the  property  in 
himself  upon  the  ground  of  estoppel,  alleging  that  before  he 
purchased  from  Hurless,  Heath  showed  him  the  boundaries 
of  the  land  Hurless  was  intending  to  sell,  and  that  the  boun- 
daries thus  shown  him  included  the  land  now  claimed  by  Heath. 
It  may  be  recognized  as  the  law,  in  general  terms,  if  Heath 
pointed  out  the  boundaries  of  the  land  to  Deihl,  intending 
that  Deihl  should  rely  upon  him  in  that  regard,  and  Deihl,  in 
purchasing,  did,  in  good  faith,  rely  upon  the  correctness  of  the 
boundaries  as  pointed  out  to  him  by  Heath,  it  would  be  such  a 
fraud  as  a  court  of  equity  will  not  tolerate,  to  allow  Heath  to 
subsequently  claim  title  to  lands  in  himself,  inconsistent  with 
the  boundaries  which  he  thus  pointed  out.  See  1  Story's 
Equity  Jurisprudence,  §§  384,  385,  et  seq./  Bigelow  on  Estop- 
pel, 473;  Jordan  v.  Beaton,  23  Ark,  704. 

But,  unfortunately  for  Deihl,  the  evidence  in  the  record 
utterly  fails  to  show  that  Heath  did  point  out  to  him  the  boun- 
daries of  the  land  before  he  purchased,  or  that  he,  in  purchas- 
ing, relied  upon  or  was  misled  by  Heath's  representations  as 
to  the  location  of  the  boundaries.     Deihl  swears,  indeed,  that 
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Heath,  at  one  time,  showed  him  the  boundaries  of  the  land 
conveyed  by  Hurless  to  him,  as  containing  what  Heath  now 
claims  to  belong  to  himself;  but  he  does  not  say  that  this  was 
before  his  purchase,  or  that  it  in  any  degree  affected  his  con- 
duct in  respect  to  the  land.  The  necessary  inference  from  the 
dates  given  by  him,  when  compared  with  the  date  of  his  deed 
from  Hurless,  is  that  this  was  not  until  about  one  year  after  his 
purchase;  and  so  the  act  lacked  the  most  essential  elements  to 
constitute  an  estoppel.  Bigelow  on  Estoppel,  560;  1  Story's 
Equity  Jurisprudence,  §  386. 

There  is  evidence  strongly  tending  to  show  that  the  deed 
from  Harmon  to  Heath  was  not  intended  to  include  the  land 
now  claimed  by  Heath  from  Deihl,  and  that  the  description 
embracing  it  was  inserted  therein  by  mistake;  but  Deihl's  an- 
swer sets  up  no  superior  equity  in  himself  on  that  ground, 
and,  as  before  observed,  the  bill  is  not  framed  upon  the  hypoth- 
esis that  a  decree  should  pass  directing  a  conveyance  from 
Heath  to  Deihl.  Upon  the  only  ground,  therefore,  which  to 
us  it  appears  the  claim  of  Deihl  to  the  land,  as  against  Heath, 
is,  under  the  evidence  preserved,  tenable  at  all,  there  is  not  a 
single  allegation  in  the  pleadings  to  predicate  a  decree. 

We  are  of  opinion  that  Deihl,  after  answering,  should  have 
filed  a.  cross-bill  against  Heath  setting  up  his  claim  to  the 
land  according  to  his  proofs,  and  specifically  praying  for  the 
relief  to  which  he  deemed  himself  entitled. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 


Charles  Earll 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — conviction  may  be  for  lesser  offense  than  named  in 
indictment.  Where  a  higher  and  more  atrocious  crime  embraces  all  the 
ingredients  of  a  lesser  offense,  and  where  the  evidence  requires,  the  jury 
may  convict  of  the  latter  upon  an  indictment  for  the  former. 
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2.  A  defendant,  indicted  for  murder  under  the  statute  declaring  the  caus- 
ing of  the  death  of  a  pregnant  woman  by  an  attempt  to  produce  her  miscar- 
riage to  be  murder,  may  be  convicted  of  manslaughter. 

3.  Same — reasonable  doubt — what  constitutes.  An  instruction  in  a  crim- 
inal case  "  that  a  reasonable  doubt  means,  in  law,  a  serious,  substantial  and 
well  founded  doubt,  and  not  the  mere  possibility  of  a  doubt,  and  the  jury 
have  no  right  to  go  outside  of  the  evidence  to  search  for  or  hunt  up  doubts 
(in  order  to  acquit  the  defendant)  not  arising  from  the  evidence  or  want  of 
evidence,"  was  held  to  announce  the  correct  rule. 

4.  Evidence — an  accomplice  a  competent  witness.  An  accomplice  in  a 
crime  is  a  competent  witness,  and  if  the  jury  weighing  the  probability  of 
his  evidence  think  him  worthy  of  belief,  it  is  competent  for  them  to  convict 
upon  his  uncorroborated  testimony,  but  the  jury  should  receive  such  evidence 
with  great  caution. 

5.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an  in- 
struction, the  substance  of  which  is  contained  in  one  given,  although  the 
phraseology  of  the  two  instructions  may  be  different. 

6.  Bill  of  exceptions — when  necessary.  Motions  entered  in  a  cause, 
and  affidavits  and  other  papers  filed  in  support  of  the  motion,  and  the 
decisions  of  the  court  thereon,  and  exceptions  taken  to  decisions,  in  order  to 
become  a  part  of  the  record  should  be  incorporated  in  a  bill  of  exceptions, 
and  thus  preserved,  otherwise  the  decision  of  the  court  will  not  be  consid 
ered  in  the  Supreme  Court. 

7.  Law  and  fact.  The  court  should  not,  in  an  instruction,  usurp  tht 
province  of  the  jury,  in  determining  the  weight  to  be  given  to  the  evidence. 

Welt  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  ¥m.  W.  Farwell,  Judge,  presiding. 

Mr.  John  Lyle  King,  and  Mr.  John  L.  Doran,  for  the 
plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  Charles  Earll,  the  plaintiff 
in  error,  for  the  murder  of  Rosetta  Jackson,  death  having  been 
caused  by  means  of  a  criminal  abortion  produced  upon  her. 
A  trial  was  had  in  the  Criminal  Court  of  Cook  county,  before 
a  jury,  resulting  in  a  verdict  of  guilty  of  manslaughter,  and 
the  term  of  defendant's  imprisonment  was  fixed  at  one  year  in 
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the  penitentiary.  The  court  overruled  a  motion  for  'a  new 
trial,  and  rendered  judgment  upon  the  verdict.  The  defendant 
brought  the  record  here  by  writ  of  error,  and  has  assigned 
various  errors  to  obtain  a  reversal  of  the  judgment. 

The  first  point  relied  upon  by  the  plaintiff  in  error  is,  that 
the  court  erred  in  overruling  a  challenge  to  the  array  of  jurors, 
for  the  reason  the  jury  were  not  drawn  or  summoned  in  the 
manner  provided  by  law. 

The  bill  of  exceptions  contained  in  the  record  does  not  show 
that  a  challenge  was  interposed  to  the  array,  or  any  order  or 
judgment  of  the  court  in  regard  thereto.  It  is  true,  the  clerk 
of  the  criminal  court  has  attached  to  the  record  a  copy  of  a 
paper  filed,  which  purports  to  be  a  written  challenge  to  the 
array  of  jurors,  signed  by  the  attorneys  of  the  defendant,  and 
also  a  copy  of  an  affidavit  of  the  defendant,  containing  a  state- 
ment of  facts  upon  which  the  challenge  was  based;  but  these 
papers  do  not  become  a  part  of  the  record  by  the  mere  act  of 
the  clerk.     Saunders  v.  McCollins,  4  Scam.  419. 

Motions  entered  in  a  cause,  and  affidavits  and  other  papers 
filed  in  support  of  the  motion,  and  the  decision  of  the  court 
thereon,  and  exceptions  taken,  in  order  to  become  a  part  of  the 
record  should  be  incorporated  in  a  bill  of  exceptions,  and  thus 
preserved  in  the  record,  otherwise  the  decision  of  the  court 
will  not  be  considered  in  the  appellate  court. 

A  challenge  to  the  array  of  jurors  necessarily  involves  the 
hearing  of  proof  by  the  court,  to  determine  whether  it  is  well 
taken  or  not,  and  we  are  aware  of  no  manner  in  which  the 
evidence  heard  on  the  question  or  the  action  of  the  court  can 
become  a  part  of  the  record,  unless  made  so  by  bill  of  ex- 
ceptions. 

A  question,  not  unlike  the  one  here,  arose  in  the  case  of 
Holmes  v.  The  People,  5  Gilm.  478,  in  which  the  court  said, 
there  is  nothing  in  the  record  on  which  to  base  the  assignment 
of  error  that  the  court  erred  in  ordering  a  special  jury  to  be 
summoned.  For  aught  appearing  to  the  contrary,  the  jurors 
who  tried  the  prisoners  were  taken  from  the  regular  panel. 
The  affidavit  of  the  deputy  sheriff  is  not  properly  a  part  of  the 
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record.  .  It  should  have  been  introduced  into  the  record  by  a 
bill  of  exceptions. 

It  is  insisted  that  the  plaintiff  in  error,  having  been  indicted 
for  murder,  if  not  found  guilty  of  that  crime  by  the  jury  should 
have  been  acquitted — that  as  he  was  indicted  for  murder,  the 
jury  could  not  convict  of  manslaughter. 

The  statute  under  which  this  indictment  was  found,  declares: 
"  If  any  person  shall,  in  the  attempt  to  produce  the  miscarriage 
of  a  pregnant  woman,  thereby  cause  and  produce  the  death  of 
such  woman,  the  person  so  offending  shall  be  deemed  guilty 
of  murder,  and  shall  be  punished  as  the  law  requires  for  such 
offenses." 

By  the  express  provision  of  the  statute,  the  crime  for  which 
the  plaintiff  in  error  was  indicted  is  declared  to  be  murder, 
and  unless  there  is  some  provision  in  the  law  which  will  take 
the  crime  of  murder,  caused  by  an  abortion,  out  of  the  appli- 
cation of  the  general  rule  which  governs  and  controls  the  same 
crime  produced  in  another  manner,  then  the  rules  of  law 
which  apply  to  and  govern  ordinary  cases  of  murder  must  be 
held  to  control  the  case  at  bar.  .  The  act  declares,  the  attempt 
to  produce  the  miscarriage  of  a  pregnant  woman,  which  causes 
the  death  of  such  woman,  shall  be  murder,  and  the  penalty  for 
the  crime  is  the  same  as  if  murder  had  been  committed  in  a 
different  manner.  An  indictment  is  required  as  in  other  cases. 
The  trial  is  conducted,  in  all  respects,  as  is  required  where  a 
criminal  is  on  trial  for  murder  caused  by  killing  in  some  other 
manner;  and  in  the  absence  of  a  law  prohibiting  a  verdict  of 
manslaughter,  we  are  aware  of  no  reason  why  a  verdict  of  that 
character  may  not  be  found  by  the  jury  as  well  in  a  case  of 
this  character  as  under  an}'  other  indictment  for  murder. 

The  indictment  upon  which  the  plaintiff  in  error  was  tried 
being  for  murder,  and  the  jury  having  returned  a  verdict  of 
guilty  of  manslaughter,  a  brief  reference  to  the  authorities  will 
fully  sustain  the  finding  of  the  jury. 

In  Chitty's  Criminal  Law,  vol.  1,  page  638,  the  rule  is  stated 
as  follows:  "And  where  the  accusation  includes  an  offense  of 
inferior  degree,  the  jury  may  discharge  the  defendant  of  the 
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higher  crime  and  convict  him  of  the  less  atrocious.  Thus, 
upon  an  indictment  for  burglariously  stealing,  the  prisoner 
may  be  convicted  of  the  theft  and  acquitted  of  the  nocturnal 
entry.  Upon  an  indictment  for  murder  he  may  be  convicted 
of  manslaughter." 

In  Beckwith  v.  The  People,  26  111.  500,  it  was  held,  that  on 
an  indictment  for  an  assault  with  an  intent  to  commit  murder, 
the  jury  could  convict  for  an  assault  with  a  deadly  weapon, 
with  intent  to  inflict  a  bodily  injury,  as  on  the  ground  that 
where  an  indictment  charges  wrong  acts,  with  certain  aggra- 
vations constituting  a  high  crime,  the  jury  may  convict  the 
prisoner  of  a  lesser  crime,  consisting  of  only  a  portion  of  those 
acts  or  with  less  aggravation.  , 

In  the  case  of  Prindeville  v.  The  People,  42  111.  220,  the 
same  question  arose,  and  it  was  fully  considered  and  the  au- 
thorities reviewed.  In  deciding  the  point  the  court  said: 
"  From  all  the  authorities,  we  are  satisfied  that  the  general 
rule  is,  that  where  a  higher  and  more  atrocious  crime  fully 
embraces  all  of  the  ingredients  of  a  lesser  oifense,  and  where 
the  evidence  requires  it,  the  jury  may  convict  of  the  latter." 

In  the  case  of  Yoe  v.  The  People,  49  111.  410,  this  court 
said :  "  It  has  been  often  decided  by  this  court,  that  a  party 
indicted  for  murder  may  be  found  guilty  of  manslaughter,  and 
one  indicted  for  burglary  may  be  convicted  and  punished  for 
larceny." 

In  view  of  the  authorities,  we  are  fully  satisfied  the  law  is 
well  settled,  at  least  in  this  State,  that  the  jury  were  author- 
ized to  find  the  plaintiff  in  error  guilty  of  manslaughter. 

The  next  point  relied  upon  by  the  plaintiff  in  error  is,  the 
first  and  second  instructions  given  for  the  people  do  not  cor- 
rectly state  the  law.     They  are  as  follows: 

"1.  The  court  instructs  the  jury  that  it  is  competent  to 
convict  upon  the  uncorroborated  evidence  of  an  accomplice,  if 
the  jury,  weighing  the  probability  of  his  testimony,  think  him 
worthy  of  belief. 

"  2.     The  court  instructs  the  jury  that  a  reasonable  doubt 
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means,  in  law,  a  serious,  substantial  and  well  founded  doubt, 
and  not  the  mere  possibility  of  a  doubt,  and  the  jury  have  no 
right  to  go  outside  of  the  evidence  to  search  for  or  hunt  up 
doubts  (in  order  to  acquit  the  defendant,)  not  arising  from  the 
evidence  or  want  of  evidence." 

The  first  instruction  was  predicated  upon  the  doctrine  an- 
nounced by  this  court  in  the  case  of  Gray  v.  The  People,  26 
111.  344,  where  it  was  held  that  an  accomplice  is  a  competent 
witness,  and  that  if  the  jury,  weighing  the  probability  of  his 
evidence,  think  him  worthy  of  belief,  a  conviction  supported 
by  such  testimony  alone  is  legal. 

The  instruction  was  in  harmony  with  the  law  as  declared  in 
that  case,  and  we  see  no  reason  for  departing  from  the  prin- 
ciple there  announced. 

We  perceive  no  objection  to  the  second  instruction.  It  is 
fully  sustained  by  a  former  decision  of  this  court,  the  case  of 
Kennedy  v.  The  People,  40  111.  488. 

It  is  insisted  that  the  court  erred  in  refusing  the  first  and 
second  instructions  of  the  defendant.     The  first  is  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  and  beyond  all  rea- 
sonable doubt,  that  Rosetta  Jackson  went  to  Dr.  Earll's  office 
in  company  with  Miss  Bullard,  and  retired  to  a  private  room 
for  a  few  moments,  and  there  was  an  opportunity  to  have  had 
an  operation  performed  to  cause  a  miscarriage,  yet,  that  fact  is 
not,  of  itself,  evidence  to  warrant  the  jury  in  finding  that  an 
abortion  was  then  and  there  performed,  because  such  fact  of 
going  there  is  consistent  with  innocence." 

If  the  jury  found  the  facts  stated  in  the  instruction  to  be 
true,  then  it  was  a  question  of  fact  for  them  to  determine 
whether  these  facts  were  consistent  with  the  innocence  of  the 
defendant,  or  whether  they  tended  to  establish  his  guilt. 

The  instruction  was  erroneous,  for  the  reason  that  it  usurped 
the  province  of  the  jury,  and  did  not  permit  them  to  weigh 
the  facts,  and  give  them  such  consideration  as  they  might  be 
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entitled  to  on  the  question  of  the  guilt  or  innocence  of  the  de- 
fendant— for  this  reason  the  instruction  was  properly  refused. 

The  second  instruction  was  refused  by  the  court  for  the  rea- 
son that  its  substance  was  embraced  in  defendant's  third  in- 
struction, which  was  given. 

Upon  a  careful  examination  of  the  refused  instruction,  we 
are  satisfied  the  court  was  right.  While  the  phraseology  of 
the  two  is  different,  the  substance  is  the  same,  and  the  court 
was  not  required  to  repeat  instructions. 

Another  point  relied  upon  by  the  defendant  is,  it  is  charged 
that  one  of  the  jurors,  during  the  progress  of  the  trial,  and 
while  evidence  was  being  introduced,  had  in  his  possession,  and 
for  a  short  time  read,  a  copy  of  the  "  Chicago  Times,"  which 
contained  an  account  of  the  trial  on  the  day  previous. 

A  conclusive  answer  to  the  position  taken  is,  the  reading  of 
the  paper  was  done  in  the  presence  of  the  defendant  and  his 
counsel,  and  no  objection  was  interposed.  The  defendant,  by 
his  silence,  when  it  was  his  duty  to  object,  has  waived  the 
irregularity. 

The  only  remaining  question  to  be  considered  is,  whether 
the  verdict  is  sustained  by  the  evidence. 

There  can  be  no  doubt  in  regard  to  the  fact  that  the  death 
of  the  deceased  was  caused  by  an  abortion.  If,  then,  the  evi- 
dence was  sufficient  to  justify  the  jury  in  the  belief  that  the 
miscarriage  of  the  deceased  was  produced  by  the  plaintiff  in 
error,  then  we  can  not  disturb  the  verdict. 

One  witness  testified  that,  two  days  before  the  deceased  was 
taken  sick,  she  visited  the  office  of  the  defendant,  and  was  in 
a  private  room  with  him  for  five  minutes. 

Wm.  H.  Flagg  testified  that  the  defendant  told  him  he  was 
treating  the  deceased;  that  he  had  attempted  to  produce  an 
abortion;  that  the  deceased  was  very  healthy,  and  he  had  to 
operate  on  her  twice;  that  the  operations  were  performed  in 
his  office,  in  Chicago. 

The  record  discloses  evidence  tending  to  implicate  the  wit- 
ness, Flagg,  in  the  crime,  and  to  impeach  his  testimony. 
Under  such  circumstances,  the  jury  ought  to  have  received  his 
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evidence  with  great  caution,  but,  in  law,  he  was  a  competent 
witness,  and  the  jury  were  the  judges  of  the  credibility  to  be 
attached  to  his  evidence.  If  the  evidence  of  the  witness  was 
worthy  of  belief,  and  the  jury  gave  credit  to  his  statements, 
then  there  can  be  no  doubt  in  regard  to  the  guilt  of  the  de- 
fendant. 

The  record,  however,  discloses  other  evidence  which  tends  to 
establish  the  guilt  of  the  defendant.  Mrs.  Heiland  testified 
that  the  deceased  died  at  her  house;  that  the  defendant  was 
the  physician  who  attended  her  during  her  illness;  on  one 
occasion  the  witness  asked  the  defendant  if  he  could  do  any- 
thing to  relieve  the  deceased;  he  replied,  "  let  nature  take  its 
course;  if  the  girl  did  anything,  let  her  get  hold  of  a  stove 
and  lift  it;"  about  two  hours  after  this  the  deceased  was  con- 
fined. 

In  addition  to  this,  upon  the  death  of  the  deceased,  the  de- 
fendant gave  a  false  certificate  as  to  the  cause  of  death. 

The  record  contains  other  evidence,  which  it  is  not  necessary 
to  refer  to.  We  are  satisfied,  from  a  careful  examination  of 
the  whole  evidence,  that  it  was  sufficient  to  justify  the  jury  in 
returning  a  verdict  that  the  defendant  was  guilty  of  the  crime 
charged  in  the  indictment. 

The  crime  with  which  the  defendant  was  charged,  in  magni- 
tude, can  not  be  regarded  inferior  to  any  known  to  our  crimi- 
nal code,  and  the  jury,  under  the  facts  disclosed  by  the  record 
before  us,  could  not  have  acquitted  without  a  total  disregard 
of  their  oaths  and  the  duty  they  owed  to  the  people. 

The  judgment  of  the  Criminal  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  dissents. 

Mr.  Justice  McAllister:  I  do  not  concur  in  the  reason- 
ing of  the  opinion  of  the  majority  of  the  court  as  to  the  ground 
of  plaintiff  in  error,  that  there  could  be  no  conviction  for  man- 
slaughter under  this  indictment.  The  conviction,  if  sustain- 
able at  all,  can  only  be  upon  the  145th  section  of  the  Criminal 
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Code  of  1874,  denning  involuntary  manslaughter.  Under  that 
section,  I  think  it  may  be  sustained,  but,  in  my  judgment,  the 
general  doctrine  of  the  common  law  stated  in  the  opinion  of 
the  majority  of  the  court  is  inapplicable  to  the  circumstances 
of  the  case.     In  the  decision  of  the  case  I  concur. 


Cornelia  Russell 


The  Baptist  Theological  Union. 

1.  Acknowledgment — officer's  certificate  of  can  not  be  impeached  by  tes- 
timony of  party.  It  is  a  rule  that  the  acknowledgment  of  a  deed  can  not 
be  impeached  for  anything  but  fraud,  and  in  such  case  the  evidence  must 
be  clear  and  convincing  beyond  a  reasonable  doubt;  and  whilst  the  making 
of  a  false  certificate  is  a  fraud  upon  the  party  against  whom  it  is  perpe- 
trated, yet  the  mere  evidence  of  the  party  purporting  to  have  made  the 
acknowledgment  can  not  overcome  the  officer's  certificate,  nor  will  such 
evidence,  slightly  corroborated,  overcome  it. 

2.  Seevice  of  process— -finding  by  court  can  not  be  impeached  by  evi- 
dence of  party  served.  Where  there  is  a  finding  by  the  court  that  a  defend- 
ant  had  been  duly  served  with  process,  such  finding  can  not  be  impeached 
by  the  evidence  of  such  defendant. 

3.  Where  an  indorsement  of  acknowledgment  of  service  on  a  writ  has 
the  names  of  a  husband  and  wife  signed  thereto,  in  the  husband's  hand- 
writing, the  testimony  of  the  wife  that  she  did  not  sign  it  will  not  be  suffi- 
cient to  overcome  a  judgment  rendered  upon  it,  as  the  court  will  presume 
that  the  husband  was  authorized  to  sign  the  wife's  name,  rather  than  that 
he  committed  forgery. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Isham  &  Lincoln,  for  the  appellant. 

Messrs.  Holden  &  Mooke,  and  Messrs.  McCago.  Culveb 
&  Butler,  for  the  appellees. 
22— 73d  III. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellant  filed  her  petition  for  the  allotment  of  dower  in 
the  premises  in  controversy  about  the  9th  day  of  June,  1871. 
It  appears  that,  in  June,  1837,  J.  B.  F.  Russell,  then  the  hus- 
band of  appellant,  owned  the  premises,  and  executed  a  mort- 
gage on  these  and  other  premises  to  one  Elijah  K.  Hubbard, 
to  secure  a  number  of  acceptances  given  by  him ;  and  appel- 
lant's name  was  signed  to  the  mortgage,  which  is  certified  by 
a  justice  of  the  peace  of  Cook  county  to  have  been  duly  ac- 
knowledged by  both  Russell  and  wife.  This  mortgage  was 
subsequently  foreclosed  by  a  writ  of  scire  facias,  in  the  Cook 
county  court,  by  a  judgment  rendered  on  the  29th  day  of 
November,  1845.  The  facts  in  reference  to  that  foreclosure 
appear  in  41  111.  183.  By  mesne  conveyances,  appellees  con- 
nect themselves  with  the  sale  of  the  premises  under  that  fore- 
closure. One  of  the  objections  then  taken  to  the  judgment 
was,  the  want  of  service  to  sustain  the  judgment  of  foreclosure 
rendered  against  this  appellant. 

There  was  an  indorsement  on  the  writ  of  scire  facias,  "We 
hereby  acknowledge  service  of  this  writ,  and  pray  the  court  to 
enter  our  appearance  accordingly."  This  indorsement  had  the 
names  of  Russell  and  wife  signed  to  it.  The  judgment  in 
the  case  finds  that  both  of  the  makers  of  the  mortgage  had 
been  duly  served  with  process,  and,  being  defaulted,  a  judg- 
ment was  rendered  and  the  premises  sold,  and,  not  having 
been  redeemed,  a  deed  was  made  to  the  purchaser.  Russell 
having  died  in  1861,  appellant  sued  out  a  writ  of  error  from 
this  court  to  the  April  term,  1866,  when,  on  a  hearing,  the 
judgment  was  affirmed,  and  those  proceedings  are  set  up  and 
relied  on  as  a  defense  in  this  case. 

Appellant,  afterwards,  in  June,  1871,  instituted  this  pro- 
ceeding, and  appellees,  as  grounds  of  defense,  insist  the  claim 
is  stale;  that  appellant  is  equitably  estopped  as  well  as  by  the 
judgment  of  foreclosure  rendered  in  1845,  and  that  they  have 
a  bar  under  the  statute  of  1839,  by  claim  and  color  of  title 
and  seven  years'  payment  of  taxes.  .  * 
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The  grounds  of  recovery  now  assumed  by  appellant  are,  that 
she  never  signed  or  acknowledged  the  mortgage  or  the  ac- 
knowledgment of  service  of  the  writ,  or  authorized  it  to  be 
done  by  any  person  for  her.  She  testifies  that  she  was  absent 
from  the  State  from  some  time  in  the  latter  part  of  the  year 
1836  until  early  in  1838,  and  hence  could  not  have  signed  or 
acknowledged  the  mortgage  at  or  near  its  date.  Several  wit- 
nesses testify  that  they  remember  her  absence  about  that  time, 
and  say  they  do  not  remember  having  seen  her  in  Chicago  in 
June,  1837;  and  witnesses  acquainted  with  the  handwritings 
of  Capt.  Russell  give  it  as  their  opinion  that  both  signatures 
to  the  mortgage  were  written  by  him.  Mrs.  Campbell  says 
she  remembers  meeting  appellant  in  Philadelphia  in  the  early 
part  of  June  of  that  year,  and  appellant  left  there,  saying  she 
was  going  to  Alexandria,  Virginia,  but  did  not  see  her  after- 
wards. 

This  is  the  evidence  upon  which  it  is  sought  to  impeach  the 
execution  of  the  mortgage,  and  the  certificate  of  acknowledg- 
ment made  by  a  justice  of  the  peace,  apparently  regularly  and 
in  the  due  course  of  business.  When  carefully  examined,  this 
evidence,  aside  from  that  of  appellant,  is  loose,  indefinite  and 
unsatisfactory.  The  witnesses,  exclusive  of  appellant,  do  not 
swear  positively  that  appellant  was  absent  at  the  date  of  the 
deed,  but  say  she  was  East  on  a  visit  that  summer,  and  they 
do  not  remember  having  seen  her  in  June  of  that  year.  This 
may  all  be  true,  and  appellant  have  been  there  and  directed 
her  husband  to  sign  her  name  to  the  mortgage,  and  have 
acknowledged  it  before  the  justice  of  the  peace;  and  she  may 
have  been  in  Philadelphia  in  the  early  part  of  June,  and  yet 
returned  to  Chicago  by  the  20th  of  that  month. 

Again,  a  married  woman  may,  as  well  as  others,  execute  any 
instrument  by  having  another  sign  her  name  to  it,  if  she 
adopts  it  and  acknowledges  it  as  her  own ;  hence,  if  it  were 
conceded  that  her  name  was  written  by  her  husband,  we  would 
presume  it  done  by  authority,  rather  than  impute  what  would 
be  a  forgery.     A  man  has  no  more  right  to  sign  his  wife's 
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name  to  a  paper,  by  which  she  can  be  bound  and  her  rights 
affected,  than  he  has  that  of  any  other  person. 

Then,  to  decree  appellant  dower  in  these  premises,  we  must 
hold  that  Capt.  Russell  and  the  justice  of  the  peace  commit- 
ted forgery.  To  so  hold  we  must  believe  he  wrongfully,  and 
to  defraud  Hubbard,  signed  his  wife's  name  to  the  mortgage, 
and  the  justice  of  the  peace  made  a  false  certificate  of  her  ac- 
knowledgment. Before  we  can  find  such  facts  we  must 
have  the  most  clear  and  satisfactory  evidence,  whilst  here 
we  must  hold  that  the  evidence  is  not  of  that  character.  The 
whole  question,  as  we  have  seen,  depends  mainly  on  the  evi- 
dence of  appellant,  the  balance  of  it  only  slightly  tending  to 
corroborate  it.  All  know  that  it  is  with  great  difficulty  that 
even  a  recent  date  can  be  proved  satisfactorily  from  memory 
alone.  It  is  easily  forgotten  unless  the  mind  is  specially  called 
to  and  charged  with  the  fact;  and  the  difficulty  is  greatly  en- 
hanced as  the  date  is  more  remote;  and  the  more  remote  the 
date  referred  to,  the  less  inclined  is  the  mind  to  receive  the 
statement  as  absolutely  true.  Observation  teaches,  that  whilst 
startling  occurrences  and  unusual  events  make  a  strong  and 
indelible  impression  on  the  mind,  the  times  of  their  occur- 
rence soon  and  readily  fade  out  and  can  not  be  accurately  re- 
called. 

These  events  occurred  over  thirty-four  years  before  the  wit- 
nesses testified  in  relation  to  them,  and,  doubtless,  many  events 
that  have  occurred  long  since  that  time,  even  of  importance, 
have  been  entirely  effaced  from  the  memory  of  the  witnesses, 
or  if  not,  they  would  find  it  impossible  to  even  fix  the  year  of 
their  occurrence.  ~Nor  does  the  record  in  this  case  impress  us 
with  the  belief  that  appellant  has  an  unusually  retentive  mem- 
ory. In  1866  she  sued  out  a  writ  of  error  to  reverse  the  judg- 
ment in  the  foreclosure  suit,  which,  if  she  had  succeeded, 
would  have  compelled  her  to  redeem,  on  equitable  terms,  be- 
fore she  could  have  recovered  her  dower.  Now,  can  any  one 
suppose  that  she  would  choose  to  redeem,  if  she  could  recover 
by  impeaching  the  mortgage  and  indorsement  on  the  writ?  It 
is  strange  that  she  should  not  then  have  insisted  that  her  name 
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had  been  forged  to  the  mortgage,  and  the  memorandum  on  the 
writ,  bj  a  proceeding  similar  to  this.  Even  at  that  earlier 
period,  it  would  seem,  she  did  not  remember  of  her  visit  east. 
After  such  a  period  of  time  we  would  not  expect  one  even  of  a 
very  retentive  memory  to  remember  within  more  than  a  year  or 
two  of  a  particular  date,  unless  it  were  associated  with  some  great 
public  or  personal  event.  We  are,  therefore,  less  inclined,  how- 
ever truthful  the  witnesses,  to  give  the  weight  to  such  evidence 
that  we  would  of  occurrences  of  recent  date. 

It  is  a  rule,  that  the  acknowledgment  of  a  deed  can  not  be 
impeached  for  anything  but  fraud,  and  in  such  cases  the  evi- 
dence must  be  clear  and  convincing  beyond  a  reasonable  doubt ; 
and  whilst  the  making  of  a  false  certificate  would  be  a  fraud 
on  the  party  against  whom  it  is  perpetrated,  there  is  in  favor 
of  the  officer  the  fact  that  he  is  under  his  official  oath  when  he 
grants  the  certificate,  and  the  liability  to  indictment,  convic- 
tion and  infamy  is  certainly  as  strong  incentive  to  truthful 
and  honest  action,  as  is  the  restraint  imposed  on  an  interested 
witness,  struggling  for  the  gain  following  success  in  a  suit,  and 
escaping  loss  by  defeat.  Hence,  the  mere  evidence  of  the 
party  purporting  to  have  made  the  acknowledgment  can  not 
overcome  the  officer's  certificate.  Nor  will  it  be  with  slight 
corroboration.  We  have  seen,  the  evidence  in  this  case  is  in- 
sufficient to  impeach  the  certificate  of  acknowledgment,  and 
it  must  have  given  to  it  all  the  force  and  effect  it  would  have 
had,  had  it  not  been  assailed. 

The  stability  of  titles,  and  the  prosperity  of  communities, 
require  that  land  owners  should  have  reasonable  security 
against  such  claims.  Anciently,  femes  covert  could  only  relin- 
quish dower  as  a  matter  of  record,  and  that,  like  all  other  re- 
cords, could  only  be  impeached  for  fraud,  and  the  repose  of 
society  requires  that  the  same  force  should  be  given  to  the  cer- 
tificate of  an  officer  authorized  to  certify  such  acknowledg- 
ments. In  this  case  the  property  has,  undoubtedly,  been 
vastly  enhanced  by  the  growth  of  the  city,  leaving  out  of  view 
the  costly  structures  erected  upon  it,  since  the  death  of  Capt. 
Russell.     During  that  time  the  record  has  presented  what  ap- 
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peared  to  the  world  a  title  free  from  dower,  and  on  the  faith  of 
which  this,  and  perhaps  other  valuable  property  similarly  sit- 
uated, has  been  purchased,  and  present  owners  would  lose  large 
sums,  if  the  claim  were  allowed,  .that  they  would  have  saved 
had  appellant  made  her  claim  more  promptly.  This  is  not 
referred  to  as  controlling  the  case,  but  to  show  that  it  would 
operate  harshly  on  present  owners  if  her  claim  were  allowed, 
and  that  the  greater  part,  if  not  all  of  the  hardship,  would  be 
occasioned  by  her  long  delay. 

It  is  also  insisted,  that  the  indorsement  on  the  writ  is  shown 
to  be  in  the  handwriting  of  the  husband  of  appellant.  Con- 
ceding this  to  be  true,  it  does  not  follow  that  the  court  failed 
to  acquire  jurisdiction  over  her  to  bar  her  rights,  as  we  have 
seen  that,  if  she  authorized  her  husband  to  sign  her  name,  that 
would  bind  her;  and  such  would  be  the  presumption,  rather 
than  that  her  husband  had  committed  the  crime  of  forgery. 
She  says  she  thinks  she  was  absent  when  the  indorsement  was 
made.  She  believes  she  was  then  in  Newport,  Rhode  Island. 
Her  evidence  on  this  question  is  not  definite  or  positive,  and 
is  of  little  value.  Be  it  as  it  may,  the  court  found  that  she 
was  duly  served,  and  that  is  so  far  conclusive  that  it  can  not 
be  impeached  by  her  evidence.  It  was  held  in  the  case  in  41 
111.  183,  to  which  she  was  a  party,  that  the  finding  of  the  court 
was  sufficient,  and  that  decision  is  binding  upon  parties  and 
privies.  This  question  of  service  was  there  decided  on 
the  case  of  Banks  v.  Hanks,  31  111.  162,  which  holds  such 
service  to  be  sufficient  to  confer  jurisdiction.  The  presump- 
tion would  be,  in  such  a  case,  that  the  court  heard  evidence  of 
the  execution  of  the  instrument  entering  an  appearance. 
Suppose  appellant  and  her  husband  had  executed  such  an  in- 
strument, or  a  similar  instrument,  purporting  to  have  been 
executed  by  them,  and  the  paper  had  been  filed  and  the  court 
had  heard  evidence  of  its  execution  and  proceeded  to  judg- 
ment, could  any  one  suppose  that  such  a  judgment,  after  the 
term,  could  be  impeached  on  her  affidavit  that  she  had  not 
signed  the  paper,  and  did  not  know  the  suit  had  been  com- 
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menced  ?     Surely  not,  under  the  long  and  well  established  prac- 
tice of  all  courts. 

If  such  a  practice  were  to  prevail,  a  defendant,  or,  for  that 
matter,  a  plaintiff  also,  could  destroy  the  effect  of  a  judgment, 
by  alleging  that  they  had  not  signed  any  of  the  pleadings  in 
a  case,  and  did  not  know  of  the  pendency  of  a  suit.  The 
solemn  judgment  and  finding  of  a  court  can  not  be  so  easily 
destroyed.  It  is  of  a  more  enduring  nature,  and  more  conclu- 
sive effect.  Here,  there  was  a  finding  of  the  court  which  has 
not  been  impeached,  and  which  concludes  appellant's  claim  to 
dower  in  the  premises.  This  view  of  the  case  renders  the 
consideration  of  the  other  questions  presented  by  appellee's 
counsel  unimportant  in  the  decision  of  the  case,  and  we  shall 
refrain  from  their  discussion. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed. 


Sanford  B.  Parkhurst 


Eliakim    P.  Vail,  Admr.,  etc. 

1.  Guaranty — of  tJie  consideration.  If  a  party  signs  his  name  as  a 
guarantor  upon  a  promissory  note  before  its  delivery  to  the  payee,  the  con- 
sideration of  the  note  will  be  presumed  to  be  the  consideration  of  the  guar- 
anty, but  if  he  signs  afterwards,  then  a  consideration  must  be  shown. 

2.  Same — -presumption  as  to  time  of  making.  The  signature  of  a  third 
party  in  blank  on  the  back  of  a  note  in  the  hands  of  the  payee,  is  presump- 
tive evidence  it  was  placed  there  as  a  guaranty  at  the  time  of  the  execution 
of  the  note. 

3.  Same — guarantor  not  discharged  by  delay.  The  liability  of  a  guaran- 
tor of  a  note  continues  until  the  note  is  barred  by  the  Statute  of  Limitation, 
and  he  is  not  discharged  by  mere  delay  in  bringing  suit  against  the  maker. 
His  undertaking  is  not  conditional,  like  that  of  an  indorser,  but  is  absolute. 

4.  Same — proof  as  to  time  of  making.  Proof  that,  when  a  surety  signed 
a  note  the  name  of  a  guarantor  was  not  on  it,  when  it  appears  that  the  prin- 
cipal maker  had  not  then  received  the  loan  for  which  the  note  was  given,  is 
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insufficient  to  overcome  the  presumption  that  the  guaranty  was  made  be- 
fore  delivery  of  the  note. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Mr.  E.  F.  Allen,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Cook  circuit  court,  on  a  promis- 
sory note,  executed  on  the  18th  of  July,  1857,  by  Henry  A. 
Parkhurst  and  Robert  L.  Wilson,  and  payable  to  one  Micah 
Yail,  since  deceased,  six  months  after  date,  for  the  sum  of  seven 
hundred  dollars.     The  action  is  by  his  administrator. 

The  declaration  alleges  that,  on  the  same  day  of  the  date  of 
the  note,  the  defendant,  Sanford  B.  Parkhurst,  in  consideration 
that  said  Micah  Yail  would  receive  said  note  so  executed,  he, 
by  his  indorsement  in  writing  on  said  note  by  him  signed, 
guaranteed  the  payment  of  the  money  specified  in  the  note, 
and  promised  to  pay  the  same  according  to  the  tenor  and  effect 
thereof,  if  the  same  was  not  paid  by  the  makers  at  maturity, 
and  further  alleging,  that  said  Micah  Yail,  upon  said  prom- 
ise and  guaranty  thereupon,  accepted   and  received  the  note. 

The  cause  went  to  trial  before  a  jury  on  the  general  issue, 
resulting  in  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
note  and  interest.     To  reverse  this  judgment  the  defendant 


There  is  no  dispute  that  appellant  put  his  name  on  the  back 
of  the  note,  over  which  the  guaranty  was  written;  the  question 
is,  when  was  it  placed  there?  If  placed  on  the  note  before  it 
was  delivered  to  the  payee,  then  the  law  is,  the  consideration 
of  the  note  would  be  legally  presumed  to  be  the  consideration 
of  the  guaranty.  This,  appellant  does  not  controvert.  If 
placed  there  after  the  delivery  to  the  payee,  then  some  proof 
must  be  offered  of  a  consideration. 
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The  only  testimony  in  the  cause,  besides  the  note,  is  that  of 
Robert  L.  Wilson,  one  of  the  makers.  He  testifies,  when  he 
signed  the  note,  he  is  positive  that  Yail  said  to  him  he  only 
wanted  his  name  on  the  note  with  Henry  A.  Parkhurst,  and 
there  was  no  other  name  on  the  note  than  that  of  Henry  A. 
Parkhurst,  when  he,  "Wilson,  signed  it. 

This  witness  also  testifies,  when  he  signed  the  note,  no 
money  was  paid  by  Yail,  but  Yail  said  he  wTould  go  back  to 
H.  A.  Parkhurst's  house,  where  he  would  pay  the  money. 

It  does  not  appear  that  the  note  was  delivered  to  and  accepted 
by  Yail  after  Wilson  put  his  name  to  it;  nor  is  there  any 
proof  it  was  ever  in  his  possession  until  after  appellant's  name 
was  placed  on  the  back  of  it.  Wilson  does  not  pretend  to 
know  what  became  of  it  after  he  signed  it.  There  is  no  proof 
the  transaction  was  consummated  when  Wilson  signed  the 
note,  but  the  inference  is  just  and  strong,  as  Yail  did  not  then 
pay  the  money,  that  something  further  was  to  be  done,  and  the 
presumption  that  the  consideration  of  the  note  was  the  consid- 
eration for  the  guaranty,  is  not  rebutted. 

In  Webster  v.  Cobb,  17  111.  459,  it  was  said  by  this  court 
that  the  signature  of  a  third  party  in  blank  on  the  back  of  a 
note  in  the  hands  of  the  payee,  is  presumptive  evidence  it  was 
placed  there  as  a  guaranty  at  the  time  of  the  execution  of  the 
note.     Camden  v.  McCoy,  3  Scam.  437. 

This  presumption  was  not  overcome  by  any  testimony  in  the 
cause.  This  being  so,  the  allegation  in  the  declaration  is  fully 
sustained. 

Some  objection  is  made  by  appellant  on  account  of  the  de- 
lay in  bringing  suit  upon  this  note. 

It  is  a  sufficient  answer  to  say,  appellant  being  a  guarantor, 
his  liability  continued  so  long  as  the  note  had  life,  that  is,  six- 
teen years,  which  time  had  not  expired  at  the  time  of  the  com- 
mencement of  the  suit. 

Another  objection  made  is,  that  the  second  instruction 
asked  by  appellant  was  modified  in  such  manner  as  to  mislead 
the  jury.     The  instruction  asked  was  as  follows: 
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"  Unless  the  jury  shall  find,  from  the  evidence,  that  the  name 
of  the  defendant,  S.  B.  Parkhurst,  was  on  the  back  of  the  note 
before  it  was  delivered  to  Micah  Yail,  and  that  the  liability  of 
the  defendant  was  a  part  of  the  consideration  for  the  loan  to 
Henry  A.  Parkhurst,  then  the  jury  should  find  for  the  defend- 
ant, unless  they  shall  find,  from  the  evidence,  that  a  new  con- 
sideration passed  from  Yail  to  the  defendant." 

As  modified,  the  instruction,  as  given,  was  as  follows: 

"  Unless  the  jury  shall  find,  from  the  evidence,  that  the  name 
of  the  defendant,  S.  B.  Parkhurst,  was  on  the  back  of  the  note 
before  it  was  delivered  to  Micah  Yail,  (or  if  placed  there  after- 
wards,) then  that  the  liability  of  the  defendant  was  a  part  of 
the  consideration  for  the  loan  to  Henry  A.  Parkhurst,  then 
the  jury  should  find  for  the  defendant,  unless  they  shall  find, 
from  the  evidence,  that  a  new  consideration  passed  from  Yail 
to  the  defendant." 

We  can  not  think  the  insertion  of  the  words  "  or  if  placed 
there  afterwards,"  could  have  misled  the  jury  from  the  issue 
they  were  trying,  and  from  the  real  question  before  them. 
Had  there  been  any  proof  that  Yail  advanced  the  money  to 
Henry  A.  Parkhurst  when  "Wilson  signed  the  note,  there  would 
be  a  strong  presumption  that  the  note  thus  signed  was  then 
and  there  delivered  to  Yail,  and  a  concurrent  presumption 
might  arise  that  appellant  put  his  name  on  the  back  after  such 
delivery,  in  which  event  a  consideration  would  have  to  be 
proved,  unless  it  should  have  been  shown  that  it  was  then  and 
there  the  agreement  of  the  parties  that  appellant  should  guar- 
antee the  note. 

Even  if,  as  contended,  there  was  no  evidence  to  support  the 
modification,  still,  if  the  jury  could  not  have  been  and  were 
not  misled  by  it,  the  judgment  should  not  be  reversed.  But 
the  modification  does  not  change  the  instruction  to  the  defend- 
ant's prejudice,  but  is  in  his  favor. 

When  the  instructions  are  considered,  it  is  impossible  to 
believe  the  jury  were  misled,  especially  in  view  of  the  first 
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instruction  asked  by  appellant  and  given  by  the  court.     It  is 
as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
in  this  case  placed  his  name  on  the  back  of  the  note  in  suit, 
after  the  note  transaction  was  completed,  and  the  note  had 
been  delivered  to  the  payee,  Micah  Tail,  then  the  jury  are 
instructed,  as  matter  of  law,  that  a  new  consideration  must 
be  alleged  and  proved  to  support  this  action,  and  no  evidence 
having  been  offered  of  any  new  consideration,  the  jury  should 
find  for  the  defendant." 

It  is  also  complained  that  the  court  refused  to  give  appel- 
lant's third  instruction.     It  was  as  follows: 

"  If  the  jury  shall  believe,  from  the  evidence,  that  Eobert 
L.  "Wilson,  one  of  the  makers  of  the  note  in  question,  was  en- 
tirely solvent,  and  able  to  pay,  at  and  for  a  long  time  after  the 
maturity  of  the  note,  and  that,  by  the  exercise  of  reasonable 
diligence,  the  amount  of  note  could  have  been  made,  then,  if 
such  reasonable  diligence  was  not  used,  the  plaintiff  can  not 
recover,  and  the  jury  should  find  for  the  defendant." 

It  is  the  doctrine  of  this  court,  as  that  of  others,  that  the 
liability  of  a  guarantor  depends  not,  nor  is  it  in  any  manner 
affected  by  the  solvency  or  insolvency  of  the  makers  of  the 
note,  and  the  question  of  due  diligence  is  not  an  element  in 
the  case.  It  is  an  original  undertaking  by  the  guarantor  that 
he  will  pay  at  all  events — this  is  the  life  of  the  doctrine,  and 
therein  is  it  distinguishable  from  the  liability  of  a  mere  in- 
dorsee The  instruction  was  properly  refused.  In  consider- 
ing the  whole  case,  we  are  satisfied  the  evidence  sustains  the 
verdict,  and  there  is  no  substantial  error  in  the  instructions. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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The  Michigan  Central  Railroad  Company 


William  J.  Carrow. 

1.  Carrier  of  passengers — liability  for  jewelry  in  trunk  cheeked  as 
baggage.  A  traveler  who  presents  to  a  carrier  of  passengers  a  trunk  or  va- 
lise, such  as  is  commonly  used  for  the  transportation  of  wearing  apparel, 
represents,  by  implication,  that  it  contains  only  such  articles  as  are  necessary 
for  his  comfort  and  convenience  on  the  journey,  and  if  it  in  fact  contains 
merchandise,  the  traveler  is  guilty  of  such  a  legal  fraud  as  to  absolve  the 
carrier  from  the  extraordinary  liability  of  insurer. 

2.  If  a  passenger  on  a  railway  brings  a  trunk  to  the  depot,  which  in  fact 
contains  costly  jewelry,  of  the  value  of  $30,000,  and  gives  no  notice  of  its 
contents,  and  has  the  same  checked  as  ordinary  baggage,  and  there  is  noth- 
ing about  the  trunk  indicating  its  contents,  and  the  same  is  consumed  by 
fire  while  being  carried,  the  company  not  being  guilty  of  gross  negligence 
in  respect  to  the  origin  of  the  fire  or  in  attempting  to  extinguish  the  same 
and  save  the  baggage,  it  can  not  be  held  liable  for  the  contents  of  the  trunk, 

3.  Same — carrier  not  bound  to  inquire  as  to  contents  of  passengers'1  bag- 
gage. A  carrier  of  passengers  is  not  bound  to  inquire  as  to  the  contents  of 
a  trunk  delivered  to  it  as  ordinary  baggage,  such  as  travelers  usually  carry, 
even  if  the  same  is  of  considerable  weight,  but  may  rely  upon  the  represen- 
tation, arising  by  implication,  that  it  contains  nothing  more  than  baggage. 

4.  It  is  the  duty  of  a  passenger  having  valuable  merchandise  in  his 
trunk  or  valise,  and  desiring  its  transportation,  to  disclose  to  the  carrier  the 
nature  and  value  of  the  contents,  and  if  the  latter  then  chooses  to  treat  it  as 
baggage,  without  extra  compensation,  the  liability  of  common  carrier  will 
attach,  but  not  otherwise. 

5.  Same — neglect  to  disclose  the  fact  that  baggage  contains  merchandise  is 
a  fraud.  "Where  a  person,  under  the  pretense  of  having  baggage  transported, 
places  in  the  hands  of  the  agents  of  a  railroad  company  merchandise,  jew- 
elry and  other  valuables,  without  notifying  them  of  its  character  and  value, 
he  practices  a  fraud  upon  the  company,  which  will  prevent  his  recovery  in 
case  of  a  loss,  except  it  occurs  through  gross  negligence. 

6.  Bailment — when  contract  of  is  created.  Where  goods  are  placed  in  a 
carrier's  possession  without  his  knowledge  or  consent,  there  can  be  no  con- 
tract of  bailment.  Where  one  checked  his  trunk  on  a  railway  as  baggage, 
paying  no  compensation  therefor  except  his  fare  as  a  passenger,  and  giving 
no  notice  that  it  contained  valuable  and  costly  merchandise,  it  was  held,  that 
the  want  of  fair  dealing  on  his  part  was  a  full  answer  to  any  action  upon 
any  implied  contract  of  bailment  for  hire. 
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7.  Same — when  bailee  is  liable  only  for  gross  negligence.  Where  a  bail- 
ment is  made  for  the  exclusive  benefit  of  the  bailor,  as  in  the  case  of  a  rail- 
way company  carrying  a  passenger's  trunk  containing  articles  of  merchan- 
dise of  great  value  without  reward,  and  without  knowledge  of  its  contents, 
the  bailee  is  only  obligated  to  slight  care,  and  is  liable  only  for  gross  negli 
gence. 

8.  Evidence — master  not  bound  by  declarations  of  Ms  servant.  In  case 
of  a  disaster  resulting  in  the  destruction  by  fire  of  a  baggage  car  and  its 
contents,  the  railway  company  can,  in  no  event,  be  bound  by  the  subsequent 
declarations  of  one  of  its  brakemen  as  to  the  cause  of  the  disaster. 

9.  Common  carrier  —  distinction  between  carrier  of  passengers  and 
freight.  There  is  a  distinction  as  to  the  duties  of  carriers  of  freight  and 
passengers.  The  first  is  bound  to  receive  all  kinds  of  freight,  whether  of 
great  or  trifling  value,  while  the  latter  is  required  to  receive  and  trans- 
port only  the  passengers'  baggage,  but  not  merchandise  and  costly  articles. 
It  has  been  held  that  the  former,  in  the  absence  of  fraud  and  deceitful  prac- 
tices, must  inquire  of  the  shipper  as  to  the  contents  of  the  package,  if  he 
would  protect  himself  in  the  carriage  of  valuable  freight,  but  no  duty  is 
imposed  on  the  other  to  inquire  of  a  passenger  the  contents  of  his  baggage. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  as  a  common  carrier,  to  recover  the  value  of  baggage 
and  merchandise  consumed  by  fire  while  in  the  defendant's 
baggage  car.  The  defendant  filed  the  general  issue,  and  a 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $30,789.78. 

Messrs.  "Walker,  Dexter  &  Smith,  and  Mr.  O.  H.  Brown- 
ing, for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  and  Mr.  Robert  Hervey,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Two  propositions  are  asserted,  upon  which  it  is  attempted 
to  maintain  the  present  judgment:  First,  the  company  is  liable 
as  a  common  carrier  of  the  goods  destroyed ;  and,  second,  if  not 
liable  as  a  common  carrier,  it  is  liable  for  negligence  as  bailee. 
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In  order  to  maintain  the  first  proposition,  it  is  assumed  such 
facts  have  been  proven  as  would  warrant  the  conclusion  the 
company,  when  it  received  appellee's  baggage,  knew  it  con- 
tained merchandise.  We  adopt  as  an  accurate  expression  of 
the  law  what  counsel  concede:  that  a  traveler  who  presents  to  a 
carrier  of  passengers  a  trunk  or  valise,  such  as  is  commonly 
vised  for  the  transportation  of  wearing  apparel,  represents,  by 
implication,  that  it  contains  only  such  articles  as  are  necessary 
for  his  comfort  and  convenience  on  the  journey,  and  if,  in  fact, 
it  contains  merchandise,  the  traveler  is  guilty  of  such  fraud  as 
to  absolve  the  carrier  from  the  extraordinary  liability  of  an 
insurer. 

But,  to  avoid  the  force  of  this  principle,  it  is.  insisted,  if 
property  is  received  by  a  carrier  without  inquiry,  he  will  be 
liable  for  its  loss,  whatever  its  value,  if  it  is  contained  in  such 
a  parcel  or  box  as  to  indicate  its  nature,  or  is  so  packed  as  not 
to  mislead  or  deceive  the  carrier  as  to  its  contents,  and  induce 
him  to  believe  it  is  of  a  different  kind  and  of  less  value  than  it 
is  in  fact.  The  doctrine  contended  for  has  no  application  to 
the  facts  of  this  case.  The  company  had  no  actual  notice  ap- 
pellee's trunk  contained  anything  other  than  his  wearing  ap- 
parel, and  such  articles  of  convenience  as  a  passenger  usually 
carries  with  him.  It  was  brought  to  the  company's  depot  with 
the  other  passengers'  baggage,  was  checked  as  ordinary  bag- 
gage, and  was,  with  his  knowledge  and  consent,  placed  in  the 
common  baggage  car.  He  paid  no  extra  compensation,  nor 
did  he -bargain  for  any  care  in  regard  to  it,  other  than  such  as 
it  was  the  duty  of  the  company  to  bestow  upon  the  baggage 
of  other  travelers.  There  was  nothing  in  the  character  of  the 
trunk  itself  that  indicated  it  contained  valuable  merchandise. 
It  was  such  a  trunk  as  is  usually  carried  by  commercial  trav- 
elers. A  person  accustomed  to  seeing  such  trunks  would,  no 
doubt,  recognize  this  as  one  of  that  class.  Whether  the  bag- 
gageman who  checked  appellee's  baggage  had  any  knowledge 
of  the  use  of  such  trunks,  does  not  appear  from  anything  in 
the  evidence.  He  had  no  acquaintance  with  appellee,  and  did 
not  know  what  his  business  was.     But,  conceding  it  was  of 
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known  it  was  a  commercial  traveler's  trunk,  he  had  no  reason 
to  suspect  that,  in  addition  to  the  articles  usually  carried  by  a 
traveler,  it  contained  valuable  jewelry,  comprising  a  stock 
equal,  if  not  exceeding,  in  value  that  which  is  commonly 
kept  in  a  retail  store.  Appellee  presented  it  as  ordinary  bag- 
gage, and  the  officer  of  the  company  had  the  right  to  rely  upon 
the  representation,  arising  by  implication,  that  it  contained 
nothing  else.  The  law  imposed  no  obligation  upon  him  to 
make  any  inquiry  as  to  the  contents.  Had  the  agent  of  the 
company  been  informed  of  the  contents  of  the  trunk,  or  had 
it  been  so  packed  that  the  nature  of  its  contents  was  discern- 
ible, and  the  company,  with  such  knowledge,  undertook  to 
carry  the  goods,  there  is  no  reason  why  it  would  not  be  liable 
as  a  common  carrier,  and  so  the  authorities  hold.  But  that  is 
not  this  case.  The  carrier  in  this  case  had  no  knowledge  of 
the  contents  of  the  package,  either  direct  or  constructive. 

The  cases  that  hold  the  doctrine,  the  carrier  is  to  inquire  as 
to  the  contents  of  the  package  offered,  are  in  reference  to  car- 
riers of  freight,  and  not  of  passengers  and  their  baggage.  There' 
is  a  reason  for  the  distinction  that  will  readily  be  perceived 
and  appreciated.  Carriers  of  freight  receive  all  kinds  of  pack- 
ages, some  valuable  and  others  of  trifling  value.  This  fact  has 
been  held  to  impose  upon  them  the  duty,  in  all  cases,  in  the 
absence  of  fraud  and  deceitful  practices,  to  inquire  of  the  ship- 
per as  to  the  contents  of  the  package,  if  they  would  protect 
themselves  in  the  carriage  of  valuable  freights.  It  -is  their 
duty  to  receive  all  kinds  of  freight,  whether  of  great  value  or 
otherwise.  The  shipper  is  not  bound,  in  the  first  place,  to  dis- 
close the  nature  of  the  contents  of  the  package,  unless  he  is 
inquired  of  concerning  it. 

But  this  rule  presupposes  good  faith  in  the  shipper.  If  the 
owner  be  guilty  of  any  fraud  or  imposition,  in  respect  to  the 
carrier,  as  to  the  nature  and  value  of  the  parcel,  he  can  not 
hold  him  liable,  in  the  capacity  of  an  insurer,  for  any  loss  that . 
may  occur.  This  is  a  reasonable  and  just  rule.  Fraud  vitiates 
all  contracts  into  which  it  enters.     Common  carriers  are  com- 
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pelled,  by  the  nature  of  their  vocation,  to  transport  goods  for 
all  classes  of  people,  and  while  they  are,  for  politic  reasons,  to 
be  held  to  the  strict  liability  of  insurers  of  the  parcels  intrusted 
to  their  care,  the  law  imposes  the  duty  upon  the  owner  to  act 
with  common  honesty.  He  will  not  be  permitted  to  practice 
any  imposition  upon  the  carrier,  or  delude  him  as  to  the  nature 
and  value  of  the  goods  to  be  transported.  The  authorities  on 
this  branch  of  the  law  are  quite  numerous,  and  it  is  not  neces- 
sary to  do  more  than  to  cite  a  few  of  them.  2  Kent,  603*  and 
604*;  Story  on  Bailments,  sec.  565;  Cincinnati  and  Chicago 
Air  Line  Railroad  Co.  v.  Marcus,  38  111.  219;  Chicago  and 
Aurora  Railroad  Co.  v.  Thompson,  19  111.  578 ;  Relp  v.  Rapp, 
3  Watts  &  Ser.  21. 

But  the  rule  is  different  in  regard  to  the  baggage  of  a  trav- 
eler. As  we  have  seen,  the  fact  the  traveler  presents  a  parcel 
as  baggage,  whether  contained  in  a  trunk  or  satchel,  or  other 
convenient  mode  of  carrying  baggage,  it  is  upon  the  implied 
representation  it  contains  only  baggage,  and  the  carrier  is  not 
bound  to  inquire  as  to  the  specific  contents.  There  is  no  rea- 
son for  the  adoption  of  any  other  rule.  No  considerations  of 
public  convenience  require  it.  By  common  custom  the  per- 
sonal luggage  of  the  traveler  is  carried  without  extra  charge. 
Passenger  carriers  do  not  assume  to  carry  anything  as  bag- 
gage except  such  things  as  may  be  necessary  to  the  convenience 
and  comfort  of  the  traveler,  and  perhaps  sufficient  money  to 
defray  the  expenses  of  the  journey.  This  fact  is  well  known 
to  all  persons  who  seek  passage  in  railway  carriages.  With  a 
great  majority  of  travelers  the  amount  of  baggage  carried  is  of 
no  considerable  value.  The  companies  have  no  arrangements 
for  the  carrying  and  safe  keeping  of  costly  articles.  The  con- 
tract is  simply  for  passage  and  the  usual  personal  baggage,  not 
exceeding  in  weight  the  amount  prescribed  by  the  regulations 
of  the  company. 

If  this  implied  contract  with  the  carrier  of  passengers  is  to 
be  varied,  modified  or  enlarged,  it  must  be  by  direct  notice  of 
the  contents  of  the  package  offered  as  baggage,  which,  in  effect, 
would  amount  to  a  special  contract.     The  company  may  rely 
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upon  the  representation  that  whatever  is  offered  as  baggage  is 
that,  and  nothing  else.  The  law  seems  to  be  settled  it  need  not 
inquire  as  to  its  contents.  If  the  passenger  has  merchandise 
checked  as  baggage  without  such  notice,  the  company  can  not  be 
held  liable  as  a  common  carrier.  Cahill  v.  L.  dh  JUT.  W.  Ry.  Co. 
10  C.  B.  (N.  S.)  154;  Chicago  and  Cincinnati  Air  Line  Rail- 
road Co.  v.  Marcus,  supra;  Collins  v.  Boston  and  Maine 
Railroad  Co.  10  Cush.  506;  Great  Northern  Railroad  Co.  v. 
Shepherd,  8  W.  H.  &  G.  30;  Batson  v.  Donovan,  4  B.  &  A. 
21. 

Upon  the  doctrine  of  these  cases,  it  is  very  clear  appellant 
was  not  a  common  carrier  of  the  goods  destroyed.  Appellee 
gave  the  agents  of  the  company  no  notice  whatever  his  trunk 
contained  valuable  merchandise.  No  one  knew  better  than 
appellee  the  company  did  not  carry  merchandise  as  baggage, 
free  of  charge,  and  without  notice  of  the  contents  of  the  trunk 
there  is  neither  reason  nor  authority  for  holding  the  company 
liable  as  an  insurer  against  loss.  In  Cahill  v.  L.  and  N.  W. 
Railway  Co.  supra,  Willis,  J.,  very  aptly  remarks,  that  "where 
a  passenger  takes  a  ticket  at  the  ordinary  charge,  he  must,  ac- 
cording to  common  sense  and  common  experience,  be  taken  to 
contract  with  the  railway  company  for  the  carriage  of  himself 
and  his  personal  luggage  only,  and  that  he  can  no  more  extend 
the  contract  to  the  conveyance  of  a  single  package  of  merchan- 
dise than  of  his  entire  worldly  possessions."  So  we  say  in  this 
case,  it  was  not  in  the  power  of  appellee  to  extend  the  liability 
of  the  company  on  account  of  his  own  convenience.  There 
was  no  undertaking  to  carry  merchandise,  and  he  had  no  right 
to  impose  his  goods  subtilely  upon  the  company,  and  then  seek 
to  make  the  obligation  that  of  a  common  carrier.  If  he  desired 
to  have  his  merchandise  or  wares  go  upon  the  train  with  him, 
it  wTas  but  just  to  the  carrier  he  should  disclose  its  nature  and 
value,  and  if  the  company  then  chose  to  treat  it  as  baggage, 
the  liability  of  a  common  carrier  would  attach,  but  not  other- 
wise. 

The  case  of  The  Great  Northern  Railway  Co.  v.  Shepherd, 
supra,  is  a  case  where  the  passenger  had  a  quantity  of  ivory 
23— 73d  III. 
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handles  in  his  baggage.  No  notice  was  given,  and  it  was  not 
so  packed  as  to  indicate  to  the  carrier  it  contained  merchan- 
dise. It  was  decided  the  carrier  of  passengers  for  hire  is,  at 
common  law,  only  bound  to  carry  their  personal  luggage. 
Therefore,  if  a  passenger  has  merchandise  among  his  luggage, 
or  so  packed  the  carrier  has  no  notice  it  is  merchandise,  he  is 
not  responsible  for  its  loss. 

The  case  of  Cahill  v.  L.  and  JV.  W.  ^Railway  Co.  supra, 
in  some  of  its  features,  is  like  the  case  at  bar.  The  plaintiff 
was  a  commercial  traveler.  He  had  checked,  as  baggage,  a 
box  covered  with  a  black  leather  case,  which  had  painted 
across  the  top,  on  each  end,  the  word  "  Glass,"  in  large  white 
letters,  and  also  the  name  of  his  employer  in  like  legible  let- 
ters. It  contained  valuable  merchandise.  ~No  information 
was  given  by  the  plaintiff  to  the  company's  servants,  nor  was  I 
any  inquiry  made  by  them  as  to  the  contents  of  the  box.  It 
wTas  held,  in  an  action  against  the  company  for  the  loss  of  the 
box,  that,  inasmuch  as  it  contained  merchandise  only,  and  no 
personal  luggage,  there  was  no  contract  to  carry  it,  and  conse- 
sequently  it  was  not  liable  for  the  loss. 

The  case  was  reargued  in  the  Exchequer  Chamber,  before  a 
full  bench.  13  J.  Scott,  818.  Cockburn,  C.  J.,  agreed  with 
the  judges  of  the  Court  of  Common  Pleas,  if  the  company 
chose  to  take  as  ordinary  baggage  that  which  it  knew  to  be 
merchandise,  it  is  not  competent,  in  the  event  of  loss,  to  claim 
exemption  from  liability  on  the  ground  the  article  consists  of 
merchandise.  "  But,"  he  adds,  "  on  the  contrary,  if  a  passen- 
ger knows  or  ought  to  know  that  he  is  only  entitled  to  have 
his  ordinary  personal  luggage  carried  free  of  charge,  choose  to 
carry  with  him  merchandise  for  which  the  company  is  enti- 
tled to  charge,  he  can  not  claim  to  be  compensated  in  respect 
to  any  loss  or  injury,  by  the  company,  to  whom  he  has  ab- 
stained from  giving  notice  of  the  contents." 

The  fact  the  box  was  marked  "  Glass,"  was  not  a  circum- 
stance, in  the  opinion  of  the  court,  that  would  charge  the  com- 
pany with  notice  it  contained  merchandise.  It  could  regard  it 
as  an  indication  it  was  to  be  handled  with  more  than  ordinary 
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care.  This  case  is  a  much  stronger  one  than  the  present  plain- 
tiff's case.  There  was  very  much  more  to  put  the  company  on 
inquiry.  It  was  ruled,  however,  it  was  not  the  duty  of  the  com- 
pany to  inquire  as  to  the  contents  of  the  luggage,  but  it  was 
the  duty  of  the  plaintiff  himself  to  give  notice,  and  his  failure 
to  do  so  was  sufficient  to  bar  a  recovery.  To  the  same  effect 
is  the  case  of  The  Belfast  and  Ballymena  Railroad  Co.  v. 
Keys,  9  Houses  of  Lords  Cases,  556.  The  case  of  Dunlap 
v.  The  International  Steamboat  Go.  98  Mass.  371,  is  in  entire 
conformity  with  the  views  expressed  in  the  English  cases. 

Nor  do  we  see  how  appellant  can  be  held  liable  in  this  case, 
as  a  bailee  for  hire.  The  company  entered  into  no  such  agree- 
ment with  appellee,  either  expressed  or  implied.  The  contract 
with  him  was  simply  to  carry  him  as  a  passenger,  and  his  per- 
sonal luggage.  It  was  not  bound  to  carry  anything  he  might 
choose  to  bring  with  him  as  baggage,  no  matter  how  costly  or 
delicate  in  structure,  or  how  much  attention  would  be  required 
for  its  safe  carriage. 

As  was  said  in  the  Chicago  and  Cincinnati  Air  Line  Rail- 
road Co.  v.  Marcus,  supra,  "When  a  person,  therefore,  under 
the  pretense  of  having  baggage  transported,  places  in  the 
hands  of  the  agents  of  a  railroad,  merchandise,  jewelry  and 
other  valuables,  without  notifying  them  of  its  character,  he 
practices  a  fraud  upon  the  company." 

There  is  no  pretense  for  saying  that  any  of  the  employees  on 
the  train,  or  the  agent  who  received  and  checked  it,  had  the 
slightest  knowledge  the  trunk  contained  anything  else  than 
baggage  proper.  Had  appellee  disclosed  to  the  baggage-mas- 
ter, at  the  depot,  the  fact  his  trunk  contained  $30,000  worth  of 
jewelry,  it  would  have  been  his  duty  to  reject  it.  He,  no 
doubt,  would  have  been  told  it  was  express  matter,  and  not 
baggage.  This  important  fact  was  not  divulged.  It  was  all- 
important  to  the  carrier,  as  indicating  the  amount  of  risk  it 
was  about  to  assume.  Appellee  himself  having  treated  it  as 
baggage,  and  not  as  merchandise  of  extraordinary  value,  the 
company  was  authorized  to  do  the  same.  Any  other  rule  would 
permit  the  passenger  to  practice  an  imposition  upon  the  carrier. 
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Appellee  could  not  make  the  company  bailee  of  goods,  as 
for  hire,  without  its  consent.  Story  on  Bailments,  sec.  60; 
LetKbridge  v.  Phillips,  2  Starkie,  544. 

It  is  inconceivable  the  company  would  have  received  this 
trunk  at  all,  had  its  contents  been  made  known.  It  had  no 
means  of  taking  proper  care  of  packages  of  such  unusual  value. 
The  servants  employed  in  charge  of  the  baggage-car,  had  not 
been  employed  with  a  view  to  place  in  their  charge  proper-ty 
of  that  character.  It  was  such  property  as  was  usually  sent 
by  express.  The  proof  shows  there  was  another  trunk  in  the 
car  that  was  consumed,  that  contained  $21,000  worth  of  watches 
and  jewelry. 

"No  compensation  was  paid  by  appellee  for  the  transportation 
of  this  valuable  property.  His  passage  fare  was  only  for  the 
carrying  of  himself  and  his  personal  baggage  that  was  contained 
in  the  trunk.  Without  attributing  any  sinister  motive  to  ap- 
pellee, we  can  regard  this  transaction  in  no  other  light  than 
an  attempt  to  have  this  large  amount  of  property  carried  free 
of  charge,  contrary  to  the  known  custom  of  the  company. 

It  makes  no  difference  that  others  may  have  had  some  valu- 
able merchandise  carried  as  baggage,  perhaps  with  the  knowl- 
edge of  the  company.  If  such  was  the  fact,  it  was  wrongful, 
because  in  contravention  of  the  established  rules  of  passenger 
carriers.  The  time  has  now  arrived  for  determining  at  whose 
risk  this  property  was.  Whether  any  fraud,  in  fact,  was  in- 
tended, it  is  not  necessary  to  inquire.  The  transaction  was 
fraudulent  in  law,  and  this  is  sufficient,  by  all  the  authorities, 
to  avoid  any  contract,  whether  express  or  implied.  The  fact 
appellee  offered  as  common  baggage,  merchandise  of  extraor- 
dinary value,  is  a  legal  fraud,  such  as  will  excuse  the  perform- 
ance of  a  contract. 

In  Cahill  v.  The  L.  and  N.  W.  Railway  Co.  supra,  Byles, 
J.,  says  u  the  conduct  of  the  defendant,  without  imputing  to 
him  any  fraudulent  intent,  in  delivering  a  package  of  this  de- 
scription, without  communicating  the  fact  it  contained  mer- 
chandise, was  in  the  nature  of  concealment,  and  amounted  to 
a  positive  representation  it  contained  ordinary  personal  lug- 
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gage  only.  If  that  be  so,  there  was  no  bailment  and  no  con- 
tract." 

Where  goods  have  been  placed  in  the  carrier's  possession 
without  his  knowledge  and  consent,  as  they  were  in  this  case, 
there  can  be  no  contract  of  bailment.  The  want  of  fair  deal- 
ing on  the  part  of  the  bailor  is  a  full  answer  to  an  action  upon 
any  implied  contract  of  bailment  for  hire.  Angell  on  Car- 
riers, sec.  140;  Batson  v.  Donovan,  supra. 

The  case  of  Jordan  v.  The  Fall  River  Railroad  Co.  5 
Cush.  69,  is  cited  as  holding  a  stricter  doctrine  as  to  the  liabil- 
ity of  the  carrier  in  such  cases,  than  the  case  of  Dunlap  v. 
The  International  Steamboat  Co.  supra.  We  do  not  think 
so.  The  principle  is  the  same  in  both  cases,  and  is  that  which 
underlies  all  the  leading  cases  on  this  question.  It  is  not  in- 
tended to  declare,  because  the  company  may  not  be  liable  as  a 
common  carrier  or  bailee  for  hire,  its  servants  may  with  impu- 
nity steal  the  contents  of  the  package  entrusted  to  its  care,  nor 
omit  all  care  for  its  safety.  The  negligence,  however,  that  would 
render  the  company  liable  where  it  has  no  notice,  and  the  pas- 
senger fails  to  give  notice  his  luggage  contains  anything  else 
other  than  baggage  proper,  must  be  that  which  is  defined  as 
"gross  negligence,"  being  that  high  degree  which  indicates 
the  absence  of  the  slightest  care.  Gross  negligence  has  always 
the  element  of  recklessness.  It  can  hardly  be  said  to  be  gross, 
with  that  element  wanting. 

Counsel  for  appellee  rely,  with  great  confidence,  on  the 
case  of  the  Cincinnati  and  Chicago  Air  Line  Railroad  Co. 
v.  Marcus,  supra,  as  supporting  his  view,  that  the  obligation 
of  a  bailee  for  hire  rested  upon  the  company  in  this  instance. 
That  case  is  clearly  distinguishable  from  the  one  at  bar.  There, 
the  passenger  paid  extra  for  carrying  his  luggage,  not  as  mer- 
chandise, but  as  extra  baggage.  This  fact,  it  was  thought, 
created  the  relation  of  bailee  for  hire,  and  what  was  said  in 
the  opinion  as  to  the  responsibility  of  the  company  as  such 
bailee,  was  said  in  view  of  the  fact  such  extra  compensation 
had  been  paid. 

The  case  of  Kuter  v.  Michigan  Central  Railroad  Co.  1 
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Bissell,  35,  is  not  an  analogous  case  with  the  one  we  are  con- 
sidering. That  was  a  case  of  a  shipment  of  goods,  in  which 
a  quantity  of  gold  was  concealed.  The  defense  was,  the  com- 
pany was  not  a  common  carrier  of  money,  bnt,  although  not 
liable  as  an  insurer,  it  was  nevertheless  a  bailee  for  hire,  and 
was  obligated  to  ordinary  care.  This  may  be  good  law,  but 
the  principle  has  no  application  to  this  case.  The  utmost  that 
can  be  said  in  this  case  is,  the  company  was  a  bailee  without 
hire,  qf  the  contents  of  appellee's  trunk.  He  had  paid  no 
extra  compensation  for  carrying  it.  As  we  before  said,  the 
price  paid  for  his  ticket  only  included  transportation  for  his 
ordinary  baggage.  The  company  had  no  knowledge  it  was 
receiving  anything  else.  The  goods  were  placed  by  appellee 
on  the  cars  of  the  company  for  his  own  convenience. 

The  case  of  Smith  v.  JBoston  and  Maine  Railway  Co. 
supra,  is  a  well  considered  case,  and  holds  the  reasonable  doc- 
trine that,  in  such  cases,  the  liability  of  the  carrier  is  that  of 
a  bailee  without  reward.  The  relation  that  existed  can  not, 
with  any  degree  of  accuracy,  be  defined  to  be  that  of  a  carrier 
or  bailee  for  hire. 

The  bailment  in  this  instance  must  be  regarded  as  having 
been  made  for  the  exclusive  benefit  of  appellee. 

It  could  be  nothing  else,  for,  as  we  have  seen,  the  company 
had  no  knowledge  it  had  in  its  possession  valuable  merchan- 
dise. Holding,  as  we  do,  the  company  was  only  a  bailee  with- 
out reward,  as  to  the  contents  of  appellee's  trunk,  it  was  only 
obligated  to  slight  care,  and  could  only  be  answerable  for  gross 
neglect.  Story  on  Bailment,  sec.  23.  But  the  evidence  shows 
the  company  took  more  than  slight  care  of  the  goods.  Cer- 
tainly there  was  no  gross  negligence,  within  any  definition 
that  can  be  given  of  that  term,  on  the  part  of  the  employees 
in  charge  of  the  train.  The  engine  was  equipped  with  all  the 
best  appliances  to  prevent  the  escape  of  fire,  the  baggage  car 
was  in  good  repair,  and,  when  the  fire  occurred,  it  is  in  proof 
the  officers  on  the  train  did  everything  in  their  power,  with 
the  means  at  hand,  to  extinguish  it.  How  the  fire  originated 
is  not  explained.     The  theory  suggested,  the  car  was  intention- 
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ally  set  on  fire,  to  conceal  the  robbery  of  the  other  trunk  con- 
taining $21,000  worth  of  watches  and  jewelry,  rests  upon 
nothing  but  mere  conjecture.  It  is  not  supported  by  a  par- 
ticle of  evidence.  Any  other  theory  as  to  the  origin  of  the 
fire  would  be  equally  well  supported  by  the  testimony.  It  is 
said  the  baggageman  and  expressman  in  charge  must  have 
been  asleep,  and  thus  neglectful  of  their  duty.  One  answer 
to  this  suggestion  is,  the  company  had  not  placed  these  per- 
sons there  to  watch  that  character  of  property;  and  another, 
more  conclusive  one,  is,  the  record  contains  no  evidence  what- 
ever of  the  fact  alleged.  The  company  could  in  no  event  be 
bound  by  the  subsequent  declarations  of  the  brakeman  as  to 
the  cause  of  the  disaster.  Michigan  Central  Railroad  Co. 
v.  Gougar,  55  111.  503. 

But  aside  from  this  view,  the  evidence  is  positive  neither 
the  baggageman  nor  the  expressman  had  been  asleep  when  the 
fire  occurred.  No  reason  is  shown  for  discrediting  their  tes- 
timony. The  proof  is  abundant  nothing  could  have  been  got 
out  of  the  car  after  the  fire  was  discovered.  It  was  with  great 
difficulty  the  express  safe  was  thrown  off  the  train.  When  the 
train  was  stopped,  all  the  employees  made  every  possible  effort 
they  could  to  save  the  baggage.  Some  of  the  passengers  un- 
dertook to  assist  in  saving  the  contents  of  the  burning  car,  but 
they  could  accomplish  nothing.  The  train  was  being  driven 
at  the  rate  of  30  or  35  miles  an  hour.  A  fire  once  ignited 
would  burn  with  wonderful  rapidity.  It  was  shown  there  was 
no  possible  chance  to  save  any  of  the  contents  of  the  baggage 
car.     Every  effort  made  in  that  direction  was  unavailing. 

There  is  nothing  in  the  evidence  from  which  the  conclusion 
could  be  fairly  drawn  the  company  had  knowledge  of  the  con- 
tents of  appellee's  trunk,  nor  was  there  anything  in  its  appear- 
ance that  made  it  the  duty  of  the  agents  to  make  inquiry  as  to 
what  it  really  contained.  Who  would  suppose  a  small  trunk, 
which  could  be  readily  picked  up  and  carried  off  by  any  one, 
would  be  suffered  by  the  owner  to  be  thrown  upon  the  platform, 
in  the  night  time,  and  treated  as  baggage  of  ordinary  value,  when 
in  fact  it  contained  $30,000  worth  of  diamonds  and  costly  jew- 


360  Pullman  Palace  Car  Co.  v.  Smith.       [Sept.  T. 

Syllabus. 

elry  ?  To  hold  the  company  liable,  in  the  event  loss  should 
occur,  for  not  making  investigation  as  to  the  contents,  would 
be  to  extend  the  responsibility  of  railway  companies  to  an 
unprecedented  extent  beyond  anything  demanded  by  any  con- 
siderations of  public  policy.  The  more  reasonable  rule,  and 
the  one  best  calculated  to  subserve  the  ends  of  justice,  is,  the 
passenger,  who  has  the  information,  should  apprise  the  com- 
pany of  the  extraordinary  value  of  the  package  he  desires  to 
have  checked  as  baggage,  and,  upon  failure  to  do  so,  if  loss 
ensues,  he  must  bear  the  consequences. 

Under  the  most  friendly  criticism,  appellee's  conduct  savors 
of  legal  fraud,  not  to  characterize  it  by  any  stronger  terms. 
He  is  not,  therefore,  in  a  position  to  demand  any  favorable  con- 
struction of  the  evidence.  According  to  the  view  we  have 
taken,  the  verdict  is  contrary  to  the  law  and  the  evidence. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


Pullman  Palace  Car  Company 

v. 

Chester  M.  Smith. 

1.  Sleeping  cars — -proprietors  of,  not  liable  as  innkeepers.  The  owners 
of  sleeping  cars,  who  receive  pay  in  advance  from  lodgers  merely  for  the 
sleeping  accommodation  afforded  by  their  cars,  and  this  only  from  a  par- 
ticular class  of  persons,  and  for  a  particular  berth,  and  for  a  particular  trip, 
are  not  liable  as  innkeepers  for  money  that  may  be  stolen  from  the  person 
of  such  lodgers  on  their  cars. 

2.  Same — proprietors  of,  not  liable  as  carriers.  The  proprietors  of  sleep- 
ing cars  who  only  furnish  sleeping  accommodations  for  travelers  who  have 
paid  for  their  transportation  to  the  railroad  company  over  whose  road  the 
sleeping  car  runs,  no  part  of  which  pay  for  transportation  is  received  by  the 
owners  of  the  sleeping  cars,  are  not  carriers,  and  can  not  be  held  liable  as 
such  for  property  lost  by  or  stolen  from  lodgers  whilst  on  their  cars. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Statement  of  the  case. 

This  was  an  action  brought  by  Chester  M.  Smith,  appellee, 
against  the  Pullman  Palace  Car  Company,  appellant,  for  the 
recovery  of  $1180,  claimed  to  have  been  lost  from  the  Pullman 
sleeping  car  Missouri,  on  the  night  of  December  17,  1872, 
under  the  following  circumstances:  On  the  afternoon  of  Dec. 
17,  1872,  appellee  started  from  his  home  in  Oconomowoc, 
Wis.,  for  a  point  in  Missouri  southwest  of  St.  Louis,  for  the 
purpose  of  buying  horses  and  mules.  He  purchased  a  ticket 
through  to  St.  Louis,  via  the  Milwaukee  and  St.  Paul  rail- 
way, to  Chicago,  thence  to  St.  Louis  over  the  Alton  and  St. 
Louis  railway,  for  which  he  paid  $15.25.  He  arrived  at  Chi- 
cago about  eight  o'clock  in  the  evening  of  the  same  day,  went 
to  the  office  of  appellant  and  bought  a  sleeping-car  ticket  from 
Chicago  to  East  St.  Louis,  for  which'  he  paid  the  sum  of  $2, 
and  took  a  berth  in  the  Pullman  car,  which  left  Chicago  for 
St.  Louis  at  nine  o'clock  P.  M.  His  money,  $1180,  was  in  an 
inside  vest  pocket,  and  when  he  retired  for  the  night  the  vest 
was  placed  under  his  pillow;  in  the  morning  he  found  the  vest 
as  he  left  it,  but  the  money  was  gone. 

On  behalf  of  the  Pullman  Palace  Car  Company,  it  appeared 
that  they  have  no  place  to  store  valuables,  and  that  their  agents 
are  instructed  to  receive  no  parcels,  valuables,  or  money,  and 
receive  no  pay  for  baggage  or  valuables  of  any  kind,  but  only 
to  take  pay  for  the  occupancy  of  the  berths;  and  that  they  do 
not  receive  packages,  valuables  or  money  from  passengers  on 
the  car  to  take  charge  of.  Upon  the  back  of  their  checks, 
which  are  given  when  the  tickets  are  taken  up,  is  printed  the 
following:  "Wearing  apparel  or  baggage,  placed  in  the  car, 
will  be  entirely  at  the  owner's  risk."  They  receive  into  their 
cars  only  those  who  have  a  first-class  passage  ticket,  or  a 
proper  pass  from  the  railroad  company;  passengers  secure 
their  berths  for  a  particular  trip  and  for  a  particular  berth  and 
car,  paying  in  advance.  The  company  has  no  interest  in  the 
fare  paid  by  the  passenger  to  the  railroad  company  for  trans- 
portation, and  the  railroad  company  has  no  interest  in  the 
prices  paid  the  Pullman  Palace  Car  Company  for  berths;  the 


362  Pullman  Palace  Car  Co.  v.  Smith.       [Sept.  T. 

Opinion  of  the  Court. 

latter  receive  pay  for  sleeping  accommodations,  none  whatever 
for  transportation. 

The  court  below  gave  the  following  instruction  to  the  jury: 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
while  sleeping  in  the  defendant's  car  on  the  trip  from  Chicago 
to  Alton,  was  robbed  of  a  sura  of  money  which  he  there  had 
with  him,  then  the  verdict  should  be  in  his  favor  for  the  sum 
of  which  he  was  so  robbed,  unless  the  same  was  greater  than 
would  be  an  ordinary  and  reasonable  sum  for  a  traveler  to 
carry  with  him  for  traveling  expenses,  only,  upon  such  a  jour- 
ney, as  the  plaintiff  was  then  upon  his  return  home;  in  which 
case  he  should  only  recover  such  ordinary  and  reasonable  sum, 
to  which  the  jury  may,  if  they  think  proper,  add  interest  at 
six  per  cent  for  fourteen  months." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $277,  upon 
which  judgment  was  rendered,  to  reverse  which  the  Pullman 
Palace  Car  Company  took  this  appeal. 

Messrs.  "Walker,  Dexter  &  Smith,  for  the  appellant. 

Messrs.  Shufeldt,  Ball  &  Westover,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  instruction  which  the  court  gave  to  the  jury  made  the 
company  responsible  as  insurer  for  the  safety  of  the  money,  im- 
posing upon  it  the  severe  liability  of  an  innkeeper  or  common 
carrier.  And  it  is  the  position  which  appellee's  counsel  take, 
that  the  relation  between  the  parties  in  this  case  was  that  of  inn- 
keeper and  guest,  and  that  the  liability  of  the  company  is  that 
of  an  innkeeper. 

In  order  to  ascertain  whether  the  extraordinary  responsi- 
bility claimed,  here  exists,  it  becomes  important  to  inquire 
into  the  nature  of  inns  and  guests,  where  this  liability  was 
imposed  by  the  common  law,  and  see  whether  the  description 
of  the  same  properly  applies  here. 

Kent,  in  defining  an  inn,  says:    "It  must  be  a  house  kept 
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open  publicly  for  the  lodging  and  entertainment  of  travelers 
in  general,  for  a  reasonable  consideration.  If  a  person  lets 
lodgings  only,  and  upon  a  previous  contract  with  every  per- 
son who  comes,  and  does  not  afford  entertainment  for  the 
public  at  large,  indiscriminately,  it  is  not  a  common  inn." 
2  Kent  Com.  595.  This  is  substantially  the  same  definition  as 
is  given  in  all  the  books  upon  the  subject. 

But  the  keeper  of  a  mere  coffee-house,  or  private  boarding 
or  lodging  house,  is  not  an  innkeeper,  in  the  sense  of  the  law. 
Id.  596;  Barney  v.  Richardson,  3  Ellis  &  B.  144;  (E.  C.  L. 
vol.  77);  Holder  v.  Toulby,  98  E.  C.  L.  254;  Kisten  v. 
Hilderorand,  9  B.  Munroe,  72.  It  must  be  a  common  inn, 
that  is,  an  inn  kept  for  travelers  generally,  and  not  merely  for 
a  short  season  of  the  year,  and  for  select  persons  who  are 
lodgers.  Story  on  Bailm.  sec.  475,  and  cases  cited  in  note. 
The  duty  of  innkeepers  extends  chiefly  to  the  entertaining  and 
harboring  of  travelers,  finding  them  victuals  and  lodgings, 
and  securing  the  goods  and  effects  of  their  guests;  and,  there- 
fore, if  one  who  keeps  a  common  inn  refuses  either  to  receive 
a  traveler  as  a  guest  into  his  house,  or  to  find  him  victuals 
and  lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
same,  he  is  not  only  liable  to  render  damages  for  the  injury  in 
an  action  on  the  case,  at  the  suit  of  the  party  grieved,  but  also 
may  be  indicted  and  fined  at  the  suit  of  the  king.  3  Bac.  Ab. 
Inns  and  Innkeepers,  C.  The  custody  of  the  goods  of  his 
guest  is  part  and  parcel  of  the  innkeeper's  contract  to  feed, 
lodge  and  accommodate  the  guest  for  a  suitable  reward.  2 
Kent  Com.  592. 

From  the  authorities  already  cited,  it  is  manifest  that  this 
Pullman  palace  car  falls  quite  short  of  filling  the  character  of 
a  common  inn,  and  the  Pullman  Palace  Car  Company,  that  of 
an  innkeeper. 

It  does  not,  like  the  innkeeper,  undertake  to  accommodate 
the  traveling  public,  indiscriminately,  with  lodging  and  enter- 
tainment. 

It  only  undertakes  to  accommodate  a  certain  class,  those 
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who  have  already  paid  their  fare  and  are  provided  with  a  first- 
class  ticket,  entitling  them  to  ride  to  a  particular  place. 

It  does  not  undertake  to  furnish  victuals  and  lodging,  but 
lodging  alone,  as  we  understand.  There  is  a  dining  car  at- 
tached to  the  train,  as  shown,  hut  not  ofvned  by  the  Pullman 
company,  nor  run  by  them.  It  belongs  to  another  company, 
the  Chicago  and  Alton  Dining  Car  Association.  Appellant, 
as  we  understand,  furnishes  no  accommodation  whatever,  save 
the  use  of  the  berth  and  bed,  and  a  place  and  conveniences  for 
toilet  purposes.  We  would  not  have  it  implied,  however,  that 
even  were  these  eating  accommodations  furnished  by  appel- 
lant, it  would  vary  our  decision;  but  the  not  furnishing  enter- 
tainment is  a  lack  of  one  of  the  features  of  an  inn. 

The  innkeeper  is  obliged  to  receive  and  care  for  all  the  goods 
and  property  of  the  traveler  which  he  may  choose  to  take  with 
him  upon  the  journey.  Appellant  does  not  receive  pay  for, 
nor  undertake  to  care  for,  any  property  or  goods  whatever,  and 
notoriously  refuses  to  do  so.  The  custody  of  the  goods  of  the 
traveler  is  not,  as  in  the  case  of  the  innkeeper,  accessory  to 
the  principal  contract  to  feed,  lodge  and  accommodate  the 
guest  for  a  suitable  reward,  because  no  such  contract  is  made. 

The  same  necessity  does  not  exist  here,  as  in  the  case  of  a 
common  inn.  At  the  time  when  this  custom  of  an  innkeep- 
er's liability  had  origin,  wherever  the  end  of  the  day's  journey 
of  the  wayfaring  man  brought  him,  there  he  was  obliged 
to  stop  for  the  night,  and  intrust  his  goods  and  baggage  into 
the  custody  of  the  innkeeper.  But  here,  the  traveler  was  not 
compelled  to  accept  the  additional  comfort  of  a  sleeping  car; 
he  might  have  remained  in  the  ordinary  car;  and  there  were 
easy  methods  within  his  reach  by  which  both  money  and  bag- 
gage could  be  safely  transported.  On  the  train  which  bore 
him  were  a  baggage  and  express  car,  and  there  was  no  neces- 
sity of  imposing  this  duty  and  liability  on  appellant. 

It  can  not  be  supposed  that  any  such  measure  of  duty  or 
liability  attached  to  appellant,  as  is  declared  in  the  quotation 
cited  from  Bacon's  Abridgement  to  belong  to  an  innkeeper. 
The  accommodation  furnished  appellee  was  in  accordance  with 
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an  express  contract  entered  into  when  he  bought  his  berth 
ticket  at  Chicago,  which  was  for  the  use  of  a  specified  couch 
from  Chicago  to  St.  Louis,  and  appellant  did  not  render  a  ser- 
vice made  mandatory  by  law,  as  in  the  case  of  an  innkeeper. 

But  if  it  should  be  deemed  that,  on  principle  merely,  this 
company  would  be  required  to  take  as  much  care  of  the  goods 
of  a  lodger,  as  an  innkeeper  of  those  of  a  guest,  the  same  may 
be  said  with  reference  to  the  keeper  of  a  boarding-house,  or  of 
a  lodging-house.  In  Dansey  v.  Richardson,  supra,  where 
the  innkeeper's  liability  was  refused  to  be  extended  to  a  board- 
ing-house keeper,  it  was  said  by  Coleridge,  J.:  "  The  liability 
of  the  innkeeper,  as,  indeed,  other  incidents  to  his  position,  do 
not,  however,  stand  on  mere  reason,  but  on  custom,  growing 
out  of  a  state  of  society  no  longer  existing."  In  Holder  v. 
Toulhy,  supra,  where  it  was  held  the  law  imposed  no  duty 
upon  a  lodging-house  keeper  to  take  due  care  of  the  goods  of  a 
lodger,  Calye's  case,  8  Co.  Rep.  32,  was  designated  as  fous 
juris  upon  this  subject,  where  it  was  expressly  resolved,  that, 
though  an  innkeeper  is  responsible  for  the  safety  of  the  goods 
of  a  guest,  a  lodging-house  keeper  is  not.  And  in  Parker  v. 
Flint,  12  Mod.  255,  "  if,"  says  Lord  Holt,  "  one  come  to  an 
inn  and  make  a  previous  contract  for  lodging  for  a  set  time, 
and  do  not  eat  or  drink  there,  he  is  no  guest,  but  a  lodger,  and, 
as  such,  is  not  under  the  innkeeper's  protection;  but  if  he  eat 
or  drink  there,  it  is  otherwise,  or  if  he  pay  for  his  diet  there, 
though  he  do  not  take  it  there." 

The  peculiar  liability  of  the  innkeeper  is  one  of  great  rigor, 
and  should  not  be  extended  beyond  its  proper  limits.  We  are 
satisfied  that  there  is  no  precedent  or  principle  for  the  imposi- 
tion of  such  a  liability  upon  appellant. 

Appellant  is  not  liable  as  a  carrier.  It  made  no  contract  to 
carry.  Appellee  was  being  carried  by  the  railroad  company; 
and  if  appellant  were  a  carrier,  it  would  not  be  liable  for  the 
loss  in  this  case,  because  the  money  was  not  delivered  into  the 
possession  or  custody  of  appellant,  which  would  be  essential  to 
its  liability  as  carrier.  Town  v.  The  Utica  and  Schenectady 
Railroad  Go.  7  Hill,  47.     In  2d  vol.  Redf.  Am.  Railw.  Cases, 
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138,  it  is  said :  "  But  it  has  never  been  claimed  that  the  pas- 
senger carrier  is  responsible  for  the  acts  of  pickpockets  at  their 
stations,  or  upon  steamboats  and  railway  carriages." 

It  would  be  unreasonable  to  make  the  company  responsible 
for  the  loss  of  money  which  was  never  intrusted  to  its  custody 
at  all,  of  which  it  had  no  information,  and  which  the  owner 
had  concealed  upon  his  own  person.  The  exposure  to  the 
hazard  of  liability  for  losses  through  collusion,  for  pretended 
claims  of  loss  where  there  would  be  no  means  of  disproof,  would 
make  the  responsibility  claimed  a  fearful  one.  Appellee  as- 
sumed the  exclusive  custody  of  his  money,  adopted  his  own 
measures  for  its  safe-keeping  by  himself,  and  we  think  his 
must  be  the  responsibility  of  its  loss. 

We  hold  the  instruction  to  be  erroneous,  and  the  judgment 
of  the  court  below  will  be  reversed,  and  the  cause  remanded. 


Charles  Pick 

v. 

Henry  M.    Ketchum  et  al. 

1.  Exception — when  necessary.  If  no  exception  is  taken  to  the  refusal 
of  the  court  to  grant  a  continuance  for  the  absence  of  witnesses,  it  can  not 
be  assigned  for  error. 

2.  Continuance — error  in  refusal,  when  obviated.  It  can  not  be  assigned 
as  error,  that  the  court  refused  a  continuance  on  the  ground  of  the  sickness 
of  the  party  applying  for  it,  where  the  record  shows  he  was  present  and 
testified  fully  on  the  trial. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sparling  &  Beckington,  for  the  appellant. 

Mr.  Frederic  Ulmann,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  are  unable  to  discover  any  grounds  for  the  reversal  of 
this  judgment,  in  the  several  objections  urged. 

No  exception  was  taken  to  the  ruling  of  the  court,  in  refus- 
ing to  continue  the  cause  on  account  of  the  absence  of  the 
witnesses,  Prachor  and  Chadek;  and  so  far  as  the  affidavits 
for  a  continuance  on  account  of  the  sickness  of  appellant  are 
concerned,  it  is  sufficient  that  the  record  shows  that  he  was,  in 
fact,  present  and  testified  on  the  trial,  and  it  does  not  appear 
that  his  evidence  was  less  full  and  satisfactory  than  it  would 
have  been  had  the  continuance  been  granted.  Even,  there- 
fore, if  there  was  error  in  this  respect,  it  did  not  prejudice 
appellant. 


The  judgment  is  affirmed. 


Jvdgfnent  affirmed. 


William  E.  Stone  et  al. 

v. 
Alfred  Daggett  et  al. 

1.  Principal  and  agent.  If  an  agent  receives  money  of  his  principal 
with  which  to  buy  flax  seed  for  the  latter,  and  procures  a  settlement  and  a 
further  payment  on  his  representation  that  he  has  in  store  a  given  number 
of  bushels,  which  is  not  true,  and  he  afterwards  sells  a  part  of  the  seed,  the 
principal  may  recover  of  him  for  the  amount  of  the  deficit  and  the  amount 
so  sold. 

2.  Contract — whether  superseded  by  new  one.  Where  money  is  furnished 
to  buy  flax  seed  under  a  contract  with  a  firm,  and  the  seed  purchased  is 
held  in  a  warehouse  by  the  firm,  and  after  the  dissolution  of  the  firm  one 
of  the  members  sends  a  warehouse  receipt  to  the  owner  by  mail,  and  it  is 
retained  by  him,  this  will  tend  to  establish  the  fact,  that  the  owner  assented 
to  a  new  contract;  but  in  such  case  parol  evidence  is  admissible  to  show 
he  did  not  agree  to  accept  the  receipt  as  a  new  contract,  and  thus  release 
the  firm. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbtjky,  Judge,  presiding. 
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Mr.  J.  Brousseau,  for  the  appellants. 

Mr.  Robert  Doyle,  Mr.  ¥m.  C.  "Wilson,  and  Mr.  Jay  Ii. 
Adams,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees  against 
appellants,  in  the  circuit  court  of  Iroquois  county.  A  trial  was 
had  before  a  jury,  which  resulted  in  a  verdict  in  favor  of  ap- 
pellees, for  $6500.34. 

The  court  overruled  a  motion  entered  by  appellants  for  a 
new  trial,  and  rendered  judgment  upon  the  verdict. 

Several  grounds  have  been  urged  by  the  counsel  for.  appel- 
lants for  a  reversal  of  the  judgment;  but  in  the  view  we  take 
of  the  facts  disclosed  by  the  record  before  us,  the  determina- 
tion of  two  questions  will  be  conclusive  of  the  case. 

First — Did  appellants  purchase  and  hold  in  store  tor  appel- 
lees the  quantity  of  flax  seed  which  they  represented  to  have 
done,  by  statement  and  settlement  made  November  25, 1872? 

Second — Did  appellees  release  appellant  Comstock  from  lia- 
bility as  a  member  of  the  firm  of  Win.  E.  Stone  &  Co.,  by 
taking  the  warehouse  recei23ts  dated  January  25,  1873,  signed 
by  Wm.  E.  Stone? 

In  regard  to  the  first  question,  it  is  apparent,  from  the  evi- 
dence contained  in  the  record,  that  appellants  received  from 
appellees  the  sum  of  $22,149.89,  which  was  to  be  invested  in 
flax  seed  for  appellees.  Out  of  this  amount  appellants  paid 
for  insurance  and  other  items  of  expense,  $640.74,  and  re- 
tained, as  commissions  for  transacting  the  business,  as  per 
agreement,  $1213.76,  making  a  total  amount  of  $1854.50,  to 
be  deducted  from  the  amount  received,  which  would  leave  in 
the  hands  of  appellants  the  sum  of  $20,295.39,  net,  to  be  in- 
vested. 

This  entire  amount  of  money  appellants  represented  and  re- 
jx>rted  they  had  invested  in  flax  seed  for  appellees^  and  with  it 
they  had  purchased  fifteen  thousand  one  hundred  and  seventy- 
two  bushels.     They  had  also  received  the  additional  amount  of 
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eight  hundred  and  five  bushels  of  rent  seed;  making,  in  all, 
fifteen  thousand  nine  hundred  and  seventy-seven  bushels, 
which  amount  was,  on  the  25th  day  of  November,  1872,  re- 
ported to  appellees  as  having  been  bought  and  then  held  in 
store  by  appellants  for  them,  and  for  which  amount  appellees 
paid  the  firm  of  ¥m.  E.  Stone  &  Co.,  appellants,  as  is  fully 
established  by  the  evidence. 

Appellees  base  their  right  of  recovery  on  the  ground,  that 
appellants  did  not  invest  all  of  their  money  in  flax  seed,  as 
they  had  represented;  that  a  portion  of  the  money  furnished 
was  not  invested,  and  that  they  were  entitled  to  recover  it 
back.  Upon  this  point,  evidence  was  introduced  by  appellees 
tending  to  prove  that  the  statement  of  the  quantity  of  flax 
seed  purchased  and  held  was  false,  and,  in  our  judgment,  the 
evidence  fairly  establishes  the  fact,  that  appellants  had  not 
purchased  the  quantity  of  seed  they  represented,  and  for  which 
they  had  received  the  money  of  appellees. 

Upon  this  question  of  fact  submitted  to  the  jury,  they,  by 
special  verdict,  found  a  deficit  in  the  amount  purchased,  of 
three  thousand  and  twenty-one  bushels,  and  upon  a  careful  in- 
spection of  the  evidence,  we  are  satisfied  the  finding  of  even  a 
larger  amount  would  have  been  justified. 

In  addition  to  this,  it  was  proven,  or  at  least  evidence  was 
introduced  tending  to  prove,  that  of  the  seed  purchased  and 
held  in  the  warehouse  belonging  to  appellees,  Win.  E.  Stone, 
one  of  the  appellants,  without  any  pretense  of  right  or  author- 
ity, shipped  to  Chicago,  and  sold  to  one  August  John,  some 
fourteen  hundred  and  eighty-seven  bushels.  This,  together 
with  the  deficit  of  three  thousand  and  twenty-one  bushels,  was 
ample  to  sustain  the  amount  of  the  verdict  rendered  by  the 
jury;  and,  even  if  it  be  true,  as  insisted  by  appellants,  that 
appellees  recovered  of  the  insurance  companies  for  the  flax 
seed  burned  in  the  warehouse,  that  fact  does  not,  in  the  least, 
militate  against  the  justness  of  the  verdict.  The  record,  how- 
ever, fails  to  disclose  the  quantity  of  seed  burned  for  which  a 
recovery  was  had  from  the  insurance  companies  by  appellees. 

24— 73d  III. 


370  Stone  et  al.  v.  Daggett  et  at.  [Sept.  T. 

Opinion  of  the  Court. 

In  regard  to  ^the  second  question,  it  appears,  from  the  evi- 
dence, that  on  or  about  the  9th  day  of  November,  1872,  the 
firm  of  ¥m.  E.  Stone  &  Co.  was  dissolved;  appellees  had, 
however,  no  notice  of  that  fact  until  about  the  18th  day  of 
February,  1873.  Afterwards,  and  on  the  25th  day  of  January, 
1873,  ¥m.  E.  Stone  prepared  and  executed,  in  his  own  name, 
two  warehouse  receipts,  one  for  three  thousand,  and  the  other 
for  seven  thousand  four  hundred  and  fifty  bushels  of  flax  seed, 
which  were  sent  by  mail  to  appellees,  at  their  residence  in  La- 
fayette, Ind.  It  is  claimed  by  appellants  that  these  warehouse 
receipts  constituted  a  new  contract,  and  that  after  their  execu- 
tion and  delivery  the  firm  of  Wra.  E.  Stone  &  Co.  was  released 
from  liability  on  the  original  contract  in  regard  to  the  seed, 
and  Win.  E.  Stone  was  accepted  in  lieu  of  the  firm. 

The  court,  against  the  objection  of  appellants,  permitted 
appellees  to  introduce  evidence  tending  to  show  they  did  not 
agree  to  accept  Wm.  E.  Stone  instead  of  the  firm,  and  that 
they  did  not  assent  to  the  change  in  the  contract  as  evidenced 
by  the  warehouse  receipts. 

The  contract  under  which  the  money  was  furnished  to  pur- 
chase the  seed,  was  made  with  the  company.  The  seed  was  pur- 
chased by  the  firm,  and  it  was  held  in  the  warehouse  by  the 
company. 

When  the  warehouse  receipts  were  mailed  by  Wm.  E.  Stone 
to  appellees  and  received  by  them,  whether  this  changed  the 
original  contract  and  shifted  the  liability  of  the  firm  to  that  of 
Wm.  E.  Stone,  would  depend  on  the  fact,  whether  appellees 
accepted  the  receipts  as  a  new  contract;  and  whether  appellees 
assented  to  and  accepted  these  receipts,  was  a  question  of  fact 
to  be  determined  by  the  jury  from  the  evidence  bearing  upon 
that  question. 

In  order  to  constitute  a  valid  and  binding  contract,  the 
minds  of  the  contracting  'parties  must  meet.  It  is  not  pre- 
tended that  appellees  contracted  expressly,  in  writing  or  other- 
wise, to  release  the  firm  and  accept  Wm.  E.  Stone;  but  the 
argument  is,  because  they  received  the  warehouse  receipts  they 
assented,  and  therefore  are  bound  ;   but   assent  can  not  be 
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established  from  the  fact,  alone,  that  the  receipts  were  received 
through  the  mail  and  retained  by  appellees.  That  fact  ma}7 
tend  to  establish  assent,  but  other  evidence  may  be  resorted  to, 
which  was  done,  to  show  that  appellees  did  not  in  fact  agree 
and  assent  to  accept  the  receipts  as  a  new  contract.  While 
parol  evidence  can  not  be  resorted  to  to  change  the  terms  of  a 
contract  in  writing,  yet  it  was  proper  for  the  court  to  permit 
the  evidence  introduced  to  show  that  the  minds  of  the  parties 
did  not  meet  in  the  pretended  contract;  that  the  contract 
claimed  was  not  in  fact  consummated  by  the  assent  of  appel- 
lees.    McEwen  v.  Morey,  60  111.  32. 

Upon  this  point  the  evidence  was  conflicting,  and  it  was  for 
the  jury  to  determine;  and  while  the  fact  that  appellees  had 
instituted  a  suit  against  appellant  Stone  alone,  might  be  re- 
garded as  a  strong  fact  in  support  of  appellants'  theory  of  the 
case,  yet  the  jury,  from  all  the  evidence,  found  that  the  original 
contract  was  not  abandoned,  but  in  force,  and  the  firm  liable, 
and  we  can  not,  under  all  the  evidence,  disturb  the  finding. 

The  instructions  given  for  appellees,  to  which  objections 
have  been  made,  we  think,  in  substance,  state  the  law  cor- 
rectly. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


William  Nason 


Henry  Letz. 

1.  Practice  —  when  bill  of  exceptions  must  contain  all  the  evidence. 
Where  an  assignment  of  error  questions  the  finding  of  the  jury  upon  the  evi- 
dence before  them,  all  the  evidence  must  he  preserved  in  the  bill  of  excep- 
tions, and  it  must  so  state,  or  it  will  be  presumed  there  was  evidence  to 
warrant  the  finding.  When,  however,  that  question  is  not  raised,  but  the 
question  is  as  to  the  admissibility  of  a  specific  item  of  evidence,  and  it  is 
stated  the  evidence,  with  that  offered,  tends  to  prove  the  issue,  no  further 
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evidence  need  be  set  out  to  raise  the  question  of  the  admissibility  of  that 
particular  item. 

2.  Same — motions  not  a  part  of  the  record.  A  motion  for  a  new  trial  is 
not  a  part  of  the  record,  and  in  order  to  become  so,  it  must  be  embodied  in 
a  bill  of  exceptions. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Josiah  McEoberts,  Judge,  presiding. 

Messrs.  Barber  &  Munn,  for  the  plaintiff  in  error. 

Messrs.  Hill  &  Dibell,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  ejectment,  brought  in  the  Will  cir- 
cuit court,  by  plaintiff  in  error  against  defendant  in  error, 
for  the  recovery  of  the  undivided  half  of  a  tract  of  land. 
Defendant  interposed  the  plea  of  not  guilty,  and  a  trial  was 
had  resulting  in  favor  of  defendant.  Plaintiff  below  there- 
upon prosecuted  this  writ  of  error,  and  asks  a  reversal  on  the 
ground  that  the  court  excluded  a  power  of  attorney,  and  a 
deed  thereunder,  in  his  chain  of  title. 

Plaintiff,  by  the  evidence  of  his  attorneys,  made  proof  that 
they  did  not  have  possession  of  the  title  deeds,  and  that  plain- 
tiff, in  corresponding  with  one  of  them,  stated  he  had  never 
had  possession  of  the  title  papers  proposed  to  be  read  by  him 
on  the  trial.  On  this  preliminary  proof,  there  was  read  from 
the  records  of  Will  county  the  record  of  a  deed  from  Erastus 
Case  and  wife  to  John  Birge,  for  the  land  in  controversy.  He 
then  offered  to  read  from  the  records  a  power  of  attorney  from 
John  Birge  to  Nathan  C.  Geer,  giving  to  him  full  power  and 
.  authority  to   sell  any  land  he  held  in  Will   county. 

To  the  reading  of  this  power  of  attorney  in  evidence,  it  was 
objected  that  there  was  not  sufficient  preliminary  proof  to  au- 
thorize a  copy  from  the  records  to  be  introduced ;  that  there 
was  no  official  seal  to  the  certificate  of  acknowledgment;  that 
the  conveyance  from  Case  to  Birge  was  a  personal  trust,  and 
could  not  be  delegated  to  Geer;  that  if  it  could  be  delegated, 
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the  warrant  of  attorney  showed  no  such  intention.  The  court 
below  sustained  the  objection,  and  refused  to  permit  it  to  be 
read  in  evidence. 

He  also  offered  a  deed  from  Birge  to  John  Sims,  executed 
by  Geer  as  attorney  in  fact  for  Birge.  On  objections  made  by 
defendant,  this  deed  was  excluded.  Plaintiff,  in  connection 
with  this  deed,  offered  to  prove  title  by  conveyances  from  Sims 
to  himself  prior  to  the  commencement  of  this  suit. 

The  bill  of  exceptions  also  states,  on  the  offer  of  the  record 
of  the  deed  from  Case  to  Birge,  "  to  further  sustain  the  issues 
on  his  part,  plaintiff,  by  his  attorneys,  among  other  items  of 
evidence  tending  to  prove  title  of  the  premises  in  controversy 
in  plaintiff  in  this  suit,  from  the  United  States  government,  of- 
fered in  evidence  the  record  of  a  deed  from  Erastus  Case  and 
wife  to  John  Birge,  recorded  in  said  book  '  G,'  page  254."  This 
deed  was  admitted  in  evidence. 

It  is  urged,  by  defendant  in  error,  that  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence,  and  for  that 
reason  the  court  should  not  consider  the  error  assigned  on 
the  exclusion  of  the  power  of  attorney  and  the  deed.  In  this, 
defendant  in  error  misapprehends  the  practice.  Where  the 
error  assigned  questions  the  finding  of  the  jury  under  the  evi- 
dence before  them,  all  the  evidence  must  be  preserved  in  the 
bill  of  exceptions,  and  it  must  so  state,  or  we  will  presume 
the  evidence  warranted  the  finding. 

Where,  however,  that  question  is  not  raised,  but  a  question 
as  to  the  admissibility  of  a  specific  item  of  evidence,  and  it  is 
stated  that  the  evidence,  with  that  offered,  tends  to  prove 
the  issue,  no  further  evidence  need  be  set  out  to  raise  the  ques- 
tion of  the  admissibility  of  that  particular  item  of  evidence. 
Suppose,  in  this  case,  the  bill  of  exceptions  had  stated  that 
plaintiff  had  deraigned  title  from  the  general  government  to 
Case,  or  had  offered  evidence  tending  to  prove  such  title,  and  after 
the  rejection  of  the  power  of  attorney  and  deed,  he  had  offered, 
as  he  did,  to  prove  the  conveyance  of  title  from  Sims  to  him, 
there  could  be  no  doubt  that  the  question  of  the  admissibility 
of  those  instruments  would  have  been  fairly  and  properly  pre- 
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sented.  If  that  was  the  only  question  he  desired  to  present, 
why  incur  the  expense,  incumber  the  record  and  render  it  more 
inconvenient  to  copy  deeds  at  large  into  the  bill  of  exceptions, 
when  there  exists  no  objection  to  them  as  evidence?  It  is  no 
part  of  the  duty  of  an  attorney  to  oppress  litigants  with  un- 
necessary costs. 

So,  where  a  party  only  desires  to  question  the  decision  of 
the  court  in  giving  or  refusing  instructions,  it  is  seldom 
necessary  to  set  out  all  the  evidence  in  the  case,  nor  do  we 
regard  it  as  the  best  practice.  "Where  it  is  stated  that  the  evi- 
dence tended  to  prove  the  issues  in  the  case,  but  was  conflict- 
ing, the  propriety  of  giving  or  refusing  an  instruction  is  as 
fairly  presented  as  by  setting  out  voluminous  questions  and 
answers,  which  impose  on  attorneys  an  unnecessary  amount  of 
labor  and  oppress  parties  with  unnecessary  costs.  It  requires 
no  great  skill  to  so  prepare  a  bill  of  exceptions  as  to  present 
such  questions  without  embodying  all  the  evidence  in  the 
record. 

It  is,  however,  urged  that  even  if  this  bill  of  exceptions  is 
so  framed  as  to  present  the  question  sought  to  be  raised,  it  is 
wholly  insufficient,  because  it  nowhere  appears  from  the  bill  of 
exceptions  that  there  was  a  motion  for  a  new  trial  overruled 
by  the  court;  that  the  mere  entry  of  such  a  motion  does  not 
make  it  a  part  of  the  record,  but  to  become  a  matter  of  record 
it  must  be  embodied  in  the  bill  of  exceptions.  This  court  has 
so  announced  the  rule  in  the  cases  of  Daniels  v.  Shields,  38 
111.  197,  McClurhin  v.  Ewmg,  42  111.  283,  and  Gill  v.  The 
People,  id.  321.  These  cases  are  regarded  as  conclusive  of  the 
practice  on  this  question.  From  them  we  are  prohibited  from 
inquiring  into  the  question  whether  the  court  erred  in  reject- 
ing this  evidence.  It  was  only  ground  for  a  new  trial  if  erro- 
neous, and  should  have  been  so  urged;  and  on  overruling  the 
motion,  it  should  have  been  preserved  in  a  bill  of  exceptions, 
before  error  could  be  assigned  on  that  decision  of  the  court. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Josiah  D.  Bodley 

v. 
James  M.  Higgins. 

Promissory  note — of  the  delivery.  Where  notes  are  executed  by  a  party, 
with  personal  security,  in  compromise  of  a  prior  claim,  and  when  left  with 
the  payee's  agent  objection  is  made  to  their  form  only,  and  he  retains  them, 
to  see  if  the  form  can  not  be  changed-,  but  agreeing  to  accept  them  if  this 
can  not  be  effected,  this  will  be  a  sufficient  delivery  to  give  them  effect. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hor>. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Taylor  &  Kendall,  for  the  appellant. 

Messrs.  Eckels  &  Kyle,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

These  notes  were  executed  to  be  delivered  to  Higgins,  the 
successful  plaintiff  in  the  action.  Of  this  there  can  be  no  dis- 
pute. They  were  the  result  of  a  compromise  between  the 
plaintiff  and  his  debtor,  A.  R.  Bodley,  by  which,  in  considera- 
tion of  these  notes  to  be  signed  by  appellant,  and  which  he  did 
sign,  the  plaintiff  relinquished  a  substantial  part  of  his  claim 
against  A.  R.  Bodley.  There  is  conflict  in  the  testimony  as 
to  the  acceptance  of  these  notes  by  Jones,  the  agent  of  Higgins. 
Driscoll  was  the  attorney  of  A.  R.  Bodley,  and  seemed  to  have 
taken  part  in  the  negotiation  of  the  business,  and  the  notes 
were  sent  to  him  after  being  signed  by  appellant  and  A.  R. 
Bodley,  to  be  delivered  to  Higgins  on  the  surrender  by  him 
of  these  notes,  and  a  chattel  mortgage  he  held  against  A.  R. 
Bodley.  The  actual  surrender  of  these  securities  was  not  a 
condition  of  the  execution  of  the  notes,  but  these  notes  were 
to  take  the  place  of  the  other  instruments,  he,  A.  R.  Bodley, 
to  be  discharged  therefrom  on  the  execution  of  the  notes  in 
suit. 

The  ground  of  objection  by  Jones  to  receiving  the  notes  was 
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on  account  of  their  form,  but  it  is  clearly  inferrible,  from  the 
testimony,  if  notes  in  a  different  form  could  not  be  had  these 
would  be  accepted,  and  they  were  accepted  by  the  agent,  and 
the  other  securities  placed  in  the  custody  of  the  court,  and  in 
such  a  position  that  the  maker  of  them  can  never  be  made  lia- 
ble upon  them.  This  was  the  whole  object  of  the  agreement, 
and  if  it  is  substantially  performed  there  is  no  just  ground  of 
complaint. 

There  was  no  technical  delivery  of  these  notes,  but  they  have 
been  applied  to  the  purpose  for  which  the  maker  intended 
them.  They  came  into  the  possession  of  plaintiff  in  an  indi- 
rect but  in  a  fair  and  honest  way,  as  paper  to  which  he  was 
entitled.  The  sudden  death  of  Mr.  Driscoll  presents  a  full 
explanation  of  the  transaction.  He  might  explain  why  these 
notes  were  kept  in  his  pocket  and  not  placed  on  his  files  in  his 
safe,  and  he  might  give  as  the  reason  his  expectation  of  meeting 
Jones,  the  agent,  casually  on  the  street,  or  not  at  his  place  of 
business,  and  have  the  notes  ready  to  deliver  to  him  when 
Jones  should  inform  him  he  would  accept  them  in  the  form 
they  were  in.  The  notes  were  executed  for  the  benefit  of  the 
plaintiif,  to  pay  a  debt  due  him,  and  he  has  them  honestly  in 
his  possession,  agreeable  to  the  intention  of  appellant,  and  he 
ought  not  to  complain.  The  judgment  against  him  for  the 
amount  of  the  notes  is  what  he  contracted  to  pay. 

The  pretense  that  these  notes  were  accidentally  left  on  Mr. 
Driscoll's  table,  is  mere  pretense.  They  were  brought  there 
by  A.  R.  Bodley,  to  be  delivered  to  the  plaintiff,  and  when 
Jones,  the  agent,  objected  to  the  form,  it  was  in  the  contem- 
plation of  the  parties  that  an  effort  would  be  made  to  change 
the  form.  If  A.  R.  Bodley  was  not  satisfied  with  this,  why 
did  he  not  resume  possession  of  the  notes?  He  never  thought 
of  doing  so.  He  well  knew  for  what  reason  Jones  was  reluct- 
ant to  take  the  notes,  and  he  made  no  opposition  that  an  effort 
should  be  made  to  change  the  form  of  the  notes.  The  evidence 
was  sufficient  to  satisfy  the  jury  these  notes  were  the  property 
of  the  plaintiff,  whenever  he  or  his  agent  should  decide  to  take 
them. 
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The  circumstances  attending  these  notes  at  the  office  of  Mr. 
Driscoll,  are  related  differently  by  A.  R.  Bodley,  in  behalf  of 
appellant,  and  by  Jones  and  Kenny,  the  law  partners  of  Mr. 
Driscoll,  and  the  jury  were  bound  to  consider  and  weigh  all 
this  evidence,  and  we  can  not  say  they  have  found  against  its 
preponderance.  Jones  testified  that  all  the  papers  were  left 
with  Mr.  Driscoll  until  it  could  be  ascertained  whether  appel- 
lant would  execute  notes  in  a  different  form,  whilst  really  there 
was  no  substantial  objection  to  the  form  adopted,  appellant 
signing  as  "  surety."  Mr.  Kenny  testified,  as  his  impression, 
that  if  appellant  would  not  execute  notes  in  a  different  form, 
then  Mr.  Driscoll  was  to  surrender  to  Jones  the  notes  in  suit. 
The  jury  had  a  right  to  believe  all  this,  and  there  is  nothing 
unusual  or  unreasonable  in  the  transaction. 

Much  complaint  is  made  of  plaintiff's  second  instruction. 
"We  perceive  nothing  objectionable  in  it.  There  was  evidence 
on  which  to  base  it,  and  the  law  is  fairly  stated.  On  that 
arrangement  being  made,  Higgins  could  maintain  no  action 
on  the  original  notes. 

The  objection  that  the  three  notes  and  chattel  mortgage  were 
not  surrendered  simultaneous  with  the  delivery  of  these  notes, 
is  not  tenable.  Neither  appellant  nor  his  co-maker  can  be 
prejudiced  thereby,  as  they  have  been  surrendered  in  court, 
and  are  now  beyond  control  of  appellee. 

On  the  theory  we  consider  the  just  one  of  this  case,  appel- 
lant's instructions  were  properly  refused. 

This  is  a  cause  peculiarly  fitted  for  the  consideration  of  a 
jury,  and  considering  all  the  facts,  as  found  in  this  record,  we 
think,  in  the  conclusion  they  reached,  they  have  done  justice 
between  these  parties,  and  their  finding  should  not  be  dis- 
turbed. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Samuel  Gliokauf 

v. 

Gottlieb  Kaufmann  et  al. 

1.  Guaranty — when  indorsement  of  note  amounts  to.  Where  the  name 
Of  a  person  not  the  payee  of  a  note  is  indorsed  on  it  before  delivery,  in  the 
absence  of  evidence  to  the  contrary,  he  indorses  it  as  guarantor. 

2.  A  party  to  a  tripartite  agreement  undertook,  on  his  part,  that,  when 
the  contract  was  executed  by  all  the  creditors  of  the  third  party,  he  would 
assume  and  become  responsible  for  a  certain  per  cent  of  the  indebtedness 
of  the  third  party  to  them,  respectively,  and  would  deliver  to  them  the  notes 
of  the  third  party,  with  his  indorsement,  for  the  amount.  In  pursuance  of 
this  agreement,  he  indorsed  notes  given  by  the  third  party,  payable  to  the 
creditors :  Held,  that  his  liability  was  that  of  a  guarantor,  and  not  of  a 
mere  indorser. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Allan  C.  Story,  and  Mr.  Rtjfus  King,  for  the  appel- 
lant. 

Mr.  Adolph  Moses,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  question  raised  is,  whether  appellant  is  the  guarantor, 
or  indorser,  at  common  law  or  under  our  statutes,  of  the  notes 
which  are  the  subject  of  this  litigation.  The  declaration  de- 
clares against  appellant  as  the  guarantor  of  two  promissory 
notes,  executed  by  Rothchild,  and  payable  to  the  order  of 
appellees,  to  which  he  filed  three  pleas — first,  that  he  did  not 
undertake  and  promise,  or  guarantee,  in  manner  and  form  as 
alleged;  second,  that  he  did  not  execute  any  guaranty,  in 
writing,  on  either  of  said  notes;  and  third,  that  he  did  not,  in 
any  manner  or  form,  guarantee  the  payment  of  the  notes;  all 
of  which  were  verified  by  his  affidavit. 

We  have  carefully  considered  the  case  in  the  light  of  the 
evidence,  and  we  can  not  but  regard  the  undertaking  of  appel- 
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lant  as  a  primary  obligation,  being  that  of  a  guarantor,  and 
not  as  a  mere  indorser  at  common  law,  or  under  the  liability 
imposed  by  our  statute. 

From  the  evidence  of  appellant,  who  was  a  witness  in  his 
own  behalf,  it  appears  he  wrote  his  name  across  the  back  of 
the  notes,  at  the  date  of  their  execution,  and  before  delivery; 
that  no  guaranty  was  then  written  over  it;  and,  while  he  most 
positively  declares  he  never  guaranteed  the  notes,  he  neverthe- 
less does  state  he  indorsed  the  notes  in  pursuance  of  the 
tripartite  agreement  introduced  in  evidence.  That  agreement 
was  signed  by  the  creditors  of  Leopold  Rothchild,  among 
whom  were  appellees,  the  maker  of  the  notes,  Leopold  Roth- 
child, and  appellant.  It  was  agreed  the  creditors  would  accept, 
in  full  satisfaction  of  their  respective  claims,  35  per  centum  in 
consideration  of  being  secured  the  same  by  the  indorsement, 
or  acceptance,  of  appellant  on  the  notes  of  Rothchild;  and 
appellant,  on  his  part,  agreed  that,  upon  the  execution  of  the 
agreement  by  all  the  creditors,  he  would  assume  and  become 
responsible  to  each  of  them,  respectively,  for  35  per  centum 
of  his  or  their  claims  against  Rothchild,  and  would  deliver  to 
the  creditors,  in  settlement  thereof,  the  individual  notes  of 
Rothchild,  with  his  own  indorsement  thereon,  or,  at  the  option 
of  any  creditor,  the  drafts  of  Rothchild,  accepted  by  him  and 
payable  as  stipulated. 

The  rule  of  law  is  so  well  settled,  by  a  uniform  course  of 
decisions  in  this  State,  it  admits  of  no  further  discussion  that, 
where  the  name  of  a  person  not  the  payee  of  the  note  is 
indorsed  on  it  before  delivery,  the  presumption  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  he  indorsed  it  as  guarantor. 
Cushman  v.  Dement,  3  Scam.  497;  Lincoln  v.  Hinzey,  51 
111.  435. 

This  presumption  has  not  been  overcome  by  anything  in  the 
evidence.  The  oral  testimony  in  the  case  must  be  considered 
in  connection  with  the  written  agreement  between  the  parties, 
and  when  that  is  done,  it  very  clearly  appears  appellant  in- 
dorsed the  notes  as  guarantor,  and  not  in  the  capacity  of  an 
indorser  at  common  law.     The  terms  employed  in  the  written 
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agreement  are  wholly  inconsistent  with  appellant's  theory  of 
the  case.  He  was  to  "assume  and  become  responsible"  on 
the  notes  to  be  given,  and,  at  the  option  of  any  creditor,  he  was 
to  "  accept "  the  drafts  of  Rothchild.  These  words  indicate  as 
unequivocally  as  language  can  that  appellant's  obligation  was 
primary,  not  secondary.  He  was  to  indorse  the  notes — that  is, 
he  was  to  place  his  name  on  the  back  of  them.  But  how? 
Not  in  the  capacity  of  indorser  as  at  common  law,  or  as 
assignor  under  our  statute,  but  in  pursuance  of  the  written 
agreement,  so  as  to  become  responsible  primarily  as  an  origi- 
nal undertaking.  The  fact  the  creditors  had  the  option  to 
have  him  accept  the  drafts  of  Rothchild,  is  conclusive  evi- 
dence the  obligation  he  was  to  assume  was  absolute,  and  not 
conditional. 

The  court  was  asked  by  counsel  to  decide  the  agreement 
between  appellant  and  appellees  was  that  of  indorser  at  com- 
mon law,  or  that  of  assignor  under  the  statute  of  this  State. 
This  the  court  properly  refused  to  do.  Appellant  was.  not  a 
mere  common  law  or  statutory  indorser.  The  legal  effect  of 
the  agreement  was,  to  make  him  a  guarantor  of  the  payment, 
and  not  merely  of  the  collection  of  the  notes  to  be  given  in 
satisfaction  of  Roth  child's  indebtedness.  The  evidence  is  full 
to  this  point.  Hence,  appellees  were  authorized  to  write  a 
guaranty  over  the  signature  of  appellant.  It  was  the  legal 
effect  of  the  agreement  between  the  parties. 

The  court  committed  no  error  in  construing  the  contract, 
and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Henry  C.  Wright 

v. 

Lotjis  P.  Brosseau  et  al. 

1.  Partnership — authority  of  partner  to  execute  notes  in  firm  name. 
The  implied  authority  of  one  partner  to  make  notes  in  the  firm  name,  and 
so  bind  the  firm,  extends  only  to  transactions  in  reference  to  the  business 
of  the  partnership,  and  on  partnership  account. 

2.  Same — a  new  partner,  coming  into  an  existing  firm,  will  not  be  liable 
in  respect  to  debts  contracted  by  the  firm  previously  to  his  entering  it,  unless 
he  expressly  assumes  them. 

3.  Same — liable  on  partnership  paper  in  hands  of  bona  fide  indorsee,  for 
value,  though  executed  through  fraud  of  one  partner.  If  the  holder  of  a 
partnership  negotiable  security,  issued  through  the  fraud  of  one  of  the 
partners,  shows  himself  to  be  a  bona  fide  indorsee  for  value,  without  notice 
of  the  fraud,  the  paper  in  such  hands  is  binding  on  the  firm. 

4.  In  a  suit  on  partnership  paper,  where  the  defendants  show  that  the 
paper  was  executed  by  a  partner  in  fraud  of  the  firm,  it  throws  the  burden 
of  proof  on  the  plaintiff,  to  show  that  he  came  by  the  note  fairly  and  with- 
out knowledge  of  the  fraud,  and  that  he  paid  a  consideration  for  it. 

5.  Instructions — underscoring  portions  of  not  approved.  The  under- 
scoring  of  portions  of  an  instruction  is  not  a  practice  to  be  approved  of,  as 
it  may  mislead  the  jury  to  give  undue  weight  to  such  portions,  to  the  under, 
valuing  of  other  parts  of  the  instruction. 

Mr.  Thomas  P.  Bonfield,  and  Mr.  James  ~N.  Orr,  for  the 

appellant. 

Mr.  J.  Brosseau,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  by  Henry  C.  Wright,  as  indorsee,  upon 
two  certain  promissory  notes,  bearing  date  January  1,  1870, 
and  payable  to  Nordyke,  Marmion  &  Co.,  one  eight  and  the 
other  thirteen  months  after  date.  The  suit  was  against  Louis 
P.  Brosseau,  John  B.  Martin,  and  John  Martin,  as  makers  of 
the  notes  as  partners  under  the  firm  name  of  Brosseau,  Mar- 
tin &  Co.  In  addition  to  pleas  of  the  general  issue  filed  by 
Brosseau  and  John  B.  Martin,  and  John  Martin,  respectively, 
John  Martin  filed  his  sworn  pleas,  denying  the  partnership, 
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and  denying  the  execution  of  the  notes  by  the  partnership. 
Upon  trial  before  a  jury  a  verdict  was  rendered  against  the  de- 
fendants Brosseau  and  John  B.  Martin,  and  in  favor  of  John 
Martin,  and  there  was  judgment  accordingly,  from  which  the 
plaintiff  appealed. 

Errors  are  assigned,  that  the  verdict  is  contrary  to  the  evi- 
dence, and  that  the  court  improperly  refused  and  gave  instruc- 
tions. 

There  had  been  a  previous  firm  of  Brosseau  &  Martin,  and 
the  evidence  was  contradictory  as  to  whether  John  Martin  had 
become  a  member  of  that  firm,  under  the  new  name  of  Bros- 
seau, Martin  &  Co.,  on  the  1st  of  January,  1870,  the  time  the 
notes  were  executed,  or  did  not  become  such  member  until 
afterward,  January  28.  But  the  evidence  was  undisputed,  that 
the  notes  were  not  given  for  any  debt  of  the  firm  of  Brosseau, 
Martin  &  Co.,  but  were  given  for  and  on  account  of  a  previous 
existing  indebtedness  to  Nordyke,  Marmion  &  Co. 

The  business  of  the  partnership  was  that  of  milling.  The 
original  firm  was  Owen,  Brosseau  &  Co.  That  firm  had  con- 
tracted a  debt  to  Nordyke,  Marmion  &  Co.,  for  mill  machinery 
furnished  by  the  latter.  The  firm  of  Brosseau  &  Martin  had 
succeeded  the  one  of  Owen,  Brosseau  &  Co.,  in  the  ownership 
and  carrying  on  of  the  mill,  and  had  assumed  the  payment  of 
this  indebtedness  to  Eordyke,  Marmion  &  Co.,  as  a  debt  of  the 
mill.  The  notes  in  suit  were  given  for  this  indebtedness,  the 
notes  being  executed  by  Louis  P.  Brosseau,  he  signing  the 
firm  name  of  Brosseau,  Martin  &  Co.  Louis  P.  Brosseau  was 
a  member  of  both  firms,  of  Brosseau  &  Martin,  and  Brosseau, 
Martin  &  Co. 

The  firm  of  Brosseau  &  Martin  was  composed  of  Louis  P. 
Brosseau  and  John  B.  Martin.  John  Martin,  the  appellee, 
purchased  a  portion  of  the  interest  of  John  B.  Martin  in  the 
mill,  the  style  of  the  firm  then  becoming  that  of  Brosseau, 
Martin  &  Co.  There  was  conflicting  evidence  as  to  whether 
John  Martin,  upon  entering  into  the  partnership,  assumed  the 
payment  of  any  portion  of  the  then  mill  indebtedness  or  not. 
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The  preponderance  of  the  testimony,  we  think,  warranted  the 
jury  in  finding  against  such  assumption. 

It  is  the  clearly  established  doctrine,  that  a  new  partner, 
coming  into  an  existing  firm,  will  not  be  liable  in  respect  to 
debts  contracted  by  the  firm  previously  to  his  entering  it,  un- 
less he  expressly  assumes  them.  The  implied  authority  of 
one  partner  to  make  notes  in  the  firm  name,  and  so  bind  the 
firm,  extends  only  to  transactions  in  reference  to  the  business 
of  the  partnership,  and  on  partnership  account. 

If,  then,  John  Martin  had  been  a  member  of  the  firm  of 
Brosseau,  Martin  &  Co.,  at  the  time  the  notes  in  suit  were 
given,  as  they  were  not  given  for  a  debt  of  that  firm,  but  for  a 
debt  of  Owen,  Brosseau  &  Co.  to  JSTordyke,  Marmion  &  Co., 
which  had  been  assumed  by  the  previous  firm  of  Brosseau  & 
Martin,  and  as  the  notes  were  so  given  without  the  express  or 
implied  sanction  of  the  appellee,  as  the  jury  were  warranted 
to  find,  it  was  in  judgment  of  law  a  fraudulent  transaction,  and 
the  notes  void,  in  respect  to  the  partnership  of  Brosseau,  Mar- 
tin- &  Co.  Such  is  the  rule  as  respects  Nordyke,  Marmion  & 
Co.,  the  payees  of  the  notes,  who  took  them  in  payment  of  their 
own  debt.     3  Kent  Com.  42;  Parsons  on  Part.  202. 

But  a  different  rule  applies  as  to  a  bona  fide  indorsee  for 
value  without  notice  of  the  fraud.  And  here  arises  the  ques- 
tion on  instructions.  It  is  insisted  that  the  court  erred  in  re- 
fusing to  give  the  following  instructions,  on  behalf  of  the 
plaintiff: 

"  16.  For  the  plaintiff,  the  court  instructs  you,  that  a  note 
in  the  hands  of  an  innocent  indorsee,  signed  by  one  of  the 
members  of  a  partnership  firm,  in  the  name  of  the  firm,  with- 
out the  knowledge  or  consent  of  his  partners,  binds  the  firm, 
although  the  note  was  given  for  a  debt  unconnected  with  the 
business  of  the  partnership;  and  if  you  believe,  from  the  evi- 
dence in  this  case,  that  the  notes  in  evidence  were  signed  in  the 
firm  name  of  Brosseau,  Martin  &  Co.,  by  Louis  P.  Brosseau, 
one  of  the  members  of  said  firm,  after  John  Martin,  Sr.,  had 
become  a  member  of  the  said  firm;  and  further  find,  from  the 
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evidence,  that  the  plaintiff  is  an  innocent  indorsee  of  the  said 
notes,  then  the  plaintiff  is  entitled  to  recover  in  /this  action 
against  all  the  members  of  said  firm,  including  the  defendant, 
John  Martin,  Sr.,  although  the  notes  in  evidence  may  have 
been  given  for  a  debt  unconnected  with  the  business  of  the 
partnership  firm  of  Brosseau,  Martin  &  Co." 

"  20.  And  even  if  you  should  not  believe,  from  the  evi- 
dence, that  the  liabilities  of  Owen,  Brosseau  &  Co.,  or  Bros- 
seau &  Martin,  were  assumed  by  the  firm  of  Brosseau,  Martin 
&  Co.,  yet,  if  you  believe,  from  the  evidence,  that  Henry  C. 
Wright,  the  plaintiff  in  this  suit,  purchased  the  notes  in  suit 
of  the  firm  of  Nordyke,  Marmion  &  Co.,  and  without  any  in- 
formation or  notice  that  the  notes  sued  upon  were  not  given 
for  a  liability  for  which  the  firm  of  Brosseau,  Martin  &  Co., 
were  holden  on,  the  plaintiff  is  still  entitled  to  recover  the  full 
amount  remaining  due  upon  said  notes;  and  the  indorsement 
of  the  notes  by  Nordyke,  Marmion  &  Co.,  upon  the  back 
thereof,  to  the  plaintiff,  is  prima  facie  evidence  that  the  said 
plaintiff  purchased  the  said  notes  before  the  same  became  due. 

"  21.  The  burden  of  proof  is  on  the  defendant  to  show  that 
the  notes  were  sold  to  the  plaintiff  after  the  same  became  due, 
if  he  puts  in  any  claim  of  that  kind;  and,  if  the  defendants 
also  claim  that  the  plaintiff  had  any  notice  that  the  notes  were 
given  for  an  indebtedness  that  the  firm  of  Brosseau,  Martin  & 
Co.  was  not  liable  for,  then  it  is  their  duty  to  prove  such  facts, 
and,  until  then,  the  law  presumes  said  notes  were  sold  to  the 
plaintiff  before  they  became  due,  and  that  he  is  an  innocent 
purchaser." 

And  in  giving  for  the  defendant  John  Martin  this  instruc- 
tion: 

"  3.  You  are  further  instructed  that,  as  to  the  defendant, 
John  Martin,  Sr.,  if  you  find,  from  the  evidence,  that  the  debt 
for  which  the  said  notes  were  given  was  incurred  before  the 
firm  of  Brosseau,  Martin  &  Co.,  existed,  then  the  plaintiff  can 
not  recover,  unless  he  prove,  by  a  preponderance  of  evidence, 
that  Martin,  Sr.,  either  assumed  the  indebtedness  when  he  en- 
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tered  the  firm,  or  that  he  expressly  authorized  Brosseau  to  sign 
the  notes." 

In  Parsons  on  Notes  and  Bills,  125,  in  treating  upon  this 
subject,  it  is  laid  down,  that  if  a  partner,  by  his  signature,  de- 
fraud the  firm,  it  does  not  discharge  them  from  liability  to  an 
innocent  third  party,  because  their  entering  into  partnership 
with  the  wrong-doing  partner  enabled  him  to  commit  the 
fraud ;  and  see  3  Kent  Com.  48.  And  so  in  the  work  of  the 
same  first  named  author,  on  Partnership,  in  a  note  to  page  212, 
it  is  said:  "  But  if  the  holder  of  a  partnership  negotiable  secu- 
rity, issued  through  the  fraud  of  one  of  the  partners,  show 
himself  to  be  a  bona  fide  indorsee  for  value,  without  notice  of 
the  fraud,  the  undoubted  general  rule  is,  that,  in  such  hands, 
the  paper  is  binding  on  the  firm." 

When  the  defendant  shows  a  note  to  have  been  executed  by 
a  partner,  in  fraud  of  the  firm,  it  throws  the  burden  of  proof 
upon  the  plaintiff  to  show  that  he  came  by  the  note  fairly  and 
without  knowledge  of  the  fraud.  Parsons  on  Notes  and  Bills, 
128 ;  Munroe  v.  Cooper  et  al.  5  Pick.  412.  A  bill  of  exchange 
thus  drawn  fraudulently,  or  a  promissory  note  so  made  or  in- 
dorsed, does  not  bind  the  firm  to  an  indorsee  of  the  original 
wrongful  holder  or  indorsee,  even  if  this  second  indorsee  be 
wholly  innocent,  unless  he  can  show  that  he  paid  a  considera- 
tion for  it.  Parsons  on  Part.  211,  and  see  Bank  of  St.  Albans 
v.  Gilliland)  23  Wend.  311;  The  Bank  of  Vergennes  v.  Cam- 
eron, 7  Barb.  143;  Chit.  Bills,  69,  648. 

There  was  no  proof  whatever  upon  the  subject  as  to  appel- 
lant's connection  with  the  notes  as  indorsee,  further  than  the 
production  of  the  notes,  with  a  special  indorsement  to  appel- 
lant upon  them,  without  date. 

The  evidence,  we  think,  under  the  authorities,  threw  upon 
the  plaintiff  the  burden  of  proving  that  he  received  the  note 
in  the  usual  course  of  business,  and  for  value.  And  in  view 
of  the  evidence,  the  16th  instruction  asked  for  the  plaintiff 
was  wrong  in  not  requiring  proof  that  the  plaintiff  paid  a  con-. 
sideration  for  the  notes.  The  20th  was  rightly  refused,  as 
25— 73d  III. 
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there  was  no  evidence  of  a  purchase  without  information  or 
notice,  upon  which  to  base  the  instruction;  and  the  21st  was 
erroneous  in  saying  the  law  presumed  the  plaintiff  was  an  in- 
nocent purchaser  until  the  defendant  had  made  proof  that 
plaintiff  had  notice  that  the  notes  were  given  for  an  indebted- 
ness the  firm  of  Brosseau,  Martin  &  Co.  was  not  liable  for. 

Another  refused  instruction,  asked  by  plaintiff,  that  the  pre- 
sumption was,  that  the  notes  were  indorsed  before  their  matu- 
rity, might  properly  have  been  given.  But  as  no  point  was 
made  upon  the  time  of  the  transfer  of  the  notes,  as  being  be- 
fore or  after  maturity,  so  far  as  appears  from  the  evidence  or 
instructions ;  and  as  the  defense  set  up  was  one  which  was 
available  even  if  the  notes  had  been  transferred  before  matu- 
rity, in  the  absence  of  proof  by  plaintiff  that  he  was  a  bona 
fide  indorsee  for  value,  without  notice  of  the  fraud,  we  can 
not  think  that  any  question  as  to  the  time  of  the  transfer  of 
the  notes  affected  the  result  with  the  jury,  and  that  the  want 
of  the  instruction  harmed  the  plaintiff. 

In  view  of  the  lack  of  any  evidence  that  the  plaintiff  was  a 
bona  fide  purchaser  for  value,  we  do  not  regard  that  there  was 
any  material  error  in  the  defendant's  third  instruction. 

It  is  objected,  that  on  the  margin  of  some  of  the  defendant's 
instructions  which  were  given,  there  appear  references  to  au- 
thorities. This  was,  doubtless,  in  aid  of  the  court  in  passing 
upon  the  instructions,  and  without  reference  to  the  jury.  It 
is  difficult  to  see  what  other  possible  effect  the  references  could 
have  had  with  the  jury,  than,  perhaps,  to  add  strength  to  the 
instructions.  As  the  jury  were  bound  to  receive  the  instruc- 
tions as  the  law,  such  an  effect  could  not  be  any  just  cause  of 
complaint. 

Objection  is  further  taken  to  the  giving  of  the  following  in- 
struction for  the  defendants,  and  to  the  giving  of  it  with  a  por- 
tion underscored,  as  appears,  to-wit: 

"  12.  The  court  further  instructs  you,  that  in  case  you  find 
from  the  evidence,  that  defendants,  Brosseau  and  John  B. 
Martin,  Jr.,  are  liable  in  this  action,  but  that  John  Martin,  Sr., 
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is  not  liable,  then  jour  verdict  should  be  for  the  plaintiff,  as 
against  said  Brosseau  and  Martin,  Jr.,  hut  in  favor  of  the  de- 
fendant John  Martin,  Sr, 

That  the  jury,  in  the  event  of  finding  John  Martin,  Sr.,  not 
liable,  were  instructed  to  find  only  partly  against  the  plaintiff, 
instead  of  wholly,  was  an  error,  if  one,  in  favor  of  plaintiff,  of 
which  he  can  not  complain. 

The  underscoring  of  portions  of  an  instruction  is  not  a 
practice  to  be  approved,  as  it  might  mislead  the  jury  to  place 
an  undue  weight  upon  such  portions,  to  the  undervaluing  of 
other  parts  of  the  instruction;  but,  in  the  present  instance,  we 
see  no  room  for  such  objection. 

The  newly  discovered  testimony  was  but  cumulative,  and 
not  conclusive,  and  there  would  seem  to  have  been  a  lack  of 
due  diligence  in  not  having  it  upon  the  trial. 

Finding  no  sufficient  ground  for  the  reversal  of  the  judg- 
ment, it  will  be  affirmed. 

Judgment  affirmed. 


William  Stevens 

v. 
A.  Leonard    Park. 

1.  Bank  check — as  a  payment  of  a  debt.  The  acceptance  of  a  bank 
check  by  a  creditor  is  not  an  absolute  payment  of  the  drawer's  debt,  but  is 
a  conditional  payment. 

2.  Same — effect  of  on  deposit.  A  bank  check  is  presumptively  drawn  on 
a  previous  deposit  of  funds,  and  is  an  absolute  appropriation  of  so  much  in 
the  hands  of  the  bank,  to  remain  there  until  called  for. 

3.  Same — duty  of  holder  to  present  and  give  notice  of  dishonor.  While 
the  holder  of  a  bank  check  does  not  lose  his  recourse  on  the  drawer  by  the 
mere  act  of  delay,  still  it  is  his  duty  to  present  the  check  for  payment  with- 
in a  reasonable  time,  and  give  notice  to  the  drawer  of  its  dishonor  within  a 
like  reasonable  time,  and  if  he  fails  to  do  so,  the  delay  is  at  his  peril. 

4.  Same — burden  of  proof.  By  failing  to  give  notice  to  the  drawer  of  a 
check  of  its  non-payment,  within  a  reasonable  time,  the  holder  assumes  the 
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burden  of  showing  that  his  failure  to  obtain  payment  was  through  no  fault 
of  his,  and  that  no  damage  has  accrued  to  the  drawer  by  his  delay. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace,  by  Stevens  against  Park.  The  defendant  claimed  a  set- 
off upon  a  bank  check  for  $200,  drawn  by  the  plaintiff  in  favor 
of  A.  L.  Park,  upon  which  there  was  $100  paid.  The  court 
below  gave  judgment  in  favor  of  the  defendant  for  $12.72  and 
costs,  and  the  plaintiff  appealed. 

Mr.  F.  W.  S.  Brawley,  for  the  appellant. 

Mr.  Nelson  Monroe,  for  the  appellee. 

Mr.  Justice  Sciiolfield  delivered  the  opinion  of  the  Court: 

The  only  question  discussed  in  the  present  case  is,  was  the 
burden  on  the  holder  of  the  bank  check  of  showing  that  no 
damage  had  accrued  to  the  drawer  by  his  omission  to  give 
notice  of  the  non-payment  of  the  check? 

It  was  held  in  Howes  v.  Austin,  35  111.  396,  and  M.  and 
]f.  Insurance  Co.  v.  Fischer  et  ah.  30  id.  403,  cited  in  appel- 
lee's brief,  that,  as  between  the  holder  and  the  drawer,  a  de- 
mand, at  any  time  before  suit  brought,  is  sufficient,  unless  it 
appears  that  the  drawee  has  failed,  or  the  drawer  has,  in  some 
other  manner,  sustained  injury  by  the  delay;  but  in  neither  of 
those  cases  was  it  decided,  nor  was  the  question  before  the 
court,  upon  whom  the  burden  of  making  proof  is,  in  the  first 
instance,  cast.  In  Willets  v.  Payne,  43  111.  433,  it  was,  how- 
ever, expressly  held,  the  burden  is  on  the  holder  to  show 
that  no  loss  accrued  to  the  drawer,  through  his  delay  in 
giving  notice  of  the  non-payment  of  the  check. 

The  acceptance  of  the  check  by  the  holder  was  not  an  abso- 
lute payment  of  the  drawer's  debt;  it  was,  however,  a  condi- 
tional payment.  Story  on  Bills,  §  419;  Smith  v.  Miller,  43 
X.  Y.  173.  It  was  presumptively  drawn  on  a  previous  deposit 
of  funds,  and  was  an  absolute  appropriation  of  so  much  in  the 
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hands  of  the  bank,  to  remain  there  until  called  for.  Story  on 
Promissory  Notes,  §  489;  Little  v.  The  Phenix  Bank,  2  Hill, 
427;  Conger  v.  Armstrong,  3  Johns.  Cases,  5;  and  Conroy 
v.  Warren,  id.  259.  Although  the  holder  of  the  check  did 
not,  by  the  mere  act  of  delay,  lose  his  right  of  recourse  on  the 
drawer,  still  it  was  his  duty  to  present  the  check  for  payment 
within  a  reasonable  time,  and  give  notice  to  the  drawer  of  its 
dishonor  within  a  like  reasonable  time;  and  if  he  failed  to 
do  so,  the  delay  was  at  his  peril.  Story  on  Promissory  Notes, 
§  492.  By  his  omission  he  assumed  the  burden  of  showing 
that  the  failure  to  obtain  payment  of  the  check  was  through 
no  fault  of  his;  and,  necessarily,  that  no  damage  had  occurred 
to  the  drawer  by  his  delay.  Story  on  Promissory  Notes, 
§498;  Chitty  on  Bills  (8  Am.  Ed.),  355;  2  Greenleaf's  Evi- 
dence, §195  a;  Conger  v.  Armstrong,  Conroy  v.  Warren, 
Little  v.  Phenix  Bank,  and  Smith  v.  Miller,  ubi  supra; 
Hoyt  v.  Seeley,  18  Conn.  353;  Daniels  v.  Kyle,  1  Ga.  304. 
The  judgment  is  reversed  and  the  cause  remanded. 


William  W.  Kimball  et  al. 

v. 
George  G.  Custer. 

1.  Trespass — gaining  admission  into  house  by  fraud.  Where,  by  a  pre- 
concerted plan,  one  of  several  persons  gains  admission  into  a  dwelling 
house  in  a  peaceable  manner,  by  fraud  and  falsehood  and  for  a  secret  pur- 
pose unlawful  in  itself,  and  then  unbolts  the  door  and  opens  the  same  to 
admit  his  co-defendants,  contrary  to  the  will  and  command  of  the  occu- 
pant's wife,  he  and  those  who  thus  obtain  an  entrance  into  the  house  all  be- 
come trespassers. 

2.  Courts  can  not  sanction  an  act  accomplished  by  fraudulent  means,  and 
an  act  that  may  be  lawful  in  itself  can  not  be  done  by  fraudulent  or  unlaw- 
ful means. 

3.  License — when  revocable.  A  written  license,  like  an  unexecuted  parol 
license,  is  revocable  at  the  will  of  the  party  giving  it. 
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4.  Contract — must  be  construed  by  itself  alone.  Where  parties  reduce 
their  contract  to  writing,  they  must  be  governed  by  its  provisions,  and  their 
intention  must  be  gathered  from  the  terms  of  the  contract. 

ArPEAL  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  E.  A.  Storrs,  and  Messrs.  Goodwin,  Offield  &  Towle, 
for  the  appellants. 

Messrs.  Eldridge  &  Totjrtellotte,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  brought  by  George  G.  Cus- 
ter, in  the  circuit  court  of  Cook  county,  against  appellants, 
Kimball,  "Woodruff  and  Chadwick, '  to  recover  damages  for 
breaking  and  entering  appellee's  house,  taking  and  carrying 
away  a  piano  valued  at  $650. 

The  appellants  pleaded  the  general  issue,  leave  and  license 
from  appellee  to  Kimball  to  commit  the  trespass,  and  that  the 
other  appellants  were  acting  as  his  agents;  also  that  the  piano 
was  Kimball's  property,  and  he  took  it  in  a  quiet  and  orderly 
manner,  the  right  of  possession  being  in  him. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in 
appellee's  favor  for  $750.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  entered  upon  the  verdict.  The  first 
point  presented  by  the  record  arises  upon  appellee's  first  in- 
struction, which  was  as  follows: 

"  1.  The  jury  are  instructed  that  actual  injurious  violence 
is  not  necessary  to  constitute  trespass  upon  the  premises  of 
another,  and  that  a  person,  having  obtained  a  lawful  and  peace- 
able entry  into  the  dwelling  of  another,  becomes,  by  an  abuse 
of  the  privilege  for  which  he  professes  to  enter,  a  trespasser, 
from  the  beginning,  and  such  abuse  may  consist  of  doing  any 
act  or  thing  injurious  to  the  occupier  of  the  premises;  and, 
therefore,  if  the  jury  find,  from  the  evidence,  that  any  person, 
by  pre-concert  with  the  defendants,  obtained  an  entrance  into 
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the  dwelling  of  the  plaintiff  by  subterfuge,  and  after  '  such 
entry,  contrary  to  the  express  command  of  the  plaintiff's  wife, 
said  person  unbolted  and  opened  the  door  of  plaintiff's  house, 
for  the  purpose  of  allowing  others  to  enter,  that  then  the  entry 
of  defendants  was  a  trespass,  and  they  must  find  the  defend- 
ants guilty." 

In  October,  1867,  appellee  purchased  of  appellant  Kimball 
a  piano  for  $650.  He  paid,  at  the  time  of  the  purchase,  in 
cash  and  Kimball's  note,  $325.  A  contract  of  sale  was  deliv- 
ered to  appellee,  by  the  terms  of  which  the  balance  was  to  be 
paid  at  certain  stated  times.  Appellee  subsequently  paid 
money  on  the  contract,  and  at  the  time  the  piano  was  taken  by 
appellants,  the  sum  of  $596  had  been  paid. 

Previous  to  the  taking,  and  on  the  9th  day  of  March,  1868, 
when  only  $425  had  been  paid,  a  new  arrangement  was  entered 
into  by  the  parties,  the  terms  of  which  are  in  dispute,  owing 
to  the  fact  that  the  original  receipt  or  contract  signed  at  that 
time  was  destroyed  in  the  Chicago  fire.  Appellants  produced 
what  they  claimed  to  be  a  correct  copy  of  the  original,  which 
read  as  follows: 

"  Piano  Forte  Receipt.  Eeceived  of  W.  W.  Kimball,  this 
ninth  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-eight,  one  instrument,  No.  8,481, 
style  7,  made  by  F.  C.  Lighte  &  Co.,  of  New  York. 

The  said  instrument  being  in  good  order,  and  to  be  returned 
to  the  said  W.  W.  Kimball,  when  called  for,  in  as  good  condi- 
tion as  when  received,  except  the  careful  use  thereof.  Said 
instrument  on  rent,  at  $.00  per  month.  The  above  instrument 
is  not  to  be  removed  from  No.  720  Fulton  street,  without  writ- 
ten consent  of  said  W.  W.  Kimball. 

I  also  agree  to  pay  all  rents,  insurance  and  drayage,  in  ad- 
vance. Also,  two  dollars  for  each  and  every  tuning;  and  upon 
default  of  so  doing,  he  may  immediately  remove  said  instru- 
ment from  my  possession. 

(Signed)  Geo.  G.  Custer. 

N.  B.     If  the  above  described  instrument  is  purchased  at 
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the  expiration  of  three  months,  the  price  of  the  instrument 
will  be  $225." 

Appellee  testified  that,  at  the  time  this  receipt  was  given,  it 
was  the  understanding  and  agreement  that  it  should  not,  in 
any  manner,  invalidate  his  title  to  the  piano. 

The  last  money  paid  by  appellee  after  the  execution  of  this 
instrument,  was  in  the  fall  of  1869.  In  the  spring  of  1870, 
several  demands  having  been  made  for  money,  without  success, 
appellant  determined  upon  taking  possession  of  the  piano. 
Appellee's  house  was,  however,  kept  locked  against  appellant 
and  his  men,  and  they  could  not  enter  the  house  without  diffi- 
culty. In  order  to  effect  an  entrance  into  the  house,  a  subter- 
fuge was  resorted  to.  An  insurance  agent  employed  by  appel- 
lants went  to  the  house  of  appellee,  and  obtained  admission 
upon  the  pretense  of  examining  the  flues.  He  had  only  been 
there  a  short  time  when  appellants  came  to  the  house,  and 
appellee's  wife  bolted  the  door.  The  pretended  insurance 
agent  was  requested  to  step  out  at  the  back  door.  He,  how- 
ever, saw  appellants  had  arrived,  and,  although  notified  not  to 
do  so,  he  went  to  the  door,  unbolted  and  threw  it  open. 
Appellants  came  in  and  laid  hold  of  the  piano  and  carried  it 
off. 

It  is  conceded  by  appellants  that  the  pretended  insurance 
agent  obtained  possession  by  means  of  falsehood,  fraud  and 
deceit,  but  they  claim  that  he,  being  once  in  the  house  peace- 
ably, had  the  right  to  admit  his  confederates,  and  their  subse- 
quent acts  did  not  amount  to  a  trespass. 

Courts  can  not,  however,  sanction  an  act  accomplished  by 
fraudulent  means.  An  act  that  may  be  lawful  in  itself,  can 
not  be  done  by  fraudulent  or  unlawful  means.  Wanzer  v. 
Bright,  52  111.  35. 

While  it  is  true  the  pretended  insurance  agent  obtained 
peaceable  admission  to  the  house,  yet,  the  entrance  having  been 
obtained  by  falsehood  and  fraud,  and  for  a  secret  purpose  un- 
lawful in  itself,  the  moment  he  attempted  to  unbolt  the  door 
and  open  the  house  to  admit  his  confederates,  contrary  to  the 
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will  and  command  of  appellee's  family,  he,  as  well  as  those 
who  thus  obtained  an  entrance  into  the  house  contrary  to  the 
will  of  appellee,  all  became  trespassers. 

This  is  the  principle  announced  in  the  instruction,  and  we 
regard  it  correct. 

The  house  was  kept  fastened  against  the  admission  of  appel- 
lants, which  they  knew.  Had  they  broken  down  the  door  to 
gain  an  entrance,  it  is  not  denied  that  would  have  constituted 
a  trespass.  The  mere  fact,  however,  that  one  of  their  number 
effected  an  entrance  without  force,  by  fraudulent  means,  and, 
upon  the  approach  of  the  others,  contrary  to  the  will  and  com- 
mand of  the  inmates  of  the  house,  unbolted  the  door  and 
allowed  them  to  rush  in,  can  place  the  act  in  no  more  favorable 
attitude  than  if  the  door  had  been  broken. 

It  is,  however,  claimed  that  appellant  Kimball  was  licensed 
by  the  receipt  to  take  the  piano,  and  this  carried  with  it  the 
right  to  enter  the  house  for  the  purpose  of  effecting  a  removal. 

If  the  receipt,  by  a  fair  construction  of  the  language  used, 
could  be  held  to  constitute  a  license,  it  had  no  greater  force 
than  an  unexecuted  parol  license,  and  was  revocable  at  the  will 
or  option  of  appellee.  Ruggles  v.  Zesure,  24  Pick.  187.  But 
it  will  be  observed  that  the  receipt,  by  its  terms,  only  author- 
ized the  removal  of  the  piano  upon  default  of  payment  of  two 
dollars  for  each  and  every  tuning  of  the  piano,  and  it  does  not 
appear,  from  the  evidence,  that  the  piano  was  tuned  at  all,  and 
hence  there  was  no  default  upon  the  part  of  appellee. 

It  may  have  been  the  intent,  when  the  receipt  was  drawn, 
to  authorize  a  removal  of  the  piano  upon  the  failure  to  pay 
rent,  but  such  is  not  the  reading  of  the  instrument.  When 
parties  reduce  their  contract  to  writing,  they  must  be  governed 
by  its  provisions,  and  the  intention  must  be  gathered  from  the 
terms  of  the  contract. 

Should  we  depart  from  the  usual  rule,  and  resort  to  other 
facts  to  determine  what  was  meant  by  the  parties,  such  would 
be  no  benefit  to  appellant  Kimball,  because  it  is  apparent,  from 
all  the  facts,  aside  from  the  receipt,  that  the  piano  was  the 
property  of  appellee,  and  the  rent  mentioned  in  the  receipt  was 
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a  fiction.     There  was,  no  doubt,  a  balance  due  on  the  piano, 
which,  when  paid  in  rent,  was  to  discharge  the  debt. 

From  what  we  have  said,  it  follows,  the  modification  of  ap- 
pellants' instructions  was  proper,  and  the  sixth  and  twelfth 
instructions  of  appellants  were  properly  refused. 

We  fail  to  see  any  substantial  error  in  the  record.  The 
judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  McAllister,  dissenting: 

In  my  judgment,  the  instruction  for  appellee  set  out  in  the 
opinion  of  the  majority  of  the  court  is  clearly  erroneous.  It 
tells  the  jury  that  an  abuse  of  a  license  given  by  a  party  ren- 
ders the  licensee  a  trespasser  from  the  beginning.  Such  a 
consequence  follows  only  from  abuse  of  authority  given  by  the 
law.     Allen  v.  Crowfoot,  5  Wend.  506. 


The  Chicago  and  Northwestern  Railway  Co. 

v. 

William  Coss. 

1.  Default — what  admitted  by.  A  default  in  a  suit  at  law  only  amounts 
to  a  confession  of  the  truth  of  the  averments  properly  pleaded.  It  confesses 
no  fact  not  averred. 

2.  Negligence — rule  respecting  recovery  for  injury.  Under  the  rule 
long  since  announced  and  adhered  to  by  this  court,  a  part}'  receiving  an 
injury  must  show,  either  that  he  is  himself  free  from  and  the  defendant 
guilty  of  negligence,  or  if  the  plaintiff  is  guilty  of  negligence  that  it  is 
slight  and  that  of  the  defendant  is  gross,  or  the  injurv  willfully  inflicted. 

3.  Same — whether  plaintiff  is  guilty  of  such  neglige/ice  as  to  preclude  a 
recovery.  Where  the  plaintiff's  declaration  in  a  suit  against  a  railway  com- 
pany showed  that  he  received  a  personal  injury  in  attempting  to  pass  between 
the  cars  of  a  freight  train,  to  which  was  attached  an  engine,  with  steam  up, 
and  which  was  liable  to  start  at  any  moment,  and  without  permission  or 
notice  to  any  one  in  charge  of  the  freight  train,  or  having  authority  over  it, 
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to  reach  a  passenger  train  standing  on  the  other  side,  it  was  held,  that  it 
showed  such  negligence  on  the  part  of  the  plaintiff  as  would  preclude  a 
recovery. 

4.  Pleading — averment  as  to  plaintiff's  negligence  in  declaration.  "While 
it  is  not  necessary,  in  a  suit  against  a  railway  company  to  recover  for  a  per- 
sonal injury  occasioned  by  the  defendant's  negligence,  that  the  plaintiff 
should  aver,  in  his  declaration,  that  he  was  free  from  negligence,  or  had 
observed  due  care,  yet  if  the  declaration  shows  he  was  guilty  of  negligence, 
and  it  does  not  appear,  from  its  averments,  that  his  negligence  was  slight 
and  that  of  the  defendant  was  gross,  it  will  be  insufficient  to  sustain  a  judg- 
ment by  default. 

5.  Same — question  of  plaintiff  properly  arises. on  the  proofs.  In  a  suit 
to  recover  damages  growing  out  of  negligence,  where  the  declaration  avers 
negligence  on  the  part  of  the  defendant  and  shows  none  on  the  part  of  the 
plaintiff,  the  question  of  his  negligence  will  not  arise  till  on  the  trial,  and 
must  be  determined  by  the  evidence  and  not  by  the  pleadings. 

6.  Railroads — duty  to  keep  open  a  safe  passage  to  its  passenger  trains. 
It  is  the  duty  of  a  railway  company,  before  the  departure  of  its  passenger 
train  from  a  station,  to  clear  the  way  by  the  removal  of  freight  trains  be- 
tween it  and  the  depot  buildings,  so  that  passengers  can  approach  the  pas- 
senger train  with  safety.  If  the  passenger  train  should  leave  before  giving 
the  holder  of  a  ticket  a  safe  means  of  access  to  it,  the  company  would  be 
liable  to  such  party  in  damages. 

Appeal  from  the  Circuit  Court  of  McITenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  William  Coss  against  the 
Chicago  and  Northwestern  Railway  Company.  The  facts  of 
this  case  appear  from  the  plaintiff's  declaration,  the  substance 
of  which  is  given  in  the  opinion  of  the  court.  The  defendant 
was  defaulted  in  the  court  below  for  want  of  a  plea.  The  jury 
assessed  the  plaintiff's  damages  at  $3700.  The  plaintiff  re- 
mitted $1500.  The  defendant,  after  the  assessment  of  dam- 
ages, moved  in  arrest  of  judgment,  which  was  denied,  and 
judgment  rendered  against  the  defendant  for  $2200,  and  the 
defendant  appealed. 

Mr.  B.  C.  Cook,  for  the  appellant. 
Messrs.  Coon.  &  Curtis,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellant  raises  a  number  of  questions  on  this  record, 
amongst  which  is  one  that  the  court  below  erred  in  overruling 
a  motion  in  arrest  of  judgment,  and  in  support  of  that  objec- 
tion it  is  urged  that  the  declaration  fails  to  show  any  cause  of 
action.  It  contains  the  averment  that  the  company  had  a  pas- 
senger depot  at  Crystal  Lake,  on  its  road,  and  that  appellee 
went  to  the  station  for  the  purpose  of  taking  passage  on  one 
of  its  trains  to  Cary  station;  that  it  was  the  duty  of  appel- 
lant to  keep  safe  and  convenient  approaches,  so  that  persons 
could  go  safely  from  the  depot  to  the  passenger  cars,  for  the 
purpose  of  taking  passage  therein,  but  they,  at  the  time  the 
passenger  train  was  about  to  start,  knowingly,  carelessly,  will- 
fully and  negligently  blocked  up  and  stopped  all  of  the  public 
streets,  approaches  and  grounds  between  the  depot  and  passen- 
ger train,  by  running  upon  a  track  between  them  a  long,  large 
and  heavy  freight  train  of  cars,  which  entirely  closed,  blocked 
up  and  stopped  all  public  roads  and  approaches  from  the  depot 
to  the  passenger  train,  when  it  was  its  duty  to  have  kept  such 
approaches  open  and  free  to  persons  going  upon  the  passenger 
train;  that  it  let  the  freight  train  so  stand  until  almost  the 
moment  when  the  passenger  train  started ;  that  it  was  imprac- 
ticable and  impossible  for  appellee  to  go  from  the  depot  to  the 
passenger  train  without  passing  over,  through  or  between  the 
cars  in  the  freight  train;  that  in  order  that  appellee  might  take 
passage  on  the  cars,  he,  with  due  caution  and  circumspection, 
attempted  to  pass  between  the  cars  in  the  freight  train,  and  to 
do  so  it  was  necessary  for  him  to  step  upon  the  bumpers  or 
couplings  of  the  freight  cars,  and  whilst  on  the  same,  appel- 
lant suddenly,  carelessly  and  negligently,  without  any  warning 
or  notice,  by  ringing  a  bell,  sounding  a  whistle,  or  otherwise, 
started  up  the  train,  and  by  a  violent  and  sudden  jerk  caused 
appellee  to  lose  his  footing  and  to  fall  between  the  freight  cars 
and  the  couplings  or  bumpers,  and  one  of  his  feet  was  thereby 


1874.]         Chicago  &  K  W.  Railway  Co.  v.  Coss.  397 

Opinion  of  the  Court. 

greatly  injured,  and  he  suffered  great  pain,  was  put  to  great 
expense,  and  lost  many  months'  time,  etc. 

The  default,  even  if  it  was  regular,  only  amounted  to  a  con- 
fession of  the  truth  of  the  averments  properly  pleaded.  It 
confessed  no  fact  not  averred,  and  whether  this  declaration 
contains  averments  sufficient  to  sustain  the  verdict,  is  the  ques- 
tion we  propose  to  consider. 

Under  the  rule  long  since  announced  and  adhered  to  by  this 
court,  a  party  receiving  injury  must  show  either  that  he  is 
himself  free  from  and  the  defendant  is  guilty  of  negligence,  or, 
if  the  plaintiff  is  guilty  of  negligence,  that  it  is  slight,  and  that 
of  defendant  is  gross  or  wanton,  or  the  injury  willfully  inflicted. 
These  are  the  conditions  upon  which  a  party  may  recover  in 
such  a  case.  "When  tested  by  these  rules,  does  this  declaration 
show  a  right  of  recovery  by  appellee?  That  he,  in  attempting 
to  cross  between  the  cars  of  a  freight  train  to  which  an  engine 
with  steam  up  was  attached,  and  liable  to  start  at  any  moment, 
and  without'  permission,  or  notice  to  any  one  in  charge  of  the 
train  or  having  authority  over  it,  was,  we  think,  manifestly  neg- 
ligence, and,  divested  of  all  verbiage,  that  is  what  is  averred  by 
this  declaration.  It  was,  no  doubt,  the  duty  of  the  company, 
in  due  time  before  the  passenger  train  left,  to  clear  the  way,  so 
that  appellee  and  all  other  passengers  could  approach  and  enter 
it  with  safety.  But  a  failure  of  the  company  to  perform  their 
duty  did  not  license  appellee  to  hazard  his  life  to  reach  the 
train.  Had  the  passenger  train  left  before  he  could  approach 
it  safely,  and  thus  have  violated  its  implied  agreement  to  carry 
him  on  that  train,  if  he  had  procured  a  ticket  for  a  passage 
thereon,  he  would  have  had  his  action  against  the  road  for  all 
damages  sustained  by  not  carrying  him  on  that  train,  but  it 
conferred  on  him  no  right  to  imperil  his  life  or  limb. 

In  the  case  of  The  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  Dewey,  26  111.  255,  it  was  said  that  the  deceased 
knew  that  an  engine  was  attached,  with  the  steam  up,  liable 
to  move  at  any  moment;  that  it  was  in  the  night,  when  the 
engineer  or  conductor  would  not  be  likely  to  see  or  know  of 
his  effort  to  pass  between  the  cars;    that  he  gave  no  notice  of 


398  Chicago  &  K  W.  Railway  Co.  v.  Coss.     [Sept.  T. 

Opinion  of  the  Court. 

his  purpose  to  pass  through,  and  the  officers  had  a  right  to 
suppose  a  prudent  or  reasonable  person  would  not  attempt  to 
pass  at  the  time  or  under  the  circumstances,  and  the  evidence 
was  that  the  bell  was  rung,  and  the  usual  notice  thus  given 
before  the  train  was  moved.  On  those  facts  the  court  held 
that  deceased  was  guilty  of  negligence.  It  was  also  held,  that 
it  was  negligence  for  the  servants  of  the  road  to  stop  their 
freight  train  so  as  to  prevent  passengers  from  going  from  the 
depot  to  the  passenger  train;  that  having  placed  it  there,  it 
was  their  duty  to  have  opened  it,  so  as  to  afford  a  safe  and 
easy  passage  to  and  from  the  passenger  cars.  In  that  case 
it  was  held,  that  negligence  of  deceased  was  not  slight,  as  com- 
pared with  that  of  the  company,  and  recovery  could  not  be 
had. 

In  a  case  like  the  present,  whilst  it  is  not  necessary  that  a 
plaintiff  should  aver  that  he  was  free  from  all  negligence  or 
had  observed  due  care,  still,  a  declaration  will  be  insufficient 
if  it  appear  that  he  was  guilty  of  negligence  from  the  aver- 
ments. In  this  case  it  does  appear,  from  the  declaration, 
that  appellee  was  guilty  of  negligence,  and  from  all  the  aver- 
ments we  are  unable  to  say  that  his  negligence  was  slight  and 
that  of  appellant  was  gross,  and,  failing  to  so  appear,  the  de- 
claration was  insufficient  to  sustain  the  judgment.  Had  it 
averred  negligence  of  appellant  and  not  shown  negligence  on 
his  part,  then  the  declaration  would  have  been  sufficient.  The 
question  of  his  negligence  would  then  not  arise  until  the  trial, 
and  then  it  would  be  compared  with  that  of  appellant,  and  if 
his  should  be  found  to  be  slight  and  that  of  appellant  gross, 
he  would  be  entitled  to  recover,  otherwise  he  must  fail. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
with  leave  to  amend. 

Jvdgment  reversed. 
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Jacob  Frye  et  al. 
v. 

Chicago,  Burlington  and  Quincy  Railroad  Co. 

1.  Statute  construed — against  Texas  cattle,  etc.  The  ninth  section  of 
the  act  of  1869,  relating  to  Texas  and  Cherokee  cattle,  qualifies  the  first  sec- 
tion as  to  what  cattle  are  prohibited  from  being  brought  into  the  State,  but 
does  not  apply  to  the  provisions  of  the  second  section. 

2.  Texas  cattle.  By  the  act  of  1869,  Texas  and  Cherokee  cattle  may 
be  brought  into  this  State  at  any  time,  if  first  acclimated  or  wintered  in 
either  of  the  States  of  Kansas,  Missouri,  Nebraska  or  Wisconsin ;  but  it  is 
made  a  penal  offense  to  own  such  cattle,  unless  they  shall  have  been  brought 
into  this  State  between  October  1  and  March  1  of  the  following  year. 

3.  Construction — rule  as  to  statutes.  Where  the  object  of  the  legisla- 
ture is  plain,  and  the  words  of  the  act  unequivocal,  such  a  construction 
should  be  adopted  as  best  to  effectuate  the  legislative  will ;  but  a  construc- 
tion not  supported  by  the  words  used  should  not  be  adopted,  even  though 
the  consequences  may  lead  to  defeat  the  object  of  the  act. 

4.  Declaration — in  suit  for  bringing  Texas  cattle  into  State.  In  an 
action  against  a  defendant  bringing  Texas  and  Cherokee  cattle  into  this 
State,  by  one  who  purchased  the  same,  to  recover  damages  sustained  by 
him  for  a  fatal  disease  communicated  to  his  native  cattle,  etc.,  the  declara- 
tion will  be  fatally  defective  if  it  fails  to  aver  that  the  cattle  were  brought 
into  the  State  between  October  1  and  the  1st  of  the  following  March,  as, 
without  this,  his  purchase  and  ownership  is  illegal,  and,  being  a  violation 
of  the  law,  he  can  maintain  no  action  for  an  injury  growing  out  of  his 
wrongful  act. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Hawes  &  Lawrence,  for  the  appellants. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  Cook  county,  in  an  action  on  the  case,  to  recover  damages 
for  an  alleged  violation  by  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  of  the  act  of  April  16,  1869,  prohibiting 
the  introduction  of  Texas  or  Cherokee  cattle  into  this  State. 
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There  are  five  counts  in  the  declaration,  to  which,  and  to 
each  count  thereof,  there  was  a  demurrer,  and  judgment  thereon 
for  the  defendants. 

The  first  count  is  framed  on  the  first  section  of  that  act,  and 
alleges  that,  on  the  13th  day  of  June,  1872,  the  defendants 
wrongfully  and  unlawfully  brought  into  this  State  eighty  head 
of  Texas  cattle  and  sixty  head  of  Cherokee  cattle;  that  they 
delivered  these  cattle  to  the  firm  of  Keenan  &  Co.,  at  the  Union 
Stock  Yard  of  Chicago;  that  they  afterwards  came  into  the 
possession  of  plaintiffs,  by  purchase  from  one  Thompson ;  that, 
after  purchasing  them,  they  placed  them  on  a  farm  owned  by 
plaintiff  Frye  in  Peoria,  for  the  purpose  of  fattening  the  same 
for  market;  that  they  had  on  the  farm,  in  an  enclosure  adjoin- 
ing the  one  in  which  these  cattle  were  herded,  forty-four  head 
of  native  cattle,  sound  and  in  a  healthy  condition  at  the  time. 
It  was  further  averred  in  this  count  that,  at  the  time  they  pur- 
chased these  cattle,  they  were  informed  and  told  that  every 
one  of  them  had  been  introduced  into  one  or  more  of  the 
States  of  Kansas,  Missouri,  Iowa  or  Wisconsin,  prior  to  the 
first  day  of  January,  1872,  and  that  they  had  no  knowledge  to 
the  contrary  until  a  long  time  thereafter,  and  until  these  cattle 
had  communicated  a  fatal  disease  to  their  native  cattle;  and 
they  further  aver  that  they  bought  these  cattle  as  and  for 
Texas  and  Cherokee  cattle  that  had  been  wintered  in  some  one 
or  more  of  these  named  States,  and  as  and  for  cattle  that  it 
was  not  unlawful  or  illegal  to  bring  into  this  State  at  the  time 
they  were  so  brought  into  the  State  by  the  defendants,  and 
that  they  were  so  informed  at  the  time  they  purchased;  and  it 
is  further  averred  that  these  cattle  so  brought  into  this  State 
by  defendants  did  not  come  within  the  exception  provided  for 
in  the  ninth  section  of  the  act;  and  it  is  further  averred  that 
from  these  cattle  plaintiffs'  other  native  cattle  contracted  a 
disease,  of  which  they  died. 

The  second  count  is  claimed  to  be  based  on  the  second  sec- 
tion of  the  act,  and  alleges  that  defendants  were,  on  the  14th 
day  of  June,  1872,  wrongfully  and  illegally,  and  contrary  to 
the  statute,  in  the  possession  of  sixty  head  of  Texas  and  sixty 
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head  of  Cherokee  cattle,  which  had  not  been  brought  into  this 
State  between  the  first  day  of  October  of  any  year  and  the 
first  day  of  March  of  the  following  year,  with  averments  as  in 
the  first  count. 

The  other  counts  are  not  materially  different,  so  far  as  the 
point  raised  is  involved. 

Appellants  contend,  as  the  demurrer  admits  the  facts  well 
pleaded  to  be  true,  it  involves  the  admission  that  defendants 
had  violated  the  law,  and  were  liable  to  the  action,  as  a  loss 
had  been  occasioned  to  them  thereby.  They  insist  that  section 
nine  should  be  so  construed  as  to  qualify  section  two  of  the 
act. 

Section  nine  provides  that  Texas  and  Cherokee  cattle,  as 
mentioned  in  the  act,  shall  be  taken  to  mean  a  class  or  kind 
of  cattle,  without  reference  to  the  place  from  which  they  came: 
provided,  it  shall  not  apply  to  section  one  of  the  act,  when  such 
Texas  or  Cherokee  cattle  shall  have  been  introduced  into  either 
of  the  States  of  Kansas,  Missouri,  Nebraska,  Iowa  or  Wiscon- 
sin, prior  to  the  first  of  January,  before  being  brought  into 
this  State;  but  the  burthen  of  alleging  and  proving  that  such 
cattle  were  introduced  into  either  of  the  above  named  States 
prior  to  January  1,  and  wintered  there  the  remainder  of  the 
winter,  shall  be  upon  the  defendant:  provided,  that  the  official 
certificate  of  the  county  clerk  of  the  county  where  such  cattle 
have  been  wintered  shall  be  prima  facie  evidence  thereof. 

The  provisions  of  section  one,  to  which  reference  is  made  in 
the  above  section  nine,  are,  that  it  shall  not  be  lawful  for  any 
person  or  persons,  railroad  company  or  other  corporation,  or 
any  association  of  persons,  to  bring  into  this  State  any  Texas 
or  Cherokee  cattle,  except  between  the  first  day  of  October 
and  the  first  day  of  March  following,  in  each  year. 

Section  two  provides  that  it  shall  not  be  lawful  for  any  per- 
son or  persons,  or  railroad  company  or  other  corporation,  or 
association  of  persons  whatever,  within  this  State,  to  own,  or 
have  in  possession  oi;  control,  any  Texas  or  Cherokee  cattle,  at 
any  time,  which  may  have  been  brought  into  this  State  at  any 
26— 73d  III. 
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time  except  between  the  first  day  of  October  and  the  first  day 
of  March  following,  of  each  year.     E.  S.  1874,  ch.  8,  p.  141. 

Section  one  of  the  act  expressly  inhibits  the  introduction 
of  Texas  or  Cherokee  cattle  into  this  State  at  any  time  except 
between  the  first  day  of  October  and  the  first  day  of  March 
following,  of  each  year. 

The  ninth  section  qualifies  this  provision  by  a  further  ex- 
ception of  such  cattle  as  may  have  been  introduced  into  either 
of  the  States  named  prior  to  the  first  day  of  January  before 
being  brought  into  this  State.  The  first  section  prohibits  the 
bringing  into  this  State  any  such  cattle  except  between  the 
first  day  of  October  and  the  first  day  of  March  following,  of 
each  year,  but  is  not  affected  by  section  nine,  as  it  has,  by  its 
express  terms,  no  application  to  this  section.  Consequently, 
such  cattle  as  have  been  first  introduced  into  the  States  named, 
may  be  brought  into  this  State  at  any  time  thereafter. 

The  second  section  is  on  another  subject,  and  makes  it  un- 
lawful for  any  corporation  or  person  to  own  Texas  or  Cherokee 
cattle,  at  any  time,  unless  they  shall  have  been  brought  into 
this  State  between  -the  first  day  of  October  and  the  first  day 
of  March.  It  seems  plain,  therefore,  from  these  provisions,  that 
this  kind  of  cattle  may  be  brought  into  the  State  if  first 
acclimated  by  being  wintered  in  some  one  of  the  States  named. 
But  section  two  makes  it  a  penal  oifense  to  own  such  cattle 
unless  they  shall  have  been  brought  to  this  State  between 
October  1,  and  March  1  of  the  following  year. 

This  is  the  conclusion  to  which  the  language  used  by  the 
legislature  impels  us,  and  this  in  obedience  to  a  well  recognized 
rule  of  construction  of  a  statute,  that  is,  where  the  object  of 
the  legislature  is  plain  and  the  words  of  the  act  unequivocal, 
courts  ought  to  adopt  such  a  construction  as  will  best  effectuate 
the  intention  of  the  legislature,  but  they  must  not.  even  in 
order  to  give  effect  to  what  they  may  suppose  to  be  the  inten- 
tion of  the  legislature,  put  upon  the  provision  of  a  statute  a 
construction  not  supported  by  the  tvords^even  though  the 
consequences  should  be  to  defeat  the  object  of  the  act.  D war- 
ns on  Statutes,  702 ;  Smith's  Com.  830;  sec.  714. 
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The  fittest  course  in  all  cases  where  the  intention  of  the 
legislature  is  brought  in  question  is,  to  adhere  to  the  words 
of  the  statute,  construing  them  according  to  their  nature  and 
import,  in  the  order  in  which  they  stand  in  the  act,  rather 
than  to  enter  upon  an  inquiry  as  to  the  supposed  intention. 
Smith's  Com.  830,  sec.  715. 

The  result  is,  according  to  this  interpretation  of  this  law, 
if  cattle  of  this  proscribed  class  have  been  acclimated  in  the 
States  named,  they  may  be  brought  to  this  State,  but  no  per- 
son can  own  or  control  such  cattle  in  this  State  unless  they 
shall  have  been  brought  into  this  State  between  the  first  day 
of  October  and  the  first  day  of  the  following  March. 

Appellants,  in  their  declaration,  do  not  aver  these  cattle, 
purchased  and  owned  by  them,  were  brought  into  this  State 
at  the  time  specified.  On  the  contrary,  there  is  at  least  an 
implied  admission  they  wTere  not.  Consequently,  appellants 
themselves  violated  the  law  as  prescribed  in  the  second  sec- 
tion, and  were  tort-feasors,  amenable  to  the  punishment  pro- 
vided by  the  law.  Had  they  not  violated  the  law,  they  would 
not  have  incurred  this  loss.  This  court  -has  no  more  right  to 
apply  the  qualification  of  section  nine  to  any  other  section 
than  t;o  section  one.  It  would  be  usurping  legislative  power, 
and  making  as  law  that  which  the  legislature  have  not  declared 
to  be  the  law. 

The  rule  is  well  settled  that,  if  a  party  suffers  injury  whilst  vio- 
lating a  public  law,  the  other  party  being  also  a  transgressor,  he 
can  not  recover  for  the  injury,  if  his  unlawful  act  was  the  cause 
of  the  injury.  The  party  bringing  the  cattle  to  the  State  may 
have  violated  the  law — appellants  were  no  less  transgressors, 
and  the  maxim,  in  pari  delicto  malior  est  conditio  defendentis, 
must  apply.  In  Harris  v.  Hatfield,  71  111.  298,  similar  views 
wrere  expressed. 

The  construction  given  by  the  Superior  Court  to  this  statute, 
by  sustaining  the  demurrer,  was  in  accordance  with  the  views 
herein  expressed,  and  the  judgment  of  that  court  must  be 
affirmed. 

Judgment  affirmed. 
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Jacob  Shoenfeld  et  al. 

v. 
Simon  B.  Fleishek  et  al. 

1.  Factohs — rights  and  duty  as  to  insurance.  Factors  having  the  goods 
of  their  principals  in  their  possession  may  insure  them,  but  they  are  not 
bound  to  do  so,  unless  they  have  received  orders  to  insure,  or  promise  to 
insure,  or  the  usage  of  trade  or  the  habit  of  dealing  between  them  and  their 
principal  raises  an  obligation  to  insure. 

2.  If  a  factor,  who  is  in  any  case  required  to  insure  the  goods  of  his 
principal,  fails  to  do  so,  he  becomes  the  insurer  himself,  and  liable  as  such 
in  the  event  of  loss,  and  is  entitled  to  credit  for  the  premium  which  should 
have  been  paid. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  for  the  appellants. 

Messrs.  Hutchinson  &  Luff,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

It  is  the  settled  law  that  factors  having  the  goods  of  their 
principal  in  their  possession  may  insure  them,  but  they  are 
not  bound  to  do  so,  unless  they  have  received  orders  to  insure 
or  promise  to  insure,  or  the  usage  of  trade  or  the  habit  of 
dealing  between  them  and  their  principal  raises  an  obligation 
to  insure.  Story  on  Ag.  sec.  110;  Parsons  on  Merc.  Law,  160; 
DeForest  v.  Fire  Insurance  Co.  1  Hall,  84;  Burhanv.  Boyd, 
4  Paige,  17;  Schaeferv.Firk,  49  111.  251. 

And  the  further  doctrine  seems  fully  recognized,  that  if,  in 
any  of  the  cases  mentioned,  the  agent  neglect  to  make  the 
insurance,  he  is  himself,  by  the  custom  of  merchants,  to  be 
considered  as  the  insurer,  and  liable  as  such  in  the  event  of 
loss,  in  which  case  he  is  entitled  to  credit  for  the  premium 
which  should  have  been  paid.  Dunlap's  Paley  on  Ag.  p.  18,; 
DeTastett  v.  Crousillat,  2  Wash.  C.  C.  E.  132-136;  1  Liver- 
more  on  Aff.  324-326. 
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It  appears,  by  the  testimony  of  one  of  the  plaintiffs,  corrob- 
orated by  that  of  plaintiffs'  clerk,  that  defendants,  at  the  time 
of  making  the  arrangement  for  taking  the  goods  in  question 
to  sell  on  commission,  promised  to  keep  them  insured.  The 
defendant  who  made  that  arrangement  on  behalf  of  his  firm, 
denies  that  any  such  promise  was  made;  but,  he  not  being 
corroborated  by  any  testimony,  the  court  below  found  for  the 
plaintiffs  upon  that,  which  was  really  the  only  controverted 
question  of  fact  in  the  case.  The  defendants  admitted  upon 
the  trial  their  neglect  to  get  the  goods  insured,  their  destruc- 
tion by  fire;  and  the  quantity  and  value  of  the  goods  were  un- 
disputed. 

We  perceive  no  grounds  for  the  reversal  of  the  judgment, 
and  it  is  accordingly  affirmed. 

Judgment  affirmed. 


Caeoline  Lenfees  et  al. 

v. 
Anna  C.  Henke  et  al. 

1.  Dower — in  mines.  The  general  doctrine  is,  that  where  mines  have 
been  opened  and  worked  during  the  lifetime  of  the  husband,  the  wife  is 
dowable,  but  not  in  mines  or  strata  not  opened  at  all.  It  makes  no  differ- 
ence that  they  may  have  been  temporarily  abandoned.  If  opened  in  the 
lifetime  of  the  husband,  she  may  not  only  work  them,  but  may  construct 
new  approaches  thereto.  But  this  court  holds  it  is  not  waste  in  a  widow  to 
work  mines  opened  by  the  heir  before  assignment  of  dower,  and  that  she 
is  entitled  to  dower  in  the  profits  in  case  the  mines  should  be  worked  by 
the  heir  or  owner  of  the  fee  before  assignment  of  dower. 

2.  Same  —  of  an  assignment  as  to  mines.  Where  a  widow,  seized  of 
one-third  interest  in  mineral  land,  makes  an  agreement  with  the  heir  seized 
of  the  other  two-thirds,  that  each  shall  receive  one-half  of  the  rents  or  profits 
of  the  mines  before  they  are  opened,  the  agreement  may  be  regarded  as  an 
assignment  of  dower  as  to  tfhe  other  two-thirds. 

3.  Mines  in  land,  when  opened,  are,  from  their  nature,  indivisible,  and  nei- 
ther partition  can  be  made  at  law,  nor  dower  assigned  by  metes  and  bounds. 
The  only  partition  that  can  be  made  is  to  order  a  sale  and  divide  the  pro- 
ceeds. 
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4.  Same — assignment  of  by  heirs  of  mines,  binding.  Where  an  heir  of 
lawful  age  makes  an  assignment  of  dower  in  mineral  land,  by  giving  the 
dowress  a  distinct  portion  of  the  rents,  if  fairly  made,  it  will  bind  the  heir 
and  all  privies  in  estate. 

5.  Statute  of  Frauds — does  not  apply  to  assignment  of  dower.  As  dower 
is  not  created  but  only  ascertained  by  an  assignment,  it  may  be  assigned  by 
parol,  and  livery  of  seizin  is  not  required. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  bill  filed  by  Caroline  Lenfers  and  Henry  Lenfers, 
her  husband,  against  AnnaC.  Henke  and  John  A.  Burrichter, 
her  guardian,  for  the  assignment  of  dower  in  certain  mineral 
lands.  The  bill  showed  that  the  complainant  Caroline  Len- 
fers was  the  owner  in  fee  of  one-third  part,  and  the  defendant 
Anna  C.  Henke  of  the  other  two-thirds,  and  that  the  mother 
of  said  Anna  C,  in  her  lifetime,  had  agreed  with  the  com- 
plainant that  the  mineral  rents  and  profits  of  said  lands  should 
be  equally  divided  between  them,  etc.  The  defendants  an- 
swered, denying  the  right  to  dower,  and  the  court,  on  the 
hearing,  held  the  agreement  null  and  void.  The  other  facts 
appear  in  the  opinion. 

Mr.  Louis  Shissler,  for  the  appellants. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  demandant  is  herself  the  owner  in  fee  of  the  undivided 
one-third  part  of  the  land  in  which  dower  is  sought,  and  the 
defendant  Anna  C.  Henke  is  the  owner  of  the  other  two- 
thirds.  A  portion  of  these  lands  contain  lead  mines,  all  of 
which  were  discovered  and  opened  after  the  right  of  dower 
attached.  It  was  not  known  in  the  lifetime  of  the  demandant's 
husband,  that  any  valuable  mines  existed  in  these  lands.  Two 
children  were  living  at  the  death  of  the  husband,  one  of  whom 
has  since  died.  The  entire  estate  then  passed  to  the  widow 
and  the  other  child,  Mary  Louisa  Camphouse,  who  afterwards 
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intermarried  with  Henry  Henke,  both  of  whom  are  now  dead, 
leaving  Anna  0.  Henke,  the  infant  defendant,  as  their  only 
heir  at  law. 

It  is  alleged,  it  was  agreed  between  Mary  Louisa,  in  her 
lifetime,  and  her  mother,  Mrs.  Lenfers,  in  consideration  of  her 
dower  interest,  the  proceeds  of  the  mineral  rents  derived  from 
the  mines  discovered  in  these  lands,  should  be  equally  divided 
between  them.  Mines  were  accordingly  opened  that  proved 
very  valuable.  The  agreement  as  to  the  division  of  the  rents 
was  faithfully  carried  out  by  Mary  Louisa  during  her  lifetime, 
by  her  husband  after  her  death,  and  after  his  death,  by  the 
guardian  of  their  minor  heir,  until  the  month  of  November, 
1872,  when  he  and  the  smelters,  through  whose  hands  the  rents 
passed,  declined  to  make  any  further  division  on  the  basis  of 
the  agreement,  until  the  rights  of  the  parties  should  be  judi- 
cially determined.  The  relief  sought  is,  that  the  agreement  be 
declared  to  stand  as  an  assignment  of  dower,  and  as  conclusive 
of  the  existing  rights  of  the  parties;  but  if  the  contract  should 
be  adjudged  void,  the  widow  may  have  dower  assigned  to  her. 

The  question  presented  is  one  of  first  impression  in  this 
court.  The  general  doctrine  is,  where  mines  have  been  opened 
and  worked  during  the  lifetime  of  the  husband,  the  wife  is 
dowable;  but  not  in  mines  or  strata  not  opened  at  all.  It 
makes  no  difference,  the  mines  may  have  been  temporarily 
abandoned;  it  is  only  material,  they  were  opened  in  the  life- 
time of  the  husband.  She  may  not  only  work  the  mines,  but 
she  may  construct  new  approaches  to  them.  Stoughton  v. 
Leigh,  1  Taunt.  402;  Coates  v.  Cheever,  1  Cow.  474. 

The  first  case  we  have  been  able  to  find  on  this  subject  is 
Hobij  v.  Hoby,  1  Yerrn.  218.  In  that  case  it  is  assumed  the 
wife  has  dower  in  mines,  but  whether  it  is  in  mines  opened 
during  the  lifetime  of  the  husband,  or  not,  does  not  appear. 
The  next  and  leading  case  is  Stoughton  v.  Leigh,  supra.  The 
question  as  to  mines  opened  by  the  heir  was  not  raised.  The 
judge  only  gave  opinions  on  the  two  points  indicated:  1st. 
The  wife  was  dowable  of  mines  opened  and  worked  by  the 
husband.     2d.  She  was  not  dowable  of  any  mines  or  strata 
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not  opened  at  all.  In  many  of  the  later  cases,  as  well  as  the 
earlier  cases,  no  reason  whatever  is  assigned  for  the  adoption 
of  the  rule;  but  where  any  is  assigned,  it  is,  the  dowress  can 
not  open  new  mines  when  discovered  because  she  would  be 
committing  waste,  which  she  is  not  permitted  to  do.  On 
principle,  why  may  she  not  be  endowed  of  mines  opened  by 
the  heir  or  owner  of  the  fee,  after  the  dower  attaches  and  be- 
fore there  has  been  any  assignment  %  By  all  the  decisions,  it 
is  not  waste  for  her  to  work  mines  opened,  although  the  same 
had  been  abandoned  before  the  death  of  the  husband.  She 
may  construct  new  approaches  and  not  be  guilty  of  waste.  On 
the  same  principle,  if  the  cases  on  this  question  can  be  said  to 
rest  upon  any  principle,  she  could  work  mines  opened  by  the 
heir  without  being  guilty  of  waste.  The  reason  for  the  rule 
adopted,  that  bars  dower  in  all  mines  not  opened  during  the 
lifetime  of  the  husband,  failing,  the  rule  ought  not  to  be  ex- 
tended to  cases  not  strictly  within  its  meaning.  In  view  of 
the  comprehensive  definition  given  by  common  law  writers  of 
the  things  of  which  the  wife  is  entitled  to  be  endowed,  which 
includes  almost  every  thing  of  a  permanent  nature,  whether  it 
is  of  a  material  or  ideal  kind,  there  can  be  no  reason  for  giv- 
ing the  rule  any  broader  construction  than  has  heretofore  ob- 
tained. 

Our  statute  does  not  define  dower.  It  provides  for  the 
assignment,  but  leaves  the  interest  to  be  determined  as  at  com- 
mon law.  By  reference  to  the  authorities,  we  find,  at  common 
law,  the  wife  was  entitled  to  be  endowed  of  all  lands  and  ten- 
ements of  which  the  husband  died  seized.  The  import  of 
those  terms  is  well  known  in  the  law.  Land  comprehends  all 
things  of  a  substantial  nature,  which  includes  any  ground,  soil 
or  earth  whatever,  and  hath  in  its  legal  signification  an  indefi- 
nite extent  upwards  as  well  as  downwards.  "Therefore,"  says 
Blackstone,  "if  a  man  grants  all  his  lands,  he  grants  thereby 
all  his  mines  of  metal  and  other  fossils,  his  woods,  his  waters 
and  his  houses,  as  well  as  his  fields  and  meadows."  Tenement, 
according  to  the  same  author,  is  a  word  of  still  greater  extent, 
and  in  "  its  original,  proper  and  legal  sense,  signifies  every 
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thing  that  may  be  holden,  provided  it  be  of  a  permanent  na- 
ture, whether  it  be  of  a  substantial  and  sensible,  or  of  an 
unsubstantial,  ideal  kind."     2  Black.  17*,  18*. 

The  minerals  in  this  land  area  part  of  the  land  itself,  and  if, 
by  reason  of  the  mines,  it  is  not  susceptible  of  division,  the 
wife  is  entitled  to  be  endowed  of  the  profits  or  rents.  The 
principle  is,  she  is  entitled  to  dower  of  all  the  profits  of  lands 
and  tenements  of  which  her  husband  was  seized  as  of  an  estate 
of  inheritance.  In  Stoughton  v.  Leigh,  supra,  it  is  said,  "it 
is  no  impediment  to  dower  that  the  tenements  are  of  such  a 
nature  they  can  not  be  assigned  by  metes  and  bounds,  but  in 
those  cases  it  shall  be  assigned  as  well  as  it  can  be,  as  by  the' 
third  toll-dish  of  a  mill,  or  the  like." 

In  the  case  of  Deckin  v.  Harrier,  D.  &  S.  284,  although 
the  decision  was  placed  on  other  grounds,  the  vice  chancellor 
expressed  the  opinion,  that  a  widow,  dowable  of  the  real  estate 
of  her  husband,  not  having  done  anything  to  preclude  her  from 
doing  so,  may  claim  one  third  of  the  income  of  the  proceeds 
arising  from  the  royalties  of  mines  opened  after  her  husband's 
decease,  but  not  one-third  of  the  corpus. 

The  demandant's  interest  in  these  mines  comes  strictly  with- 
in the  definition  of  dower,  and  if  she  is  to  be  barred  of  that 
right  it  must  be  upon  some  principle  or  for  some  reason  known 
to  the  law.  We  have  not  been  able  to  find  any  authority  ex- 
actly in  point,  but  the  reasoning  of  the  decisions  on  this  ques- 
tion do  tend  to  support  the  theory  we  are  endeavoring  to 
maintain,  viz:  there  is  no  reason  why  the  wife  may  not  be  en- 
titled to  be  endowed  of  mines  opened  by  the  heir  or  owner  of 
the  fee  after  the  right  of  dower  attaches,  and  before  there  has 
been  any  assignment,  as  well  as  in  mines  opened  by  the  hus- 
band. In  Coates  v.  Cheever,  supra,  it  was  decided  the  right 
of  dower  attached  to  a  bed  of  iron  ore;  that  such  bed  of  con- 
siderable extent  was  regarded  as  opened,  although  the  open- 
ings which  had  been  worked  by  the  husband,  had  been 
partially  abandoned,  but  other  openings  into  the  same  bed  had 
been  made  by  the  heir. 

In  Carr  v.  Oarr,  4  Dev.  and  Bat.  179,  it  was  decided  that, 
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while  the  dowress  could  not  use  trees  standing  on  the  dower 
lands,  for  making  turpentine,  which  had  not  been  used  by  her 
husband  for  that  purpose,  still  she  could  rightfully  use  trees 
in  the  ordinary  mode  for  making  turpentine,  that  had  been 
boxed  and  tended  in  the  lifetime  of  the  husband,  and  might 
box  new  trees  as  those  already  boxed  became  unfit  for  use,  so 
as  not  to  enlarge  the  crop  beyond  what  it  had  been  when  the 
dower  was  assigned.  The  case  of  Findley  v.  Smith,  6  Munf. 
134,  is  illustrative  of  the  same  doctrine. 

What  possible  difference  could  it  make,  whether  the  trees 
were  boxed  by  the  husband,  or  by  the  heir  before  assignment 
of  dower?  In  either  case  she  would  be  entitled  to  the  profita- 
ble and  natural  use  of  the  dower  estate,  so  she  does  not  com- 
mit waste.  The  heir,  by  opening  the  mines,  has  destroyed  all 
other  profits  of  the  land.  There  is  no  mode  of  enjoying  mines 
except  by  working  them.  If  this  can  not  be  done  they  are 
profitless  to  the  dowress.  As  we  have  seen,  it  is  not  waste  in 
her  to  work  mines  opened  by  her  husband,  and,  by  a  parity  of 
reasoning,,  we  reach  the  conclusion,  it  is  not  waste  for  her  to  work 
mines  opened  by  the  heir  before  assignment  of  dower.  At  all 
events,  she  would  be  entitled  to  dower  in  the  profits  in  case 
the  mines  should  be  worked  by  the  heir  or  owner  of  the  fee, 
before  assignment  of  dower. 

But  the  agreement  proven  may  be  regarded  as  an  assign- 
ment of  dower.  Mrs.  Lenfers  and  her  daughter,  being  the 
owners  of  the  fee  of  the  lands,  had  the  right  to  open  mines 
and  cause  them  to  be  worked.  When  the  mines  in  question 
were  opened  no  assignment  of  dower  had  been  made.  That 
Mrs.  Lenfers  had  dower  in  the  lands  is  not  controverted.  In- 
dependently of  any  agreement,  she,  being  the  owner  in  fee  of 
an  undivided  one-third  of  the  lands,  was  entitled  to  one-third 
of  the  mineral  rents.  The  mines,  when  opened,  in  their  very 
nature  were  indivisible.  Neither  partition  could  be  made  at 
law,  nor  dower  assigned  by  metes  and  bounds.  Connant  v. 
Smith,  1  Aik.  67;  Bainbridge  on  Mines,  155*;  Adams  v. 
Briggs,  7  Cnsh.  361. 

The  only  partition  that  can  be  made  is  to  order  a  sale  of  the 
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mines  and  divide  the  proceeds.  McGillivray  v.  Evans  et  al. 
27  Cal.  92, 

After  the  mines  in  this  case  had  been  opened  there  was  no 
practicable  way  in  which  dower  could  be  assigned  by  metes  and 
bounds.  It  was  assigned  in  the  only  way  that  it  could  be 
equitably  done,  by  giving  the  dowress  a  distinct  portion  of 
the  mineral  rents.  The  right  of  dower  existed,  and  it  was 
competent  for  the  heir  herself  to  make  the  assignment.  If  of 
lawful  age,  the  assignment  once  fairly  made  would  bind  the 
heir  and  all  privies  in  estate,  and  would  be  conclusive  of  the 
subsisting  rights  of  all  the  parties  in  interest. 

But,  at  common  law,  the  infant  heir  may  assign  dower  for 
the  reason,  as  it  is  said,  the  widow's  "claim  is  urgent  and 
necessary  for  her  immediate  support."  Bainbridge  on  Mines, 
151*.  However,  the  law  protects  the  heir  against  the  effects 
of  an  excessive  or  fraudulent  assignment.  Hoby  v.  Ifoby, 
supra. 

The  objection,  the  agreement  was  not  in  writing  and  there- 
fore within  the  Statute  of  Frauds,  is  not  well  taken.  Treating 
it  as  an  assignment  of  dower,  it  was  valid,  though  existing  in 
parol.  Bainbridge,  in  his  work  on  Mines,  says,  "  dower  may 
be  assigned  by  parol,  notwithstanding  the  Statute  of  Frauds, 
for  her  estate  is  not  created,  but  only  ascertained,  by  assign- 
ment; and  where  she  has  entered  after  assignment,  the  freehold 
vests  in  her  without  the  livery  of  seizin,  whether  the  assign- 
ment has  been  accomplished  by  agreement  or  by  the  course  of 
the  law."     Bainbridge,  149*. 

Sir  Edward  Coke,  in  his  Commentaries,  after  stating  briefly 
of  what,  by  whom,  and  to  whom  the  assignment  must  be  made, 
adds:  "But  their  needeth  neither  livery  of  seizin  nor  writing 
in  any  assignment  of  dower,  because  it  is  due  of  common 
right."     Coke  on  Lit.  35  a. 

We  have  no  doubt  the  agreement  between  the  complainant 
and  her  daughter,  Mary  Louisa,  was  in  fact  an  assignment  of 
dower  in  the  mines  situated  in  the  lands  in  which  she  had 
dower,  and  as  such  it  is  conclusive  of  the  rights  of  the  parties, 
unless  it  can  in  some  mode  be  impeached.     The  heir  elected 
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to  treat  the  mines  as  opened,  and  there  is,  and  can  be,  no  rea- 
son why  she  could  not  assign  dower  therein  out  of  the  rents 
arising  from  their  use.  This  she  did.  It  was  founded  on  a 
valid  consideration,  and  it  must  be  permitted  to  stand  as  a 
subsisting  agreement  as  to  the  parties  to  it,  and  all  privies  in 
estate.     The  heir  takes  the  estate  with  this  charge  upon  it. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  authorized  by  the  principles  of  this  opinion. 

Decree  reversed. 


E.  F.  Angel  et  ah 

v. 
The  Plume  and  Atwood  Manufacturing  Company. 

1.  Practice — trying  cause  out  of  its  order  on  the  docket.  The  Practice 
Act  of  1872  having  provided  for  the  docketing  of  causes,  and  their  trial  in 
the  order  in  which  they  are  docketed,  and  how  persons  desiring  a  speedy 
judgment  in  actions  ex  contractu,  where  there  is  no  substantial  defense, 
shall  be  allowed  to  have  their  cases  taken  up  and  disposed  of  out  of 
their  order,  it  is  not  competent  for  the  court  to  provide  by  a  rule  of  court 
a  different  mode  for  this  purpose. 

2.  Unless  the  plaintiff  files  with  his  declaration  an  affidavit  showing  the 
nature  of  his  demand  and  the  amOunt  due  him  from  the  defendant,  after  al- 
lowing all  just  credits,  etc.,  it  is  error  for  the  court  to  take  up  and  try  the 
case  out  of  its  order  on  the  docket. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  Plume  and 
Atwood  Manufacturing  Company  against  E.  F.  Angel,  P. 
Waterman  and  W.  P.  Davis,  upon  an  account.  The  court  be- 
low took  up  and  tried  the  case  out  of  its  order  on  the  docket, 
for  failure  of  the  defendants  to  comply  with  the  following 
rule  of  court: 

"  Ordered,  that  in  any  case  ex  contractu  pending  on  an  issue 
of  fact  only,  or  only  requiring  the  similiter  to  be  added,  which 


1874.]    Angel  et  al.  v.  Plume  &  Atwood  Man.  Co.  413 

Opinion  of  the  Court. 

is  noticed  for  trial  at  any  term,  if  the  plaintiff,  or  an  attorney 
or  agent  of  the  plaintiff,  shall  make  an  affidavit  that  he  or  she 
believes  that  the  defense  is  made  only  for  delay,  by  giving  the 
defendant's  attorney,  or  the  defendant,  if  he  or  she  do  not  ap- 
pear by  attorney,  five  days'  previous  notice,  with  a  copy  of 
such  affidavit,  that  the  plaintiff  will  bring  on  said  case  for 
trial  at  the  opening  of  court  on  a  day  of  such  term,  to  be 
specified  in  such  notice,  or  as  soon  thereafter  as  the  court  will 
try  the  same,  may  proceed  to  a  trial  at  the  time  specified  in 
said  notice,  unless  it  shall  be  made  to  appear  to  the  court,  by 
affidavit  of  facts  in  detail,  that  the  defense  is  made  in  good 
faith,  when  the  case  will  remain  to  be  tried  in  its  regular 
order  in  the  trial  calendar." 

Mr.  Consider  H.  Willett,  and  Messrs.  Sheldon  &  Water- 
man, for  the  appellants. 

Mr.  Henry  Y.  Freeman,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  held  in  Fisher  v.  The  National  Bank  of  Commerce, 
at  the  present  term,  that  the  Practice  Act  in  force  July  1st, 
1872,  having  provided  for  the  docketing  of  cases  and  their  trial 
in  the  order  in  which  they  are  docketed,  and  how  persons 
desiring  a  speedy  judgment  in  actions  ex  contractu,  where 
there  is  no  substantial  defense,  shall  be  allowed  to  have  their 
cases  taken  up  and  disposed  of  out  of  their  order  on  the  docket, 
it  was  not  competent  for  the  Superior  Court  of  Cook  county 
to  provide,  by  a  rule  of  court,  a  different  mode  for  this  pur- 
pose; and  that  the  rule  of  that  court,  under  which  the  present 
case  was  taken  up  and  disposed  of  out  of  its  order  on  the 
docket,  was  abrogated. 

The  statute  affords  a  simple  and  convenient  way  by  which  a 
party  having  a  meritorious  cause  of  action  ex  contractu,  can 
obtain  a  speedy  disposition  of  his  cause.  He  has  only  to  file 
an  affidavit  with  his  declaration  showing  the  nature  of  his  de- 
mand and  the  amount  due  him  from  the  defendant,  after  al- 
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Mr.  Justice  Scott  and  Mr.  Justice  Sheldon,  dissenting. 

lowing  to  the  defendant  all  his  just  credits,  deductions  and 
set-offs,  and  if  the  defendant  does  not  then  file  an  affidavit  of 
merits  with  his  plea,  he  is  entitled  to  judgment  by  default. 

The  practice  being  regulated  in  this  particular  respect  by 
law,  must,  under  the  constitution,  "be  uniform  in  all  courts 
of  the  same  class  or  grade,"  and  the  Superior  Court  of  Cook 
county  is  of  "  the  same  class  or  grade  "  with  the  circuit  courts 
of  the  State. 

The  court  below,  therefore,  erred  in  taking  up  and  dispos- 
ing of  the  case  out  of  its  order  on  the  docket  for  a  failure 
to  comply  with  the  rule  of  court  referred  to,  and  the  judgment 
is  reversed  and  the  cause  remanded. 


Mr.  Justice  Scott  and  Mr.  Justice  Sheldon,  dissenting: 

The  statute  provides  that  causes  "  shall  be  tried  or  otherwise 
disposed  of  in  the  order  they,  are  placed  on  the  docket,  unless 
the  court,  for  good  and  sufficient  cause,  shall  otherwise  direct." 

The  court  below,  for  what  it  deemed  good  and  sufficient 
cause,  directed  that  the  trial  of  the  case  should  take  place  out 
of  its  order  on  the  docket.  As  we  regard  it,  there  was  the  ex- 
press warrant  of  the  statute  for  so  doing.  We  fail  to  perceive 
wherein  it  was  in  contravention  to  the  37th  section  of  the  pres- 
ent Practice  Act.  Had  the  defendant  tiled  his  affidavit  of  a 
defense  upon  the  merits,  as  in  the  case  of  Fisher  v.  National 
Bank  of  Commerce,  decided  at  the  present  term,  the  action 
of  the  court  might  have  been  regarded  as  contrary  to  the  spirit 
of  that  section.  But  here,  the  defendant  riled  no  affidavit- 
whatever,  in  regard  to  the  merits  of  his  defense. 

We  do  not  understand  that,  by  the  constitution,  courts  are 
debarred  from  adopting  their  own  rules  of  practice,  or  that 
such  rules  of  practice  must  be  uniform  in  the  courts;  the  re- 
striction of  the  constitution  in  that  respect  being  only,  that 
the  practice  of  courts  so  far  as  regulated  by  law  shall  be  uni- 
form. 

The  37th  section  of  the  present  Practice  Act  relates  only  to 
the  taking  of  judgments  by  default,  enlarging  the  rule  in  that 
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respect,  it  providing  that  where  the  plaintiff  shall  file  with  his 
declaration  an  affidavit  of  the  amount  of  his  claim  which  is 
due  to  him,  he  shall  be  entitled  to  a  judgment  as  in  case  of 
default,  unless  the  defendant  shall  file  with  his  plea  an  affida- 
vit of  merits.  It  does  not  purport  to  be  in  any  way  a  regula- 
tion as  to  the  trying  of  causes  with  regard  to  their  position 
on  the  docket. 


Seth  Wadhams  et  al. 


Lucy  C.  Flagler  Gay. 

1.  Agreement — construed  as  not  making  any  charge  on  land.  Where,  upon 
the  execution  of  deeds  for  the  partition  of  lands  under  a  decree  of  partition, 
one  of  the  parties  executed  an  agreement  to  the  others,  that  the  land  con- 
veyed to  him  was  and  should  be  subject  to  the  interest  of  his  children  in 
the  same  under  a  certain  will,  and  that  the  interest  of  such  children  under 
the  will  should  be  charged  upon  the  land  conveyed  to  such  part}'-,  etc.,  it 
was  held,  that  this  created,  of  itself,  no  charge  upon  the  land  in  favor  of  the 
party's  children,  and  was  not  designed  for  their  benefit,  but  for  the  benefit 
of  the  other  parties  in  the  partition. 

2.  Conveyance — muring  of  title.  Where  a  party  makes  a  conveyance 
purporting  to  convey  an  estate  in  fee  simple  to  another,  and  by  decree  of 
court  his  title  is  confirmed  or  perfected,  it  will  pass  to  his  grantee,  under 
the  statute. 

3.  Judicial  sale — innocent  purchaser  not  affected  by  reversal  of  judgment 
or  decree.  If  a  judgment  or  decree  is  reversed  the  parties  thereto  are  to  be 
restored  to  their  original  rights,  so  far  as  it  can  be  done  without  prejudice 
to  the  rights  of  third  persons.  But  the  title  of  third  persons  to  property 
acquired  under  an  erroneous  judgment  or  decree,  is  not  affected  by  its  re- 
versal. 

4.  Purchaser  under  decree  confirming  title.  The  same  principle  ap- 
plies to  judgments  and  decrees' which  simply  declare  and  vest  legal  rights 
in  the  party  claiming  the  same,  where  no  sale  is  ordered ;  and  a  pur- 
chaser from  such  party,  while  such  judgment  or  decree  remains  in  full 
force,  upon  the  faith  of  its  validity,  before  any  writ  of  error  is  prosecuted, 
or  other  legal  steps  taken  to  avoid  the  same,  will  not  be  affected  by  a  subse- 
quent reversal  of  the  judgment  or  decree,  but  will  be  protected  in  his  title, 
and  th  s  though  made  a  party  to  the  proceeding  to  reverse. 
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5.  Decree — against  infant  is  absolute.  It  is  not  the  practice  in  this 
State  to  make  a  decree  against  infants  conditional,  or  to  give  them  a  day  in 
court  on  arriving  at  their  majority,  but  such  decree  is  absolute  in  the  first 
instance. 

6.  Attorney  at  law — his  powers.  An  attorney  at  law  has  no  implied 
authority  to  compromise  or  give  up  any  right  of  his  client,  or  to  consent  to 
a  judgment  against  his  client. 

7.  Partition — effect  of  deeds,  etc.,  as  ratifying  decree.  "Where  the  an- 
swer of  a  party  to  a  bill  for  partition  of  land  was  filed  without  authority, 
admitting  he  was  entitled  only  to  a  life  estate  under  a  will,  and  the  decree 
appeared  to  be  entered  by  consent,  and  found  that  he  was  entitled  to  a  life 
estate  with  remainder  in  his  children,  as  to  a  certain  part,  and  deeds  were 
interchanged  to  carry  out  the  partition,  his  deed  being  absolute,  but  a  sepa. 
rate  agreement  was  executed  by  him  and  the  other  parties,  in  which  it  was 
provided  that  his  share  should  be  subject  to  such  interest  as  his  children 
had  under  the  will  and  the  decree:  Held,  that  the  deeds  and  agreement 
were  simply  a  ratification  of  the  partition,  but  not  of  the  decree  limiting  his 
estate  and  finding  a  remainder  in  his  children. 

8.  Partition  in  equity — decree  must  be  executed  by  conveyances.  A  par- 
tition of  an  estate  in  chancery  is  not  finally  completed  until  mutual  convey- 
ances are  executed  of  the  several  allotments  made  to  the  respective  parlies. 
The  decree  in  such  case  is  in  personam,  and  if  one  of  the  parties  is  not 
competent  to  execute  a  conveyance,  a  partition  can  not  be  effectually  had  in 
equity,  and  before  our  statute  of  1861  a  mere  decree  in  chancery  could  not 
pass  the  legal  title  to  land. 

9.  Same — effect  of  decree  for,  in  equity.  Where  a  decree.on  a  bill  for  par- 
tition extended  no  further  than  merely  to  make  the  partition  as  had  been 
previously  agreed  upon,  but  made  no  provision  for  conveyances,  or  for  giv- 
ing possession,  or  for  enjoyment,  it  was  held  imperfect,  and  to  have  left  the 
division  incomplete;  but  this  was  obviated  by  the  mutual  interchange  of 
deeds  each  to  the  other.  But  where  the  decree  further  found  that  one  of  the 
parties  had  only  a  life  estate  with  remainder  in  his  children,  and  failed  to 
provide  for  any  conveyance  to  the  children,  as  it  might  have  done,  it  was 
lield,,  that,  in  this  respect,  it  was  incapable  of  being  executed  until  the  neces- 
sary authority  should  be  given  by  a  further  order,  or  until  a  new  bill  was 
filed  to  supply  the  omission  to  provide  for  its  execution. 

10.  Chancery — bill  to  carry  decree  into  execution.  Where  a  decree  ex- 
presses a  purpose  that  the  children  of  a  parly  to  a  bill  for  partition,  shall 
have  the  fee  after  the  party's  death,  without  accomplishing  the  object  by  its 
own  force,  or  providing  the  means  for  effecting  its  accomplishment,  an 
original  bill  may  lie  to  carry  the  former  decree  into  execution. 

11.  Same — when  a  former  decree  will  notbe  executed.  On  original  bill  to 
carry  a  former  decree  into  execution,  the  court  may  look  into  the  original 
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case  and  see  if  the  former  decree  is  equitable  and  just,  and  if  it  is  not,  re- 
fuse its  enforcement. 

12.  Where  a  decree  of  partition,  in  defining  one  party's  interest  under  a 
will,  found,  erroneously,  that  he  had  only  a  life  estate  as  to  one-sixth  of  the 
land,  and  that  the  remainder  was  in  his  children,  when,  in  fact,  the  will 
gave  him  the  absolute  title,  and  although  the  decree  appeared  to  have  been 
by  consent,  when  the  proof  showed  that  such  was  not  true,  the  court  held, 
on  bill  by  his  heirs,  after  his  death,  against  his  grantee  to  have  the  original 
decree  carried  into  effect,  that  the  relief  should  not  be  granted. 

13.  Gift — not  enforcible  in  equity.  A  court  of  equity  will  not  enforce  a 
a  voluntary  contract,  or  an  unexecuted  gift.  Where  the  transaction  is  in- 
complete, and  there  is  no  consideration,  the  court,  on  general  principles, 
will  not  complete  what  it  finds  imperfect. 

14.  The  same  principle  applies  to  an  executory  decree  in  its  nature  a 
family  settlement.  A  gift  capable  of  being  made  by  a  legal  conveyance,  is 
as  imperfect  when  created  by  an  executory  decree,  as  if  by  an  executory 
contract.  When  the  title  is  of  a  legal  interest,  capable  of  a  legal  transfer, 
an  executory  decree,  providing  within  itself  no  means  for  its  execution, 
seems  to  be  an  imperfect  creation  of  a  trust  or  gift,  even  if  such  had  been 
intended,  and  when  voluntary  is  subject  to  revocation. 

15.  Res  adjudicata — what  is.  Res  adjudicata  is  the  decision  of  the  court 
upon  a  contested  matter  between  parties.  When  a  judgment  or  decree  is  ren- 
dered by  consent,  or  is  the  result  of  a  compromise,  it  can  not  be  admitted  as 
res  adjudicata. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Ayer  &  Kales,  for  appellant  Wadhams. 

Messrs.  Upton,  Boutell  &  Waterman,  for  appellants  Chris- 
tian S.  and  Augusta  M.  Engle,  and  Calvin  Day. 

Messrs.  Goudy  &  Chandler,  and  Mr.  Arthur  M.  Windett, 
for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

A  rehearing  having  been  granted  in  this  case,  and  a  full 
re-argument  had,  we  find  reason,  on  further  deliberate  consid- 
eration, to  modify  our  former  decision. 

We  are  satisfied  that,  as  respects  the  appellants  Engles  and 
Day,  we  underestimated  the  strength  of  their  position  as  pur- 

"  27— 73d  III. 
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chasers  under  the  decree  on  the  bill  of  review,  whilst  such  de- 
cree was  in  force,  and  before  any  step  had  been  taken  to 
reverse  it. 

Under  the  will  of  Augustus  Garrett,  and  the  subsequent 
happening  of  the  contingencies  therein  named,  Charles  D. 
Flagler  became  vested  with  an  estate  in  fee  in  these  lands.  It 
was  so  decided  by  this  court  before,  in  Flagler  v.  Crow,  40  111. 
414,  that  under  the  will,  he  "  was  clearly  entitled  to  the  fee." 
On  the  17th  day  of  February,  1853,  and  the  18th  day  of  Jan- 
uary, 1854,  Flagler,  by  warranty  deeds,  conveyed  the  lands  to 
Wadhams  and  Moses,  the  deeds  purporting  to  convey  the  whole 
estate  in  fee.  It  is  this  Moses  interest  which  is  claimed  and 
held  by  the  Engles  and  Day,  their  title  depending  partly  on 
deeds  and  a  mortgage  from  Moses,  and  partly  on  execution 
sales  on  judgments  against  him;  which  deeds,  mortgage,  judg- 
ments and  sales  were  of  a  date  subsequent  to  the  decree  on 
the  bill  of  review,  and  prior  to  the  suing  out  of  the  writ  of 
error  to  reverse  that  decree.  "Why  did  not  the  deeds  from 
Charles  D.  Flagler  to  Moses  convey  to  the  latter  the  entire 
estate  in  the  lands  purported  to  be  conveyed  to  him?  Because, 
only,  of  the  decree  in  the  partition  suit  between  the  devisees 
of  Garrett,  rendered  May  26,  1851,  which  is  claimed  to  have 
fixed  the  interest  of  Flagler  in  the  lands  as  only  a  life  estate, 
and  that  of  his  children  as  the  remainder  in  fee. 

We  say  because  only  of  such  decree,  as  on  a  more  critical 
examination  of  the  agreement  of  May  29,  1851,  which  has 
been  somewhat  relied  on  as  an  instrument  whereby  Charles  D. 
Flagler  parted  with  some  portion  of  his  interest  under  the 
will,  we  do  not  think  it  should  be  deemed  to  have  such  effect. 

The  portion  of  that  agreement  claimed  as  having  such  ope- 
ration, is  as  follows: 

"  And  the  lands  so  deeded  to  Letitia  Flagler  and  Charles  D. 
Flagler,  are  to  be,  and  are,  subject  *  *  *  to  the  whole  and 
entire  interest  of  the  child  and  children,  and  the  descendant 
and  descendants  thereof,  of  Charles  D.  Flagler,  which  herein 
may  survive  in  said  estate  of  said  Garrett,  which,  under  said 
will,  such  child,  children,  descendant  or  descendants  may  have, 
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or  at  any  time  be  entitled  to,  which  said  interest  of  such  child 
or  children,  or  descendants,  is  hereby  declared  and  agreed  to 
be  charged  upon  the  lands  in  said  deed  to  said  Letitia  and 
Charles  D.  Flagler,  mentioned. 

"  And  said  Letitia  and  Charles  D.  Flagler,  and  Frederick  T. 
Flagler,  husband  of  said  Letitia,  hereby  assume  to  satisfy  said 
interest  of  any  such  child  or  children,  or  descendants  thereof, 
which  they  may  be  entitled  to,  under  and  by  the  terms  of  said 
will,  and  to  save  and  keep  harmless  the  share  of  and  portions 
of  said  real  estate,  so  deeded  to  said  Eliza  Garrett,  James 
Crow  and  Thomas  G.  Crow,  from  all  claim  and  claims  which 
any  such  child  or  children  of  said  Charles  D.  Flagler  may 
have  or  become  entitled  to,  under  said  will,  or  the  decree  of 
any  court  now  made,  or  hereafter  to  be  made." 

The  deeds  accompanying  this  agreement  were  simple  deeds 
of  release,  by  which  Mrs.  Garrett,  the  Crows,  and  the  Flaglers, 
each  released  all  interest  in  the  land  assigned  to  the  others  by 
the  partition  decree.  It  is  not  our  reading  of  this  agreement, 
that  Charles  D.  Flagler  thereby  declares  the  land  in  question 
charged  with  the  interest  of  his  children  under  the  partition 
decree.  The  first  above  sentence  of  the  agreement  describes 
the  burdens  with  which  the  land  allotted  to  the  Flaglers  is 
charged,  and  the  only  interests  of  the  children  charged  upon 
the  land,  are  those  which,  "  under  said  will,"  they  may  have 
or  be  entitled  to.  The  second  sentence  contains  two  covenants. 
By  the  first  one,  the  Flaglers  assume  to  satisfy  said  interest  of 
any  such  child  or  children,  which  they  may  be  entitled  to 
"under  and  by  the  terms  of  said  will."  By  the  second  cove- 
nant, the  Flaglers  agree  to  save  and  keep  harmless  the  lands 
allotted  to  Mrs.  Garrett,  and  the  Crows,  from  all  claims  of 
such  children  under  said  will,  or  the  decree  of  any  court  then 
made  or  thereafter  to  be  made, 

This  is  the'only  place  in  the  agreement  where  any  mention 
is  made  of  this  decree.  This  covenant  is  not  made  with  the 
children  of  Charles  D.  Flagler,  or  with  trustees  for  their  ben- 
efit, and  its  object  is  not  to  protect  their  rights.  It  is  made 
with  Mrs.  Garrett  and  the  Crows,  and  made  simply  to  protect 
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them.  Its  object  is  not  to  impose  a  burden  on  the  land  of  the 
covenantors,  but  to  confer  a  benefit  on  the  land  of  the  cove- 
nantees. While  it  is  an  agreement  to  save  Mrs.  Garrett  and 
the  Crows  harmless  from  any  claim  the  children  of  Charles  D. 
Flagler  may  have  under  the  decree,  it  does  not  admit  that  these 
children  actually  have  any  claim  under  the  decree,  and  does 
not  declare  that  the  land  is  subject  to  any  such  claim.  To 
hold,  that,  by  force  of  this  agreement,  Charles  D.  Flagler 
abridged  any  of  his  rights  in  the  lands,  or  parted  with  them 
to  his  children,  is,  in  our  view,  a  misconstruction  of  the  instru- 
ment. Letitia  Flagler  was  the  mother  of  Charles  D.  He  had 
but  two  children  at  the  time,  who  were  infants,  the  eldest,  the 
original  complainant  in  this  suit,  being  but  two  years  of  age, 
the  other  six  months. 

The  decree,  then,  in  the  partition  suit,  which  purported  to 
reduce  Charles  D.  Flagler's  interest  in  the  land  to  a  life  estate, 
and  to  give  the  remainder  in  fee  to  his  children,  being  the  only 
hindrance  to  the  passing  of  the  entire  estate  in  the  lands  to 
Moses  by  the  warranty  deeds  to  him  from  Flagler,  under  the 
contingencies  which  afterward  happened,  that  impediment  was 
removed  by  the  decree  on  the  bill  of  review  afterward  brought 
by  Charles  D.  Flagler,  in  which  bill  he  alleged  error  appearing 
on  the  face  of  the  record  in  the  former  decree  in  the  partition 
suit,  in  that  the  decree  gave  Charles  D.  Flagler  only  a  life 
estate,  when,  by  the  will,  he  was  entitled  to  a  fee.  The  decree 
entered  on  the  bill  of  review.  April  11,  1854,  reversed  the  for- 
mer decree  in  the  partition  suit,  in  the  above  respect,  and 
adjudged  and  decreed  a  remainder  in  fee  to  be  vested  in 
Charles  D.  Flagler  in  accordance  with  the  provisions  of  the 
will. 

Our  statute  provides  that,  if  any  person  shall  sell  and  con- 
vey to  another  by  deed  purporting  to  convey  an  estate  in  fee 
simple  absolute  in  land,  not  being  then  possessed  of  the  legal 
estate  or  interest  therein,  but  shall  afterward  become  possessed 
thereof,  the  conveyance  shall  be  as  valid  as  if  the  grantor  had 
the  legal  estate  or  interest  at  the  time  of  the  conveyance. 

By  the  will  of  Garrett,  an  estate  in  fee,  and  not  for  life  only, 
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was  limited  to  Charles  D.  Flagler,  to  take  effect  in  him  in  case 
he  survived  the  wife  and  two  sisters  of  the  testator.  If  he  did 
not  survive  them,  the  same  estate  in  fee  was  to  go  to  his  chil- 
dren who  then  survived,  and  if  there  were  none,  then  over  in 
fee  to  James  and  Thomas  G.  Crow. 

On  the  8th  of  February,  1856,  the  contingency  happened, 
by  which,  according  to  the  will  and  the  decree  on  the  bill  of 
review,  the  remainder  of  Charles  D.  Flagler  became  a  present 
vested  estate  in  fee  simple,  which  contingency  was,  the  falling 
in  of  the  three  lives  of  Mrs.  Garrett  and  the  two  sisters  of  the 
testator  by  the  death  on  that  day  of  the  surviving  one  of  them, 
leaving  Charles  D.  Flagler  surviving. 

By  force  whereof,  and  the  decree  on  the  bill  of  review,  the 
entire  estate  at  once  enured  to  Moses  through  the  warranty 
deed  of  Flagler  to  him,  which  might  be  held  by  Moses  him- 
self, so  long  as  the  bill  of  review  decree  remained  unreversed, 
with  the  capability  of  purchasers  from  him,  and  creditors, 
acquiring  from  him  an  indefeasible  estate,  so  long  as  the  last 
named  decree  remained  in  force  and  unreversed,  or,  at  least, 
until  the  commencement  of  proceedings  to  reverse  it.  If  the 
original  decree  in  the  partition  suit  gave  to  Charles  D.  an 
estate  for  life,  with  remainder  in  fee  to  his  children,  that  de- 
cree was  annulled  by  the  decree  on  the  bill  of  review,  and  the 
latter  decree  gave  to  him  a  remainder  in  fee  in  the  premises, 
in  accordance  with  the  provisions  of  the  will.  This  decree  on 
the  bill  of  review  remained  in  force  until  February  24,  1866, 
when  a  writ  of  error  was  sued  out  from  this  court  to  reverse 
the  same,  and  the  same  was  reversed  at  the  April  term,  1866. 
As  before  remarked,  the  Engles  and  Day  derive  title  by  pur- 
chase from  and  through  other  purchasers  from  Moses,  or  at 
judicial  sales  under  judgments  and  a  mortgage  against  him, 
all  which  were  made  and'  had  intermediate  the  time  of  the 
rendition  of  the  decree  on  the  bill  of  review  and  the  suing  out 
of  the  writ  of  error  for  its  reversal.  Such  purchases,  having 
been  in  good  faith  for  value,  in  reliance  on  the  validity  of  this 
decree  on  the  bill  of  review,  are  entitled  to  the  protection  of 
the  court. 
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In  McJilton  v.  Love,  13  111.  494,  the  well  settled  law  is 
recognized  and  declared,  that,  if  a  judgment  is  reversed,  the 
parties  are  to  be  restored  to  their  original  rights,  so  far  as  it 
can  be  done  without  prejudice  to  third  persons.  But  the  rights 
of  third  persons  are  not  affected.  Their  title  to  property 
acquired  under  an  erroneous  judgment  is  not  divested  by  its 
reversal.  To  the  same  effect  is  Me  Lagan  v.  Brown,  11  111. 
519;  Goudy  v.  Hall,  36  id.  319;  Feaston  v.  Fleming,  56  id.  ' 
457;  Simms  v.  Slooum,  3  Cranch,  300;  Voorhess  v.  The  Bank 
of  the  United  States,  10  Pet.  475 ;  Gray  v.  Brignardello,  1 
Wall.  634. 

Nor  is  this  principle  confined  to  the  case  of  judicial  sales, 
as  being  founded  on  the  public  policy  of  sustaining  such  sales. 
The  same  principle  applies  to  judgments  and  decrees  which 
simply  declare  and  vest  the  legal  right  in  the  party  claiming 
it,  where  no  sale  has  been  had. 

In  Horner  v.  Zimmerman,  45  111.  14,  the  principle  was 
recognized  in  a  case  where  there  had  been  a  decree  of  strict 
foreclosure  of  a  mortgage,  that  a  bona  fide  purchaser  for  value 
from  the  mortgagee,  after  the  decree,  could  not  be  affected  by 
any  error  in  the  decree. 

In  Gtiiteau  v.  Wisely,  47  111.  433,  where  a  party  to  an 
erroneous  judgment  had  purchased  at  a  sale  thereunder  and 
afterward  conveyed  to  a  bona  fide  purchaser,  and  subsequently 
the  judgment  was  reversed,  it  was  held  that  such  bona  fide 
purchaser  would  not  be  affected  by  the  reversal. 

The  principle  is,  as  said  in  Goudy  v.  Hall,  supra:  Society 
should  be  able  to  rely  upon  the  judgments  and  decrees  of  its 
courts;  and  although  it  knows  that  they  are  liable  to  be  re- 
versed, yet  it  has  a  right,  so  long  as  they  stand,  to  presume 
that  they  had  been  properly  rendered. 

The  case  of  Kittleby  v.  Lamb,  2  Chan.  404,  quoted  and 
recognized  by  Lord  Redesdale  in  Bennett  v.  Ilammill,  2 
Scho.  and  Lef.  566,  was  that  of  a  bill  praying  that  a  certain 
sum  of  money  in  the  hands  of  trustees  might  be  laid  out  for 
the  benefit  of  the  plaintiff.  The  bill  was  dismissed,  and  after- 
ward the  trustees  paid  the  money  to  the  other  party  who 
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claimed  it.  On  a  bill  of  review,  that  decree  was  reversed;  yet 
the  court  determined  that  the  trustees  who  relied  on  the  de- 
cree of  dismission,  signed  and  enrolled,  were  protected  in  the 
payment  they  had  made,  and  that  the  plaintiff  must  look  to 
the  person  to  whom  the  trustees  paid  it,  on  the  ground  that 
the  decree,  while  it  remained  in  force,  bound  the  rights  and 
justified  the  trustees,  though  they  paid  it  voluntarily  and 
without  suit. 

Lessee  of  Taylor  v.  Boyd,  3  Iiamm.  (Ohio),  and  McCor- 
miok  v.  McClure,  6  Blackf.  466,  are  cases  of  decrees  simply 
establishing  the  right  to  land,  and  the  parties  in  whose  favor 
the  right  was  established  by  the  decrees,  afterward,  made  pri- 
vate sales  of  the  lands,  and  subsequently  thereto  the  decrees 
were  reversed.  It  was  held,  in  both  cases,  that  the  reversal 
did  not  affect  the  rights  of  the  purchasers;  that  they  acquired 
valid  titles  as  established  by  the  decrees  under  which  they 
purchased. 

In  Gelpecke  v.  City  of  Dubuque,  1  Wall.  175,  the  same 
principle  was  applied  in  a  case  where  an  act  of  the  legislature 
of  Iowa,  authorizing  the  issue  of  municipal  bonds  in  certain 
cases,  had  at  one  time  been  decided  by  the  Supreme  Court 
of  that  State  to  be  constitutional,  and  afterward  to  be  uncon- 
stitutional; and  it  was  held  that  bonds  issued  and  put  upon 
the  market  during  the  time  the  first  decision  holding  the  act 
constitutional  was  in  force,  must  be  governed,  as  to  their 
validity,  by  such  decision,  and  be  held  valid,  such  question 
of  validity  coming  up  after  the  making  of  the  last  decision 
that  the  law  was  unconstitutional. 

So,  in  the  case  of  Harris  v.  Jex,  55  N.  Y.  421,  where  two 
mortgages  hajd  been  executed  prior  to  the  passage  of  the  Legal 
Tender  Act,  and  intermediate  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Hepburn  v.  Griswold,  8  Wall. 
605,  holding  that  act  void  as  to  antecedent  contracts,  and  the 
reversal  of  that  decision  in  Knox  v.  Lee,  12  Wall.  457,  the 
owner  of  the  equity  of  redemption  tendered  to  the  plaintiff 
payment  of  the  mortgages  in  legal  tender  notes,  which  was 
refused.     It  was  held,  the   question   arising  subsequently  to 
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the  last  decision,  that  the  plaintiff,  at  the  time  of  the  tender, 
had  the  right  to  rely  upon  the  first  decision,  which  was  then 
the  law  as  applied  to  the  relation  of  the  parties,  and  the  ten- 
der, being  insufficient  according  to  the  law  as  then  declared, 
did  not  discharge  the  mortgages.  See,  also,  Menges  v.  Dentler, 
33  Penn.  St.  495. 

The  decree  on  the  bill  of  review,  then,  being  in  full  force  at 
the  time  these  rights  were  acquired  from  and  under  Moses, 
the  parties  acquiriMg  such  rights  were  entitled  to  rely  upon 
that  decision  as  the  law  which  determined  what  was  the  estate 
which  Charles  D.  Flagler  had  in  the  lands.  That  decree 
declared  such  estate  to  be  a  remainder  in  fee,  and  we  are  of 
opinion  that  such  was  the  estate  which  the  Engles  and  Day 
took  by  their  purchase,  and  which  they  now  hold  indefeasibly. 

It  is  objected  that  the  Engles  and  Day  were  parties  to  the 
writ  of  error,  in  1866,  to  reverse  the  bill  of  review  decree,  and 
interposed  a  defense;  that  the  court  decided  adversely  to  the 
defense,  and  that  thus  they  are  bound  by  the  judgment  of 
reversal.  We  fail  to  see  how  their  rights  as  purchasers  could 
be  in  any  way  aifected  by  such  reversal,  as  they  were  not 
parties  to  the  suit  in  which  the  partition  decree  or  the  bill  of 
review  decree  was  rendered,  and  no  question  as  to  the  merits 
of  that  partition  decree  was  in  any  way  involved.  The  reversal 
by  this  court  was  on  the  sole  ground  that  the  partition  decree 
purported  to  be  by  consent. 

It  is  further  objected  that,  as  Elizabeth  Flagler,  the  child 
of  Charles,  and  the  original  complainant  in  this  suit,  was 
under  age  when  the  decree  in  the  review  proceedings  was 
entered,  she  was  not  bound  by  it,  but  that  she  had  her  day  in 
court,  after  coming  of  age,  to  show  cause  against  the  decree. 
No  such  day  was  given  by  the  decree,  nor  is  it  in  accordance 
with  our  practice  to  give  such  day,  nor  that  decrees  against 
infants  are  conditional  and  interlocutory.  The  decree  was 
absolute  against  the  infant,  and  properly  so. 

In  Barnes  v.  Hazelton,  50  111.  432,  this  court  said:  "Under 
the  uniform  practice  in  chancery  in  this  State,  a  decree  against 
an  infant  is,  in  the  first  instance,  absolute,  and  no  day  is  given 
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to  show  cause  after  he  becomes  of  age.  Instead  thereof,  our 
statute  gives  to  a  minor  five  years,  after  attaining  full  age,  to 
bring  his  writ  of  error." 

As  regards  the  appellant  Wadhams,  his  title  rests  upon  his 
warranty  deeds  from  Charles  D.  Flagler,  of  February  17, 1853, 
and  January  18,  1854.  The  decree  in  partition  wras  at  that 
time  in  full  force,  and  he,  as  Moses  himself  would  have  done, 
occupies  a  different  position  from  that  of  purchasers  from 
either  of  them  under  the  decree  on  the  bill  of  review.  But 
there  was  one  point  taken  in  behalf  of  Wadhams — that,  on 
filing  a  bill  to  execute  a  decree,  the  court  will  deny  relief  when 
it  is  seen  the  decree  is  unjust — which  we  now  incline  to  think 
was  not  allowed  its  due  weight  in  our  former  decision.  It  was 
then  dismissed  with  the  observation  that  the  doctrine  did  not 
apply  to  this  case,  because  we  did  not  perceive  any  injustice 
in  the  decree.  Further  consideration  leads  us  to  believe  that 
this  was  a  mistaken  view. 

The  decree  in  partition  did  not  proceed  upon  the  judgment 
of  the  court  exercised  as  to  the  rights  of  the  parties,  but  it 
purported  to  be  solely  upon  the  consent  of  Charles  D.  Flagler, 
contained  in  his  answer  to  the  bill.  If  he  in  fact  never  gave 
any  such  consent,  nor  ever  intended  to  do  so,  but  the  contrary, 
then  the  decree  can  not  be  deemed  fair  and  just.  What  were 
the  attendant  circumstances?  Charles  D.  Flagler  lived  at 
Newburgh,  New  York.  Mrs.  Garrett  and  the  two  Crows, 
Thomas  G.  and  James,  were  desirous  to  have  their  shares  in 
the  property  set  off  to  them  in  severalty.  James  Crow 
accordingly  wrote  to  Charles,  who,  in  the  fall  of  1850,  came 
to  Chicago  for  the  purpose  of  having  a  division,  and 
the  parties  came  to  an  agreement  what  lands  should  be 
set  off  in  severalty  to  each  interest,  that  is  to  say,  to  the 
Mrs.  Garrett  interest,  that  being  one-half,  to  the  Crow  interest, 
being  two-sixths,  and  to  the  Flagler  interest,  that  being  one- 
sixth,  to  represent  their  respective  undivided  interests.  But 
the  Crows  and  Mrs.  Garrett  told  Charles  the  property  could 
not  be  set  off  except  by  a  bill  in  chancery.  Three  separate 
statements  in  writing  were  drawn  up  by  James  Crow,  of  the 
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particular  lands  to  go  to  each  share,  as  was  agreed  upon,  the 
one,  as  to  Charles'  share,  and  as  referred  to  in  the  testimony, 
is  in  the  following  words: 

"  Exhibit  B.  Property  set  off  to  Charles  D.  Flagler  (then 
follows  a  description  of  the  property).  We  deed  the  above 
property  to  Flagler  subject  to  the  covenants,  conditions  and 
reversions  of  the  will."        **■**_*■■*        *        * 

Charles  then  departed  for  his  home  in  New  York,  leaving 
it  with  James  Crow  to  have  the  necessary  legal  proceedings 
for  the  amicable  and  agreed  upon  partition  taken. 

James  Crow  employed  Mr.  Goodrich  to  draw  the  bill  in 
partition,  handing  him  the  three  written  memoranda  of  the 
statements  of  property  going  to  each,  as  had  been  agreed  upon, 
marked  "  Exhibits  A,  B  and  C,"  as  the  basis  of  the  proceed- 
ing, and  which  were  incorporated  as  such  exhibits  in  the  bill, 
except  the  portion  of  "Exhibit  B"  following  the  description 
of  the  property,  was  omitted. 

The  bill  was  filed  for  the  March  term,  1851.  It  recites  the 
agreement  for  the  division  which  had  already  been  made,  and 
purports  only  to  have  the  before  agreed  upon  division  carried 
out. 

When  it  was  necessary  for  an  answer  to  be  filed,  Crow  says 
he  called  upon  Mr.  Arnold,  and  requested  him  to  file  an  answer 
for  Charles;  that  Mr.  Arnold  observed,  "You  want,  I  suppose, 
the  property  to  go  according  to  the  will,"  and  Crow  replied  he 
did.  The  consent  answer  of  Charles  was  then  filed  by  Arnold 
&  Lay,  as  his  solicitors,  May  9th,  1851.  They  both  testify 
they  had  not  read  the  bill  for  partition  before  they  filed  the 
answer. 

An  attorney  has  no  implied  authority  to  compromise  or 
give  up  any  right  of  his  client,  nor  to  consent  to  a  judgment 
against  his  client.  S  win  fen  v.  Swinfen,  24  Beav.  549;  Peo- 
ple v.  Zamborn,  1  Scam.  123. 

On  the  17th  of  May,  1851,  Charles  again  came  to  Chicago. 
On  the  26th  of  May,  1851,  the  decree  was  entered.  On  the 
27th,  the  court  adjourned  for  the  term.  On  the  29th,  a  copy 
of  the  decree  was  shown  to  Charles,  on  examining  which,  he 
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became  greatly  excited,  and  declared  very  emphatically  that 
he  would  not  abide  by  it,  complaining  that  it  was  not  accord- 
ing to  the  agreement,  which  was,  that  the  lands  were  to  be  set 
off  to  him  according  to  the  provisions  of  the  will;  then  fol- 
lowed a  dispute  as  to  the  construction  of  the  will,  Charles  in- 
sisting it  gave  him  a  fee,  and  Crow,  that  it  gave  him  only  a 
life  estate,  and  there  had  been  this  difference  of  construction 
between  Charles  and  the  executors,  Mrs.  Garrett  and  the 
Crows,  they  appearing  desirous  to  give  him  as  small  an  inter- 
est as  possible  in  case  he  survived  to  take,  fearing  he  might 
squander  it;  and  this,  doubtless,  is  the  key  to  the  mistake 
which  occurred:  Crow's  version  of  the  limitations  of  the  will 
was,  through  mistake,  wrongly  substituted  in  the  stead  of  the 
limitations  of  the  will. 

"  Exhibit  B"  furnishes  most  satisfactory  evidence  of  what 
the  actual  consent  and  intention  of  Charles  was — that  the  Flag- 
ler share  was  to  be  set  off  "  subject  to  the  covenants,  conditions 
and  reservations  of  the  will."  This,  without  further  entering 
upon  the  testimony,  we  are  fully  satisfied,  from  the  evidence, 
was  all  the  agreement  or  consent  of  Charles  that  there  was 
upon  the  subject. 

The  deeds  and  agreement  of  May  29,  1851,  have  already 
been  commented  on  as  being  no  ratification  of  the  decree,  or 
of  the  action  of  the  attorneys  in  filing  Charles'  answer  in  the 
particular  of  limiting  his  interest  to  a  life  estate.  They  are 
doubtless  a  ratification,  so  far  as  respects  the  setting  off  in  sev- 
eralty of  the  three  undivided  Garrett,  Crows  and  Flagler  in- 
terests, and  there  has  never  been  any  dissatisfaction  in  that 
respect,  that  having  been  previously  agreed  upon. 

The  mutual  exchange  of  deeds  completed  the  partition  so  far 
as  respected  the  setting  off  in  severalty  of  the  three  several 
shares  above  named,  but  they  effected  nothing  toward  the 
transfer  of  any  interest  of  Charles,  to  his  children.  The  deeds 
of  release  from  Mrs.  Garrett  and  the  Crows  were  to  Charles 
alone,  with  no  mention  whatever  of  his  children.  The  agree- 
ment of  May  29,  1851,  would  appear  to  have  been  made  to 
pacify  the  excitement  of  Charles  against  the  decree,  and  to 
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induce  him  to  execute  the  deeds  to  Mrs.  Garrett  and  the 
Crows,  and  seems  to  have  been  carefully  prepared  with  the 
view  to  guard  the  rights  of  all.  It  is  thereby  agreed  that  the 
Flagler  share  shall  be  subject  to  such  interest  of  the  children 
as  they  may  be  entitled  to  under  the  will,  making  no  mention 
of  the  decree;  but  when  it  comes  to  the  personal  covenant  of 
indemnity  as  to  the  Crows  and  Mrs.  Garrett  shares,  it  is  to  save 
harmless  those  shares  from  any  claims  the  children  maybe  en- 
titled to  under  the  will,  or  the  decree  of  any  court. 

We  are  entirely  satisfied  that  this  consent  decree  declares  a 
wrong  definition  of  the  rights  of  Charles,  on  the  mistaken 
supposition  that  he  was  consenting  thereto,  while,  in  fact, 
neither  he  nor  his  counsel  intended  to  assent  to  any  such 
thing;  but  that  he  intended  to  have  and  retain  all  his  rights 
under  the  will,  and  never  consented  or  intended  to  give  up  any 
portion  thereof  to  his  children.  Any  such  consent  or  inten- 
tion is  an  imputed  one  to  him,  not  an  actual  one.  If  this  con- 
sent decree,  and  the  written  instruments  of  May  29,  1851,  are 
not  allowed  to  have  the  effect  to  limit  the  interest  of  Charles 
to  a  life  estate,  it  is  plain  that  no  subsequent  statements  and 
declarations  of  his,  in  evidence,  should  be  admitted  to  have 
such  effect. 

The  decree,  so  far  as  it  attempts  to  define  the  respective 
rights  of  Charles  and  his  children,  can  not  rightly  be  regarded 
as  a  construction  of  the  will  in  that  respect.  The  decree  does 
not  profess  to  construe  the  wTill ;  the  bill  asks  nothing  of  the 
kind.  It  is  one  merely  to  have  set  apart  the  Mrs.  Garrett,  the 
Crow  and  the  Flagler  shares  into  three  divisions,  as  had  already 
been  agreed  upon  by  the  parties,  and  asks  only  to  have  the 
court  adopt  the  division  that  had  already  been  agreed  upon 
between  the  parties  themselves,  and  what  the  precise  agree- 
ment was,  as  respects  the  Flagler  share,  is  evidenced  in  wri ting- 
by  "  Exhibit  B."  There  was  no  occasion  to  construe  the  will 
in  this  respect.  All  that  was  necessary  #as,  to  set  apart  the 
share  of  the  Flaglers,  by  itself,  to  be  held  by  them  according 
to  the  provisions  of  the  will. 

Arriving,  as  we  do  now,  to  the  conclusion  that,  upon  the 
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evidence  in  this  case,  as  matter  of  fact,  this  consent  decree 
does  not  rest  upon  any  basis  of  real  right  and  equity,  we  come 
to  the  inquiry  whether  a  court  of  equity  should  lend  its  aid  in 
carrying  it  into  execution,  or  give  relief  which  would  be  tan- 
tamount to  that;  the  bill  for  such  purpose,  in  the  present  case, 
being  on  the  part  of  one  of  the  children  of  Charles,  and  not 
on  the  part  of  any  one  having  acquired  rights  under  them.  A 
partition  of  an  estate  in  a  court  of  chancery  is  not  finally 
completed  until  mutual  conveyances  are  executed  of  the  allot- 
ments made  to  the  several  parties.  As  said  by  Lord  Redes- 
dale,  in  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  371,  "  Partition 
in  equity  proceeds  upon  conveyances  to  be  executed  by  the 
parties,  and  if  the  parties  be  not  competent  to  execute  the 
conveyances,  the  partition  can  not  be  effectually  had."  A 
court  of  equity  acts  in  personam.  Penn  v.  Lord  Baltimore, 
1  Yes.  Sen.  447. 

In  all  suits  in  equity  the  primary  decree  is  in  personam, 
and  not  in  rem.  Story  Eq.  Jur.  sec.  744;  Chickering  v.  Failes, 
29  111.  294. 

Before  our  statute  of  1861  permitting  it  to  be  done,  a  mere 
decree  of  a  court  of  chancery  would  not  pass  the  legal  title  to 
land.  It  is  said,  in  answer,  that  the  proceeding  in  partition, 
here,  was,  at  law,  under  the  statute;  but  we  can  have  no  doubt 
that  it  was  a  proceeding  in  chancery.  The  decree  in  partition, 
here,  does  not  provide  for  conveyances  at  all,  nor  for  giving 
possession  or  other  enjoyment,  and  extends  no  further  than 
merely  to  make  the  partition.  The  decree  is,  in  this  respect,  im- 
perfect, and  leaves  the  division  incomplete;  and,  although  carried 
into  effect,  in  the  respect  of  effecting  a  valid  partition  of  the 
three  interests  of  Mrs.  Garrett,  the  Crows  and  the  Flaglers,  by 
the  subsequent  act  of  the  parties  in  the  interchange  of  mutual 
deeds  of  release,  it  was  still  left  and  remained  incomplete  in  the 
respect  of  investing  the  children  of  Charles  with  any  legal 
estate  in  the  land  beyond  that  which  was  given  to  them  by  the  . 
will.  In  this  latter  respect,  the  decree  was  incapable  of  being 
executed  until  the  necessary  authority  should  be  given  by  the 
entry  of  a  further  order  in  the  cause,  or  by  a  new  bill  to  supply 
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the  omission,  and  for  execution  of  the  former  decree.  That  de- 
cree might  have  provided  for  the  conveyance  of  the  legal  title 
by  Charles,  to  be  made  then  or  at  a  future  day,  when  the  events 
requiring  it,  supposed  in  the  decree,  should  occur;  or  for  the 
execution  by  Charles  of  a  covenant  to  stand  seized  to  the  use 
of  himself  for  life,  remainder  in  fee  to  the  children;  or  for  a 
conveyance  of  the  whole  title  in  fee  to  a  trustee  upon  the  same 
trusts;  and  then  the  execution  of  the  decree  might  have  been 
enforced  by  the  ordinary  process  of  the  court.  As  it  is,  the 
decree  is  but  the  expression  of  a  purpose  that  the  children 
should  have  the  fee,  without  accomplishing  the  object  by  its 
own  force,  or  providing  the  means  for  effecting  its  accomplish- 
ment. Hence  the  present  suit,  to  enforce,  by  means  of  an  in- 
dependent decree,  a  conveyance  of  the  legal  estate  from  the 
purchasers  from  Charles,  and  an  account  for  the  rents  and 
profits  of  the  land  since  the  time  of  his  death.  It  is,  in  its 
nature,  to  obtain  execution  of  the  decree  in  partition,  and  sup- 
ply an  omission  therein  which  is  necessary  to  the  efficacy  of 
the  decree,  as  giving  a  remainder  in  fee  to  the  children. 

Upon  all  the  facts  shown  in  this  case,  the  court  would  not 
originally  have  made  a  decree  like  this  one,  limiting  to  Charles 
a  life  estate,  and  declaring  a  remainder  over  in  fee  to  his  chil- 
dren after  him.  There  is  authority  for  the  doctrine,  that  the 
court  may,  on  a  bill  to  carry  a  decree  into  execution,  look  into 
the  case  to  see  if  it  will  make  the  same  decree  a  second  time. 

In  such  a  case  it  is  said,  "  it  is  competent  for  the  court,  in 
respect  of  the  special  application,  to  examine  the  decree,  and 
if  it  be  unjust,  to  refuse  enforcement."     Adams  Eq.  416. 

Daniell,  in  2  Dan.  Ch.  Pr.  1614,  citing  Lawrence  v.  JBerney,, . 
2  Ch.  Rep.,  on  this  point  says:  "  It  is  laid  down,  that  although 
where  a  decree  is  capable  of  being  executed  by  the  ordinary 
process  and  forms  of  the  court,  whatever  the  iniquity  of  the 
decree  may  be,  yet,  till  it  is  reversed,  Jbhe  court  is  bound  to 
assist  it  with  the  utmost  process  the  course  of  the  court  will 
bear.  But  where  the  common  process  of  the  court  will  not 
serve,  and  things  come  to  be  in  such  a  state  and  condition, 
after  a  decree  made,  that  it  requires  an  original  bill,  and  a 
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second  decree  upon  that,  before  the  first  decree  can  be  execu- 
ted— if  the  first  decree  is  unjust — then  this  court  desires  to  be 
excused  in  making  it  its  own  act,  and  to  build  upon  such  foun- 
dations, and  charging  its  own  conscience  with  promoting  an 
apparent  injustice;  and  this  obliges  the  court  to  examine  the 
grounds  of  the  first  decree,  before  it  makes  the  same  decree 
again." 

In  the  case  of  (JConriel  v.  JfcJVamara,  3  Dr.  &  Warren, 
411,  Lord  Chancellor  Sugden  said:  "I  do  not  understand  the 
rule  to  be,  that  this  court  is  bound  to  carry  into  execution  an 
erroneous  decree.  On  the  contrary,  I  apprehend  that  when  a 
party  comes  into  this  court  asking  for  the  benefit  of  a  former 
decree,  he  must  be  prepared  to  show,  if  the  case  requires  it, 
that  such  decree  was  right,"  and  to  like  effect  Hamilton  v. 
Houghton,  2  Bligh  P.  C.  169;    Bean  v.  Smith,  2  Mason,  252. 

There  are,  it  is  admitted,  authorities  the  other  way  on  this 
subject.  Story  in  his  Eq.  PI.  §  430,  in  speaking  upon  it,  says: 
"And  the  court  has  even,  on  circumstances,  refused  to  enforce 
the  decree,  although,  in  other  cases,  the  court  and  the  House 
of  Lords,  upon  an  appeal,  seem  to  have  considered  that  the  law 
of  the  decree  ought  not  to  be  examined  on  a  bill  to  carry  it 
into  execution,"  and  so  Mitf.  Ch.  PI.  96.  And  although  it  is 
insisted  by  appellee  that  the  authorities  cited  are  totally  inap- 
plicable to  such  a  case  as  the  present,  we  are  willing  to  accept 
the  principle  declared  as  pertinent  to  the  case  of  a  bill  seeking 
the  particular  description  of  relief  as  in  this  case. 

The  estate  of  C'harles,  under  the  will,  we  take  it,  was  alien- 
able by  him  at  any  time  after  Garrett's,  the  testator's,  death, 
and  would  pass  as  a  legal  title,  to  take  effect  in  possession, 
when  it  fully  accrued  and  became  absolute. 

As  the  decree  did  not  execute  itself,  and  contains  no  provi- 
sion for  its  own  execution,  the  case,  in  its  nature,  is  one  of  a 
declaration  of  gift  by  Charles  to  his  children,  evidenced  by  a 
supposed  consent  decree,  made  by  the  owner  of  a  legal  interest 
capable  of  immediate  transfer,  but  not  conveyed  to  the  donees 
or  in  trust  for  them. 

Even  if  a  gift  had  been  intended,  such  a  gift  would  not  be 
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complete;  and  where  the  alleged  gift  is  of  a  legal  estate,  capa- 
ble of  legal  conveyance,  which  is  not  made,  the  gift  is  revocable. 

In  Antrobus  v.  Smith,  12  Yesey,  39,  Sir  William  Grant, 
Master  of  the  Rolls,  said:  "There  is  no  case  in  which  a  party 
has  been  compelled  to  perfect  a  gift  which,  in  the  n*ode  of 
making  it,  he  has  left  imperfect.  There  is  locus  jpoenitentice  as 
long  as  it  is  incomplete,  and  Mr.  Crawford  did  repent."  In 
Badgley  v.  Yotrain,  68  111.  25,  in  speaking  upon  this  subject 
of  a  voluntary  settlement,  it  was  said:  "But  if,  on  the  other 
hand,  the  transaction  is  incomplete,  and  its  final  completion 
is  asked  in  equity,  the  court  wTill  not  interpose  to  perfect  the 
settlor's  liability,  without  first  inquiring  into  the  origin  of  the 
claim  and  the  nature  of  the  consideration  given,"  and  see  au- 
thorities there  cited.  "  And  where  there  is  no  consideration, 
the  court,  upon  its  general  principles,  can  not  complete  what 
it  finds  imperfect,"  is  there  quoted,  as  an  observation  made  by 
Sir  John  Wioram,  in  McFadden  v.  Jenkyns,  1  Hare,  458. 
In  1  Story  Eq.  Jur.  §  433,  it  is  laid  down  as  the  doctrine,  as 
declared  by  the  weight  of  more  recent  adjudications,  "  that  the 
court  will  not  execute  a  voluntary  contract,  and  that  the  prin- 
ciple of  the  court  to  withhold  its  assistance  from  a  volunteer, 
applies  equally  whether  lie  seeks  to  have  the  benefit  of  a  con- 
tract, a  covenant,  or  a  settlement." 

And  it  is  said  by  Fry,  in  his  work  on  Specific  Performance, 
pp.  70,  71,  that  "  the  court  will  never  lend  its  assistance  to 
enforce  the  specific  execution  of  contracts  which  are  voluntary, 
or  where  no  consideration  emanates  from  the  party  seeking 
specific  performance,  even  though  they  may  have  the  legal 
consideration  of  a  seal;  and  this  principle  applies  whether  the 
contract  insisted  on  be  in  the  form  of  an  agreement,  a  cove- 
nant, or  a  settlement,"  and  see  Otis  v.  Bechwith,  49  111.  121. 

We  do  not  perceive  why  the  same  principle  may  not  prop- 
erly apply  in  the  case  of  an  executory  decree,  when,  in  its 
nature,  a  family  settlement,  as  in  case  of  an  executory  contract. 
A  gift  capable  of  being  made  by  a  legal  conveyance  is  as  im- 
perfect, when  created  by  an  executory  decree,  as  when  it  is 
created  by  an  executory  contract.     When  the  title  is  of  a  legal 
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interest,  capable  of  a  legal  transfer,  an  executory  decree  pro- 
viding within  itself  no  means  for  its  execution,  such  as  the 
making  of  deeds  to  pass  legal  estates  in  land,  or  otherwise, 
would  seem  to  be  an  imperfect  creation  of  a  trust  or  gift,  even 
if  a  trust  or  gift  had  been  in  fact  intended.  In  this  view  there 
was,  after  the  entry  of  the  consent  decree,  a  locus  po&nitenticB 
for  Charles,  and  he  availed  himself  of  it,  and  revoked,  so  far 
as  he  might,  the  operative  force  of  the  decree,  by  his  warranty 
deeds  of  conveyance  of  the  lands  to  Wadhams  and  Moses,  pur- 
porting to  convey  an  estate  in  fee  simple  absolute  for  a  valuable 
consideration  paid,  and  by  the  bill  of  review  proceeding, 
wherein  he  procured  a  reversal  of  the  consent  decree. 

An  effort  is  made  by  appellee  to  derive  a  consideration  for 
the  consent  decree  and  supposed  settlement  on  Charles'  child- 
ren, from  the  fact  that,  by  the  terms  of  the  will,  the  lands 
were  not  to  be  divided  until  at  the  expiration  of  the  three  lives 
of  Mrs.  Garrett  and  the  two  sisters,  and  that,  by  the  partition 
made,  Charles  reaped  a  benefit  in  coming  into  the  enjoyment 
in  possession  of  the  land  at  an  earlier  period  than  that  fixed 
by  the  will.  But  if  any  benefit  resulted  in  this  respect,  it  was 
not  special  to  Charles,  but  equally  a  benefit  to  his  co-tenants, 
the  Crows  and  Mrs.  Garrett,  and  more  so  to  the  latter,  as  she 
had  the  larger  interest  of  one  half,  and  they  appear  to  have 
been  equally  desirous  for  the  partition.  Whatever  of  such  in- 
cidental benefit  of  earlier  enjoyment  of  the  possession  might 
have  come  from  the  partition,  there  can  be  no  just  pretense 
whatever,  that,  for  the  consideration  of  that  benefit,  Charles 
parted  with,  or  consented  to  part  with,  any  part  of  the  estate 
devised  to  him,  to  his  children. 

It  is  insisted  by  appellee,  that  the  court  should  assist  in 
behalf  of  this  partition  decree  by  consent,  because  it  is  res 
adjudicata,  and  because  it  created  an  equitable  estate  in  the 
children,  which  the  court  should  aid  in  making  effectually 
available.  It  is  evident  that  there  never  has,  in  fact,  been  but 
one  judicial  determination  as  to  the  relative  rights  of  Charles 
and  his  children,  and  that  was  by  the  decree  on  the  bill  of 
review  reversing  the  consent  decree,  and  declaring  that  Charles, 
28— 73d  III. 
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under  tlie  will,  took  a  remainder  in  fee,  and  giving  to  him  that 
estate. 

The  bill  of  review  alleged  error  of  law  only,  and  when  the 
record  in  the  bill  of  review  proceeding  was  brought  before  this 
court  on  error,  the  decree  therein  was  reversed  solely  on  the 
ground  that  the  decree  of  partition  appeared  to  be  by  consent, 
and  that  therefore  a  bill  of  review  would  not  lie,  on  the  familiar 
legal  ground  that  there  can  be  no  error  of  law  alleged  against 
a  judgment  appearing  to  be  entered  by  the  consent  of  par- 
ties; and  it  was  expressly  said,  "but  we  decide  nothing  as  to 
the  rights  of  purchasers  from  Charles  D.;  that  must  be  left  for 
future  adjudication."  Flagler  v.  Crow,  40  111.  418.  It  was, 
however,  there  said,  as  to  the  will:  "  Under  the  will,  Charles 
D.  Flagler  was  clearly  entitled  to  the  fee  after  the  death  of 
Letitia,  and  this  record  furnishes  no  explanation  of  his  self- 
denial  in  taking  only  an  estate  for  life."  The  decree  in  the 
partition  suit,  declaring  the  respective  interests  of  the  parties 
and  appointing  commissioners  to  set  off  the  same,  recites: 
"  And  it  appearing  further,  from  the  answers  of  said  Letitia 
Flagler,  Frederick  T.  Flagler,  and  Charles  D.  Flagler,  filed 
herein,  that  the  facts  and  charges  in  said  bill  set  forth  are  ad 
mitted,  and  the  necessity  of  such  division  admitted,  and  that 
they  assent  to  and  desire  the  prayer  of  said  bill  of  complaint 
to  be  granted  by  this  court,  it  is,  therefore,  further  adjudged," 
etc.,  declaring  how  the  one-sixth  part  should  go  to  Charles  and 
his  children — which  shows  the  decree  to  be  the  consequence 
of  the  supposed  consent  and  not  of  the  judgment  of  the  court. 

In  Jenkins  v.  Robinson,  1  Law  Rep.  Scotch  D.  and  App. 
cases,  House  of  Lords,  117,  decided  in  1867,  it  appeared  an 
action  had  been  brought  wherein  a  compromise  was  effected, 
in  pursuance  whereof  the  court  pronounced  the  judgment 
agreed  upon.  Subsequently,  a  new  action  was  brought,  bringing 
before  the  court  the  same  matter  which  was  embraced  in  the 
judgment  passed  by  the  court  in  the  former  case;  and  the 
question  was,  whether  the  matter  was  res  adgudicata. 

Lord  Chancellor  Chelmsford  said :  "  The  interlocutor  (judg- 
ment) in  the  former  action  having  been  the  result  of  a  com- 
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promise  between  the  parties,  it  can  not  be  considered  as  a  ju- 
dicium/ nor  can  it  be  admitted  as  res  adjudicata." 

Lord  Romilly  said:  "  In  my  opinion,  res  adjudicata  signi- 
fies that  the  court  has,  after  argument  and  consideration,  come 
to  a  decision  on  a  contested  matter.  Here,  the  court  exercised 
no  judicial  function  upon  the  subject.  It  has  merely  exercised 
an  administrative  function,  by  recording  the  interlocutor  which 
had  been  agreed  to  between  the  parties." 

In  Edgerton  v.  Muse,  2  Hill  So.  Car.  51,  an  application  by 
petition  before  the  decree  of  sale  was  executed,  to  correct  an 
error  in  the  decree  in  including  a  wrong  piece  of  property  in 
the  property  partitioned,  O'Neale,  J.,  said:  "I  think  the  court 
must  exercise  the  right  of  correcting  its  decrees  in  ex-parte 
cases  and  cases  by  consent,  so  long  as  they  remain  unexecu- 
ted; for  although  they  purport  to  be  the  act  of  the  court,  and, 
as  such,  have  legal  effect,  yet,  in  point  of  fact,  they  are  the 
mere  act  of  the  parties.  Neither  the  facts  nor  the  law  can  be  said 
to  be  judicially  ascertained  in  'such  a  proceeding.  The  only  re- 
striction upon  the  exercise  of  this  power  ought  to  be  the  execu- 
tion of  the  decree.  It  is  then  that  the  decree  ought  to^be  regarded 
as  final,  and  to  be  an  estoppel  between  all  parties  and  privies." 

These  judicial  utterances  are  quoted,  not  as  authority  for 
disturbing  anything  which  has  been  done,  but  as  illustrative 
of  the  nature  of  judgments  by  consent  as  differing  from  judg- 
ments in  invitum,  and  the  extent  to  which  they  may  be 
deemed  to  partake  of  the  character  of  the  party's  own  act  of 
agreement. 

We  do  not  regard  that  it  militates  with  the  doctrine  of  the 
conclusive  effect  of  what  is  res  adjudicata,  that  where  there 
is  an  incomplete  decree,  and  it  is  ineffective  for  want  of  the 
provision  of  any  means  for  its  execution,  and  an  application  is 
made  to  a  court  of  equity  to  supply  the  imperfection  so  as  to 
render  the  decree  effective,  that  then  it  is  admissible  to  look  at 
the  real  nature  and  character  of  the  decree,  as  it  may  appear  in 
the  light  of  surrounding  circumstances,  for  the  purpose  of  de- 
termining whether  there  is  such  an  equitable  ground  for  action 
as  will  move  a  court  of  equity  to  interpose.     Equity  will  pen- 
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etrate  beyond  the  covering  of  form,  and  look  at  the  substance 
of  a  transaction,  and  treat  it  as  it  really  and  in  essence  is,  how- 
ever it  may  seem. 

In  outward  semblance,  this  partition  decree  is  a  decision  of 
court  upon  the  relative  rights  of  Charles  D.  Flagler  and  his 
children,  under  the  will  of  Garrett.  In  essential  character,  it 
is  but  the  judicially  recorded  supposed  agreement  of  Flagler. 
And  upon  an  appeal  to  equity,  by  original  bill  to  lend  its  as- 
sistance for  carrying  it  into  execution,  because  of  an  omission 
in  the  decree  in  providing  any  means  of  its  execution,  it  would 
seem  reasonable  that  the  same  rule  of  the  court's  action  should 
obtain,  as  in  case  of  any  solemn  agreement  under  seal;  and 
where  there  are  manifest  the  elements  of  injustice,  mistake, 
surprise,  misapprehension  and  want  of  consideration,  to  remain 
passive. 

We  are  satisfied  that  these  elements  are  here  present,  that 
the  supposed  consent  decree  was  made  without  any  actual 
consent,  and  contrary  to  intention. 

But  it  is  insisted  there  was  an  equitable  estate  here  created 
in  the  children  of  Flagler,  and  GMckering  v.  Failes,  29  111. 
supra,  is  cited,  where  it  is  said,  that  such  a  partition  as  there 
was  here,  "was  in  equity  a  good  and  sufficient  partition,  which 
a  court  of  chancery  would  recognize  and  enforce  between  the 
parties,  although  not  such  a  partition  as  vested  in  the  parties 
the  legal  title  to  the  shares  assigned  to  each  for  the  want  of 
mutual  releases."  And  so  may  it  be  said  in  the  case  of  a  writ- 
ten obligation  to  convey  land. 

And  yet,  in  either  case,  upon  application  by  bill  to  a  court 
of  chancery  to  compel  a  conveyance  of  the  legal  title,  the  court 
might  decline  to  lend  its  assistance,  if  the  case  should  be 
brought  within  the  established  rules  of  non-interposition  by  a 
court  of  equity.  What  there  is  here  of  an  equitable  estate  is  this : 
a  decree,  taking  away  from  one  a  fee,  and  giving  him,  instead, 
a  life  estate,  not  by  judgment  of  the  court,  but  upon  the  sup- 
posed consent  of  the  party,  and  it  turns  out  that  no  consent 
was  ever  given,  and  that  there  was  a  contrary  intention. 
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It  is,  so  far  as  it  has  effect,  in  reality  a  wrongful  divestiture  of 
property.  There  is  no  ground  in  moral  right,  equity  and  con- 
science to  call  upon  a  court  of  equity  to  interpose  and  assist  in 
carrying  it  into  execution.  The  only  ground  is,  that  it  stands  a 
decree,  a  technical  right;  and  the  true  nature  of  the  application 
is,  to  enforce  a  technical  estoppel.  Of  such  estoppels,  Lord 
Coke  said,  "  they  are  odious."  The  one  in  question  is  emi- 
nently of  the  kind  alluded  to  in  Jeter  v.  Hewitt,  22  How.  364: 
"  The  res  adjudicata  renders  white  that  which  is  black,  and 
straight  that  which  is  crooked." 

The  decree  rests  on  mistake.  The  jurisdiction  of  chancery 
is  exercisable  in  relief  against  mistakes,  not  to  carry  them  into 
effect. 

The  decree  is  a  misconstruction  of  the  will,  in  declaring  a 
life  estate,  when  the  will  gave  a  fee.  And  although  error 
of  law  is  not  to  be  alleged  against  a  judgment  or  decree  by 
consent,  so  as  to  reverse  it,  it  does  not  necessarily  follow  that 
when  an  application  is  made  by  a  bill  in  chancery  for  the  aid 
of  equity,  in  carry ng  the  same  into  execution,  and  really  to 
supply  an  omission  therein,  the  character  of  the  judgment  or 
decree,  as  whether  rightful  or  not,  must  be  entirely  shut  out 
of  view  in  determining  whether  the  court  will  be  moved  to 
act,  or  remain  passive. 

The  bill  asks  for  a  decree,  both  to  compel  a  conveyance  of 
the  legal  title  and  an  account  for  the  rents  and  profits  of  the 
land  since  the  death  of  Charles.  But  upon  the  same  ground 
1>hat  equity  will  decline  to  interfere  to  compel  the  making  of 
a  conveyance  of  the  legal  title,  it  will  not  interpose  to  compel 
an  accounting  for  the  rents  and  profits.  It  would  be  inconsis- 
tent to  decline  to  compel  a  conveyance  of  the  legal  title,  and 
yet  compel  an  accounting  for  the  rents  and  profits ;  as  the  lat- 
ter would  be  in  the  main  all  the  substantial  relief  which  would 
be  afforded  by  a  conveyance  of  the  legal  title.  * 

We  are  brought  to  conclude,  that  upon  all  the  facts  and  cir- 
cumstances, there  is  shown  to  be  no  equitable  claim  for  the  in- 
terposition of  a  court  of  equity. 
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It  is  said  that  the  decree  in  partition,  and  the  deeds  and 
agreement  of  May  29,  1851,  taken  together,  constitute  a  com- 
promise of  doubtful  right,  in  the  nature  of  a  family  settlement 
which  was  made.  This  assumption  is  entirely  disproved  by 
the  facts.  There  is  not,  throughout  the  whole,  the  trace  of  an 
intention  on  the  part  of  Charles  to  give  anything  to  his  chil- 
dren; but  he  was  always  insisting  upon  his  own,  according  to 
the  will.  Such  a  thing  as  the  making  of  any  gift  to  his  chil- 
dren, is  entirely  improbable. .  He  was  in  no  condition  fordoing 
so ;  he  was  poor,  and  needed  all  that  he  had  for  himself.  The  chil- 
dren were  in  extreme  infancy,  and  thus  less  likely  to  be  made 
objects  of  bounty. 

Nor  was  there  any  compromise  of  doubtful  right.  Between 
Charles  and  his  children,  there  was  no  dispute  or  contest  as  to 
what  were  the  rights  of  either;  and  there  can  be  no  pretense 
of  an  agreement  between  them.  If  the  executors,  the  Crows, 
and  Mrs.  Garrett,  saw  fit  to  make  any  question  of  his  rights,  it 
was  gratuitous — no  concern  whatever  of  theirs;  and  the  entire 
conduct  of  Charles  negatives  the  idea  of  his  yielding  up  any- 
thing. 

Because  the  purchasers  under  Charles  were  chargeable  with 
notice  of  the  decree  in  partition,  that  is  dwelt  upon  as  placing 
them  at  a  disadvantage,  as  showing  bad  faith,  and  as  subordi- 
nating their  equity.  If  they  had  notice  of  the  decree,  they 
also  had  knowledge  of  its  character,  that  it  failed  to  have  a 
provision  of  any  means  of  its  execution ;  and  that  if  an  applica- 
tion by  bill  should  be  made  to  a  court  of  equity  to  carry  it 
into  execution,  the  court,  on  well  settled  rules  as  to  interference 
by  equity,  might  remain  passive  in  a  case  such  as  this. 

It  follows,  then,  that  the  decree  of  the  court  below  in  this 
case  should  be  reversed  also  as  to  Wadhams,  as  well  as  in  re- 
spect to  the  Engles  and  Day,  which  is  accordingly  done,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 

Walker,  C.  J.:    I  am  unable  to  concur  in  either  the  reason- 
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ing  or  conclusion  reached  by  the  majority  of  the  court  in  this 
case. 

Craig,  J. :    I  do  not  concur  with  the  majority  of  the  court 

in  the  decision  of  this  case. 


John  P.  Weber 


Andrew  Anderson. 

1.  Limitation — twenty  years,  of  land.  Under  the  statute,  it  is  not  essen- 
tial that  a  party,  who  takes  possession  of  land  and  holds  adversely  to  the 
owner,  should  enter  under  a  deed  or  muniment  of  title  to  cause  the  limita- 
tion of  twenty  years  to  run  in  his  favor.  It  is  sufficient  for  a  party  to  take 
possession  under  a  claim  of  ownership,  and  hold  the  time  required  by  the 
statute. 

2.  It  is  the  possession  that  bars  the  owner  of  a  recovery.  If  the  owner 
permits  the  occupation  of  his  land  for  a  period  of  twenty  years,  by  a  party 
asserting  ownership,  he  will  be  barred  by  the  statute  from  making  an  entry, 
or  bringing  an  action  to  regain  possession.  No  deed  is  required  to  the  in- 
ception, the  continuance  or  the  completion  of  the  bar. 

8.  Same — deed  not  necessary  to  transfer  possession.  A  deed  is  not  neces- 
sary to  transfer  the  possession  of  land  held  adversely  to  the  owner,  and 
where  one  person  succeeds  to  the  possession  of  another,  and  it  becomes 
necessary  to  connect  the  possession  of  the  two  to  make  the  period  required 
to  bar  the  owner,  the  transfer  of  possession  may  be  shown  by  parol  evidence. 

4.  Parol  evidence — to  connect  possession  of  land.  Where  land  is  held 
adversely  by  different  occupants,  the  identity  and  continuity  of  their  posses- 
sion, in  order  to  show  a  limitation,  may  be  shown  by  parol  evidence. 

5.  Measure  of  damages — covenant  on  failure  of  title.  In  covenant 
upon  a  warranty  deed,  where  the  title  has  failed  to  the  whole  tract,  the 
grantee,  or  his  assignee,  will  be  entitled  to  recover  the  original  considera- 
tion paid  for  the  land,  and  six  per  cent  interest.  Where  the  title  fails  to  a 
part  of  the  tract  sold  for  a  gross  sum,  the  measure  of  damages  for  a  breach 
of  covenant  will  be  the  relative  value  of  the  land  to  which  the  title  has 
failed,  as  compared  to  that  which  is  valid,  in  proportion  to  the  price  paid 
for  the  whole.  But  in  either  case,  where  no  eviction  is  had,  and  the  para- 
mount title  is  purchased  for  less  than  the  price  originally  paid,  the  recovery 
will  be  limited  to  the  amount  paid,  and  six  per  cent  interest. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Brandt  &  Hoffmann,  for  the  appellant. 

Mr.  George  Sawin,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  covenant,  brought  by  Andrew  Ander- 
son, in  the  Superior  Court  of  Cook  county,  against  John  P. 
Weber,  for  breach  of  covenant  of  seizin  and  good  right  to  con- 
vey in  a  deed  conveying  certain  land. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted 
in  a  verdict  for  the  plaintiff  for  $731.  The  defendant  entered 
a  motion  for  a  new  trial,  which  the  court  overruled,  and  ren- 
dered judgment  upon  the  verdict,  to  reverse  which  the  defend- 
ant brings  the  record  here  by  appeal. 

The  grounds  mainly  relied  upon  by  appellant  to  obtain  a 
reversal  of  the  judgment  are,  that  the  court  erred  in  giving 
instructions  one  and  two  for  appellee,  and  in  modifying  and 
refusing  certain  instructions  of  appellant. 

In  order  to  determine  whether  the  law,  as  given  by  the  court 
to  the  jury  in  the  instructions  was  correct,  a  brief  statement 
of  the  facts,  as  proven,  seems  to  be  necessary. 

In  1846,  a  certain  tract  of  land  in  Cook  county,  containing 
40  acres,  was  conveyed  by  letters  patent  to  ene  Daniel  Elston. 
This  tract  was  subsequently  sub-divided  into  blocks  and  lots. 
One  of  the  lots  was  known  as  "Tollgate  lot,"  which  is  wedge- 
shaped,  and  lies  in  the  forks  of  Milwaukee  avenue  and  Elston 
road,  as  shown  by  a  plat  introduced  in  evidence.  The  east 
line  of  this  lot  is  141  feet  long,  the  north  line  155.9  feet,  the 
other  line,  on  Milwaukee  avenue,  is  210.6  feet  in  length.  The 
10  feet  off  the  north  line  of  this  lot  is  the  land  to  which  it  is 
claimed  the  title  failed  and  the  covenant  of  seizin  was  broken. 

On  the  19th  of  May,  1849,  Daniel  Elston  conveyed  by  deed 
to  Thos.  Richmond,  president  of  the  Plank  Eoad  Company,  a 
portion  of  the  Tollgate   lot,  described  in   the  deed  as  com- 
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mencing  at  the  forks  Of  the  Milwaukee  and  Mile  End  road, 
and  running  north-west  on  the  Milwaukee  road  200  feet,  then 
due  east  to  the  Mile  End  road,  thence  south  to  the  place  of 
beginning.  By  the  description  in  this  deed,  the  ten  feet  off 
the  north  side  of  the  lot  was  not  conveyed.  Elston,  in  point- 
ing out  the  boundaries  of  the  land  conveyed  to  the  Plank  Road 
Company,  however,  informed  it  that  the  deed  embraced  the 
whole  of  the  Tollgate  lot,  and  placed  the  Plank  Poad  Com- 
pany in  possession  of  the  entire  lot. 

The  road  company  inclosed  the  entire  lot  with  a  fence,  and 
used  and  held  the  possession  of  the  entire  lot,  claiming  title 
to  the  whole  from  the  time  of  the  purchase  until  the  1st  day 
of  September,  1863,  when  the  Plank  Poad  Company  sold  to 
appellant,  and  in  the  deed  described  the  land  as  it  was  con- 
veyed to  it,  but  delivered  the  possession  of  the  entire  lot  to 
appellant,  who  held  the  possession  until  the  26th  day  of  May, 
1870,  when  appellant  conveyed  the  entire  lot  to  appellee,  and 
delivered  the  possession  of  the  same  to  him. 

In  1873,  appellee  obtained  a  quitclaim  deed  of  the  heirs  of 
Daniel  Elston,  he  having  died  in  1855,  for  the  10  feet  off  the 
north  side  of  the  Tollgate  lot,  and  afterwards  instituted  this 
suit; 

The  first  question  presented  by  this  record  necessary  to  be 
considered,  arises  upon  the  second  instruction  given  by  the 
court  for  appellee,  which  is  as  follows: 

"2.  The  jury  are  instructed  that  the  defendant,  Weber, 
can  not  claim  the  twenty  years  limitation,  unless  they  find 
that  the  defendant  derived  the  Turnpike  Company  title  by 
some  deed  conveying  the  property  in  controversy,  which  the 
company  acquired  by  possession,  if  any;  and  if  they  find, 
"  from  the  evidence,  that  the  Turnpike  Company  never  deeded 
to  said  defendant  the  land  claimed  as  having  failed  in  title, 
then  the  defendant  is  not  the  grantee  of  said  Turnpike  Com- 
pany, for  such  land,  and  their  possession  can  not  enure  to  said 
defendant  for  that  part  of  the  land  to  which  they  had  no  title.'' 

The  Plank  Poad  Company  took  actual  possession  of  the  land 
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in  dispute  in  1849,  and  held  the  continued  possession  of  it 
until  the  1st  day  of  September,  1863,  when  it  transferred  the 
possession  to  appellant,  and  he  remained  in  the  undisputed 
possession  until  the  26th  day  of  May,  1870,  when  he  conveyed 
to  appellee. 

The  Flank  Road  Company,  as  well  as  appellee,  while  in  pos- 
session, claimed  to  own  the  land.  The  land  was,  therefore, 
held  and  occupied  adversely  to  Daniel  Elston,  or  his  heirs,  for 
a  period  of  over  twenty  years,  a  length  of  time  sufficient, 
under  the  Limitation  Act  of  the  State,  to  bar  a  recovery  of  the 
owner,  if  the  possession  of  the  Plank  Road  Company  would 
enure  to  appellee  without  a  formal  conveyance  by  deed. 

The  jury  were  told,  by  the  instruction,  that  the  possession 
could  not  be  transferred  to  appellee  except  by  deed  of  convey- 
ance. 

By  the  sixth  section  of  the  act  of  1827,  it  is  declared,  no 
person  who  now  hath  or  hereafter  may  have  any  right  of 
entry  into  any  lands,  tenements  or  hereditaments,  shall  make 
an  entry  therein,  but  within  twenty  years  next  after  such  right 
shall  have  accrued,  and  such  person  shall  be  barred  from  any 
entry  afterwards. 

By  the  seventh  section  of  the  same  act,  it  is  declared,  every 
real,  possessory,  ancestral  or  mixed  action  or  writ  of  right, 
brought  for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments, shall  be  brought  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  such  action,  accrued,  and  not 
after.     Gross'  Statute  of  1869,  page  429. 

Under  this  statute,  it  is  not  essential  that  a  party,  who  takes 
possession  and  holds  adversely,  should,  enter  under  a  deed  or 
muniment  of  title  to  cause  the  statute  to  run  in  his  favor.  No 
deed  or  paper  title  is  necessary.  It  is  sufficient  for  a  party  to 
take  possession  under  a  claim  of  ownership,  and  hold  the  time 
required  by  the  statute  to  complete  the  bar.  Tumey  v. 
Chamberlain,  15  111.  273. 

It  is  the  possession  that  bars  the  owner  of  a  recovery.  If 
the  owner  permits  the  occupation  of  his  land  for  a  period  of 
twenty  years  by  a  party  asserting  ownership,  he  is  barred  by 
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the  statute  from  making  an  entry  or  bringing  an  action  to 
regain  possession. 

~No  deed  is  requisite  to  the  inception,  the  continuance  or  the 
completion  of  the  bar. 

Title  to  real  estate  is  one  thing,  and  possession  another. 
The  title  may  be  owned  by  one,  and  the  possession  held  by  a 
different  person.  The  title  may  be  transferred  without  the 
possession,  and  the  possession  without  the  title.  It  does  not 
necessarily  follow,  because  a  deed  is  required  to  transfer  the 
title  to  real  estate,  that  the  same  solemnity  must  be  observed 
in  a  transfer  of  the  possession,  where  the  title  and  possession 
are  not  united  in  the  same  person. 

The  real  question  involved  in  this  case  is,  was  the  land  occu- 
pied continuously  for  a  period  of  twenty  years  adversely  to  the 
owner?  If  it  was,  the  owner  was  barred  from  a  recovery. 
Whether  there  was  a  continuous  possession  held  adversely  to 
the  owner,  was  a  question  of  fact,  to  be  established,  to  the 
satisfaction  of  the  jury,  as  any  other  fact  would  be  proven. 

When  it  was  shown  that  the  Plank  Road  Company  obtained 
the  possession  of  the  land  in  1849,  and  held  possession,  claim- 
ing to  own  the  same,  until  1863,  at  which  time  appellant  ob- 
tained possession,  it  became  important  to  connect  him  with 
the  first  adverse  possessor,  in  order  to  establish  a  continuous 
possession  for  the  twenty  years.  This  wras  done  by  parol 
proof,  showing  the  Plank  Road  Company  transferred  their 
possession  over  to  him.  The  manner  in  which  the  fact  was 
established,  in  our  judgment,  was  legitimate.  We  are  aware 
that  there  are  authorities  that  hold  the  fact  should  be  proven 
by  a  deed,  but  the  weight  of  authority  and  the  reason  of  the 
rule  is  the  other  way. 

In  the  case  of  Cunningham  v.  Patton,  6  Burr.  357,  where 
land  was  held  adversely  by  different  occupants,  but  the  evidence 
to  establish  the  identity  and  continuity  of  their  possession  was 
by  parol,  the  court  held  the  proof  competent  to  establish  a 
continuous  possession,  and  to  complete  the  bar  of  the  Statute 
of  Limitations.  The  same  doctrine  is  announced  in  Scheetz 
v.  Fitzwater,  5  Burr.  131. 
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In  the  case  of  Smith  v.  Chapin,  31  Conn.  531,  the  Supreme 
Court  of  Connecticut,  in  deciding  a  question  similar  to  the 
one  in  this  case,  says:  "  Doubtless,  the  possession  must  be 
connected  and  continuous,  so  that  the  possession  of  the  true 
owner  shall  not  constructively  intervene  between  them;  but 
such  continuity  and  connection  may  be  effected  by  any  con- 
veyance, agreement  or  understanding  which  has  for  its  object 
a  transfer  of  the  rights  of  the  possessor,  or  of  his  possession, 
and  is  accompanied  by  a  transfer  of  possession  in  fact." 

In  Menkins  v.  Blumenthall,  27  Mo.  203,  it  was  held, 
whether  one  occupant  receives  his  possession  from  a  prior  one, 
or  is  a  mere  intruder  upon  an  abandoned  lot,  is  a  question  of 
fact,  which  may  be  determined  by  any  testimony  which  is 
legitimate  and  pertinent.  We  know  of  no  rule  of  evidence 
which  confines  the  proof  to  a  deed  or  written  instruments. 

In  Crispin  v.  Hannoven,  50  Mo.  544,  the  doctrine  an- 
nounced in  the  last  case  cited  is  approved,  and  the  court  adds: 
"  Not  even  a  writing  is  necessary,  if  it  appear  that  the  hold- 
ing is  continuous  and  under  the  first  entry." 

In  McNeely  v.  Zangan,  22  Ohio  St.  32,  the  same  ques- 
tion arose,  and  it  was  there  held:  "The  mode  adopted  for  the 
transfer  of  the  possession  may  give  rise  to  questions  between 
the  parties  to  the  transfer,  but  as  respects  the  rights  of  third 
persons,  against  whom  the  possession  is  held  adversely,  it  seems 
to  us  to  be  immaterial,  if  successive  transfers  of  possession 
were,  in  fact,  made,  whether  such  transfers  were  effected  by 
will,  by  deed,  or  by  mere  agreement,  either  written  or  verbal. 
See,  also,  Murr  v.  Gillian,  1  Caldwell,  511;  Overfield  v. 
Christie,  7  Ser.  &  Raw.  173 ;  Shannon  v.  Kinny,  1  A.  K.  Mar- 
shall, 3. 

From  these  views,  it  follows  that  the  second  instruction 
given  for  appellee  was  erroneous. 

The  next  question  presented  by  the  record  arises  upon  the 
first  instruction  given  for  appellee,  as  follows: 

"  1.  The  jury  are  instructed,  that  if  they  find  the  plaintiff 
entitled  to  recover,  in  this  action,  the  measure  of  damages  is, 
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the  value  of  the  title  said  plaintiff  had  to  purchase,  in  order  to 
protect  himself  in  the  enjoyment  and  possession  of  the  prop- 
erty which  he  had  purchased  from  the  defendant,  and  to  pre- 
vent an  actual  eviction,  and  any  costs  and  expenses  he  may 
have  been  compelled  to  lay  out  in  so  purchasing  title  and  pro- 
tecting his  possession,  with  six  per  cent  interest  on  the  amount 
so  paid  out  to  protect  his  possession,  from  the  time  of  such 
payment,  to  the  present  time." 

This  instruction  was  calculated  to  mislead  the  jury  in  as- 
suming that  appellee  had  to  purchase  a  paramount  title  to 
prevent  an  eviction,  which  was  a  fact  for  the  jury  to  find  from  the 
evidence;  but,  aside  from  this,  the  rule  in  regard  to  the  mea- 
sure of  damages  in  an  action  of  this  character  is  not  correctly 
stated. 

Under  this  instruction,  if  the  land  for  which  the  title  had 
failed  had,  since  it  was  purchased  by  appellee,  doubled  in 
value,  appellee  could  recover  the  increased  value  of  the  land, 
regardless  of  the  amount  he  originally  paid  for  it.  This  is  in 
conflict  with  the  law  as  it  has  been  declared  in  this  and  other 
States  for  years. 

Had  the  title  failed  to  the  whole  tract  purchased,  appellee 
wTould  have  been  entitled  to  recover  the  consideration  paid  for 
the  land  and  six  per  cent  interest.  Where,  however,  the  title 
fails  to  a  part  of  a  tract  of  land  which  has  been  sold  for  a  gross 
sum,  the  measure  of  damages  for  a  breach  of  covenant  would 
be  the  relative  value  of  the  land  to  which  the  title  has  failed, 
as  compared  with  that  to  which  it  is  valid,  in  proportion  to 
the  price  paid  for  the  whole.  In  either  event,  however,  when 
there  has  been  no  eviction,  but  a  paramount  title  has  been  pur- 
chased in,  and  less  was  paid  for  the  same  than  the  considera- 
tion originally  paid,  the  recovery  would  be  limited  to  the 
amount  paid  and  interest.  Major  v.  Dunnavant,  25  111.  262; 
Brady  v.  Spurck,  27  id.  479;  WUletsv.  Burgess,  34  id.  500; 
Sedgwick  on  the  Measure  of  Damages,  196;  Rawle  on  Cove- 
nants for  Title,  237. 

We  are  of  opinion  that  the  instruction  should  have  been 
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refused,  and  appellant's  second  instruction,  which  the  court 
refused,  should  have  been  given,  as  it  lays  down  the  rule  of 
damages  correctly. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Josiah  H.  Lombard 

v. 

Gwinthleaw  H.  Kinzie. 

Dower — attaches  to  accretions.  The  widow  of  a  riparian  owner  is  entitled 
to  dower  in  the  accretions  to  the  land  of  which  her  husband  was  seized 
during  coverture,  whether  they  accrued  whilst  he  owned  the  land  or  after 
he  parted  with  the  title. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Mr.  Edward  S.  Bragg,  for  the  appellant. 

Messrs.  Dickey  &  Cattlfield,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  is  a  claim  of  dower  in  an  accretion  to  a  piece  of  land 
formerly  owned  by  Bobert  Kinzie,  but  sold  and  conveyed  by 
his  assignee  in  bankruptcy.  The  property  is  described  and 
the  facts  of  this  case  are  given  in  the  case  of  Kinzie  v.  Win- 
ston, 56  111.  56,  and  need  not  be  presented  in  full  in  this  case. 
It  was  there  held,  that  the  street  marked  on  Kinzie's  plat  as 
"  Sand  street "  remained  his,  in  fee,  until  the  city  should  appro- 
priate it  to  the  use  of  the  public,  which  was  never  done;  and 
that  it,  with  the  accretion  then  and  since  formed,  passed  by 
the  conveyance  of  the  assignee  in  bankruptcy  to  the  purchaser; 
that  the  fee  remained  in  Kinzie  to  that"  street  and  its  accretions 
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until  he  was  divested  by  the  sale  and  conveyance  bj  his  assignee 
in  bankruptcy. 

That  case  settles  the  question  that  Kinzie  was,  during  his 
marriage  to  appellee,  seized  of  the  fee  to  the  premises  in  which 
dower  is  claimed  by  her  in  this  case.  That  he  held  such  a  title 
to  the  street,  as  it  existed  at  the  time  of  the'  assignee's  sale,  as 
entitled  appellee  to  be  endowed  therein,  is  not  nor  can  it  be 
disputed.  He  held  the  unconditional  fee  only  subject  to  an 
easement,  which  was  not  asserted,  and  which  he  had  the  right 
to  reduce  to  actual  possession,  liable,  it  may  be,  to  vacate  such 
possession,  if  required  by  the  public,  should  the  street  become 
necessary.  Had  Kinzie  then  died,  we  presume  no  one  will 
doubt  that  appellee  could  have  been  endowed  of  this  land,  and 
had  one-third  set  off  to  her,  subject  to  lose  her  right  of  posses- 
sion, if  the  city  had  seen  proper  to  accept  the  dedication. 

But  it  is  said  that  Kinzie  had  sold  lots  on  this  street,  and 
that  purchasers  had  acquired  a  right  to  its  use,  and  he  could 
not  take  possession  and  obstruct  its  use  by  them.  We  find  no 
evidence  of  such  sales,  but,  conceding  they  were  made,  such  pur- 
chasers certainly  could  only  on  its  vacation  claim  any  right  be- 
yond the  center,  nor  is  it  perceived  how  they  could  claim  beyond 
that  point,  when  the  space  never  became  a  public  street;  and 
in  this  case  there  were  no  sales  on  the  water  front  between 
what  was  designated  as  *"Sand  street"  and  the  lake.  So  that, 
in  any  event,  the  purchasers  acquired  no  controlling  right  to 
the  half  of  the  street  fronting  on  the  lake.  That  portion  was 
free  from  all  question  of  an  easement  by  the  adjacent  pur- 
chasers. That  portion,  then,  could  be  and  was  sold  free  from 
all  incumbrances,  because  it  was  so  held  by  Kinzie  at  the 
time,  and  it  was  so  situated  that,  had  Kinzie  then  died,  appel- 
lee could  have  been  endowed  of  that  portion.  In  it  she  had  a 
complete  right  of  dower,  only  liable  to  be  defeated  by  her 
release  or  her  death  before  her  husband.  .  Her  husband  held 
the  fee ;  they  were  married,  and  she  never  released  her  right, 
and  has  survived  her  husband,  whereby  her  previous  right 
initiate  has  become  consummate. 

Her  riorht.  then,  beino;  vested  in   the  land  as  it  was   at  the 
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time  of  the  assignee's  sale,  the  question  arises,  whether  that 
right  extended  to  the  subsequent  accretions.  The  title  in  fee 
gave  the  owner  the  right  to  the  accretions  as  an  incident  to 
his  title.  "Whether  his  title  extended  to  the  land  under  the 
water  in  the  lake,  subject  to  the  use  of  the  public,  or  whether 
his  title  only  extended  to  the  water's  edge,  and  extended  with 
the  growth  of  the  dry  land,  it  is  not  now  material  to  inquire, 
as  all  concede  the  ownership  to  the  accretion  is  an  incident  to 
the  fee  in  the  adjacent  dry  land.  When  earth  and  gravel  are 
thrown  up  by  the  action  of  the  waters  on  the  shore  of  the 
riparian  owner,  he,  as  an  incident  of  his  ownership  in  fee, 
acquires  the  fee  to  the  accretion.  The  wife  of  the  owner  in 
fee  in  the  same  manner  acquires  the  inchoate  right  to  dower 
in  such  accretion.  When  formed,  such  accretions  became  sub- 
ject, as  an  incident  to  the  fee,  to  the  same  conditions,  rights 
and  burthens,  as  the  principal  to  which  it  is  an  incident.  Had 
it  been  leased,  the  lessee  would  have  held  the  accretion  pre- 
cisely as  he  did  the  land  to  which  it  had  accrued.  Had  the 
land  been  mortgaged,  or  under  any  other  lien,  subsequent 
accretions  would  have  come  under  the  same  burthens  and  liens 
to  which  the  land  was  subject  before  its  formation.  In  this, 
as  in  all  other  cases,  the  incidents  must  follow  and  be  subject 
to  the  nature  and  condition  of  their  principals.  ^  Hence,  in  this 
case,  the  land  sold  by  the  assignee  was  subject  to  appellee's 
dower.  It  was,  then,  a  fixed  right  inhering  to  the  land,  and, 
as  a  consequence,  that  right  attached  to  the  accretion  precisely 
as  it  did  to  the  land  to  which  it  accrued.  Had  Kinzie  died  at 
the  time  of  the  sale,  and  the  land  designated  on  the  plat  as 
"  Sand  street "  been  assigned  to  appellee  as  dower,  no  one 
would  doubt  that  subsequent  accretions  to  it  would  have  been 
held  by  her  precisely  as  the  portion  assigned  to  her,  although 
the  fee  would  have  been  in  the  purchaser.  So,  here,  the  right 
vested  in  her,  and  the  possession  under  the  right,  was  only  de- 
layed until  her  husband's  death. 

It  is,  however,  urged,  that  a  woman  can  not  be  endowed  of 
a  mere  possibility.  This  is  true  when  applied  to  the  mere 
possibility  of  the  husband's  acquiring  a  title  to  premises  which 
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is  not  vested  in  his  lifetime,  or  whilst  he  holds  the  mere  pos- 
sibility. But  that  is  altogether  a  different  case  from  this. 
There,  there  is  only  a  mere  possibility  that  the  husband  may 
acquire  a  title,  which  is  never  consummated.  Here,  the  hus- 
band was  vested  with  a  title  in  fee,  to  which  appellee's  incho- 
ate right  to  dower  attached,  and,  as  an  incident  to  the  husband's 
title  and  the  wife's  right  of  dower,  all  subsequent  accretions 
became  a  part  of  the  original  tract,  the  fee  vesting  in  him  or 
his  assigns,  the  right,  subject  to  her  being  endowed  therein, 
vesting  in  the  wife.  The  fee  or  the  right  to  dower  was  not 
contingent  or  merely  possible,  but  were  vested.  The  question 
whether  there  would  be  any  future  accretions  to  these  vested 
rights  was  contingent,  and  apparently  merely  possible.  We 
do  not  understand  that  the  law  has  ever  been  that  the  mere 
contingent  accretion  to  or  growth  on  the  land  in  which  a  wo- 
man has  dower,  must  be  excluded  from  the  assignment  in 
awarding  her  dower.  If  so,  she  would  be  excluded  from  the 
use  of  trees,  which,  by  their  growth  after  the  assignment  of 
her  dower,  had  become  timber,  proper  for  necessary  repairs, 
or  from  using  growing  trees  for  necessary  fuel,  or  peat  which 
had  grown  in  the  bog,  because  of  their  growth  after  her  dower 
was  assigned.  And  the  same  would  be  true  of  the  hay  of  a 
meadow,  or  the  fruit  of  an  orchard  allotted  her  as  dower,  be- 
cause it  may  be  said  it  is  contingent  whether  the  trees,  the 
peat,  the  hay  or  the  fruit  will  grow,  and  if  they  by  possibility 
should,  they  must  inure  to  the  owner  of  the  inheritance  and 
not  to  the  dowress. 

The  accretion,  then,  was  an  incident  to  the  land,  as  owned 
by  Kinzie,  and  as  his  wife's  right  of  dower  attached  to  the 
land  whilst  he  was  the  owner,  it,  at  the  same  time,  attached  to 
the  incident,  and  it  was  not  divested  by  the  assignee's  sale, 
and  the  purchaser  took  title  to  the  accretion  subject  to  the 
wife's  dower,  when  her  right  should  become  consummate. 

For  these  reasons  the  decree  of  the  court  below  must  be 
affirmed. 

Decree  affirmed. 
29— 73d  III. 
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Frederick  W.  Krause 

v. 

Henry  Curtis. 

Pleading  and  evidence — what  is  admitted  by  pleadings.  A  plea  in  an 
action  of  replevin,  setting  up  property  in  a  third  person  and  avowing  for 
rent  from  him,  admits  the  taking  of  the  goods,  and  the  only  burden  resting 
upon  the  plaintiff  is  to  prove  the  goods  are  hfs,  and  not  the  property  of  such 
third  person. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Mr.  Stephen  F.  Brown,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  replevin,  in  the  Cook  circuit  court,  in  the  cepit 
and  detinet,  for  certain  articles  of  furniture,  with  a  count  in 
trover  for  the  same,  claimed  as  the  property  of  the  plaintiff. 

The  pleas  denied  the  taking  and  detaining,  and  set  up  prop- 
erty in  Eeinl,  Roemer  &  Co.,  and  avowing  for  "rent  due  from 
them  to  Krause,  one  of  the  defendants,  and  as  to  the  count  in 
trover,  not  guilty. 

Issues  were  made  up  on  these  pleas,  and  a  verdict  for  plain- 
tiff, on  which  the  court  rendered  judgment,  having  denied  a 
motion  for  a  new  trial.  To  reverse  this  judgment  Krause 
appeals. 

Some  objections  are  raised  to  the  action  of  the  court  in 
granting  leave  to  appellee  to  file  a  declaration  de  novo,  in 
allowing  proceedings  to  be  had  thereon,  and  in  ruling  defend- 
ants to  plead.  All  these  were  so  much  within  the  discretionary 
power  of  the  court,  we  are  not  disposed  to  interfere  with  its 
exercise,  under  the  circumstances. 

It  is  objected  by  appellant,  there  was  no  proof  the  goods 
were  taken  on  a  distress  warrant  as  the  goods  of  Reinl,  Roemer 
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&  Co.,  issued  at  the  instance  of  appellant.  These  facts  are 
alleged  in  appellants'  avowry,  and  stand  admitted.  E"o  proof 
is  necessary  of  an  admitted  fact.  On  this  admission,  the  only 
burden  resting  on  appellee  was  to  prove  the  goods  were  his 
property,  and  not  the  property  of  Eeinl,  Roemer  &  Co. 

Was  it  not  true  that  Hayes  held  the  warrant  and  acted  on 
it  in  taking  the  goods  by  direction  of  Krause,  it  was  quite 
easy  to  establish  it  by  Krause  himself,  who  was  a  competent 
witness.  Curtis  testified  that  Krause  sold  these  goods  at  auc- 
tion on  a  distress  warrant. 

We  think  the  proof  sufficient  to  sustain  the  verdict,  and 
perceive  no  error  in  giving  or  refusing  instructions.  The 
judgment  is  affirmed. 

Judgment  affirmed. 


William  B.  Fonville 

v. 
Benjamin  F.  Sausser  et  al. 

1.  Bill  of  exceptions — when  necessary.  Motions  to  strike  affidavit 
of  claim  from  the  files,  or  to  strike  plea  from  files  for  want  of  affidavit  of 
merits,  are  not  a.  part  of  the  record,  and  the  rulings  of  the  court  thereon 
will  not  be  reviewed  in  the  Supreme  Court,  unless  exceptions  are  taken  to 
such  rulings  and  preserved  by  bill  of  exceptions. 

2.  Error — who  may  assign.  An  appellant  can  not  assign  error  on  be- 
half of  one  with  whom  he  was  impleaded  in  the  court  below,  but  who  has 
not  appealed,  so  as  to  reverse  a  judgment  which  is  regular  as  to  such  appel- 
lant. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Nathaniel  J.  Pillsbttry,  Judge,  presiding. 

Mr.  S.  K.  Moore,  for  the  appellants. 

Mr.  Hamilton  K.  Wheeler,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

"With  the  declaration  in  this  case  appellees  filed  what  pur- 
ports to  be  an  affidavit  of  claim,  under  the  provisions  of  the 
statute.  Appellant  moved  to  strike  the  same  from  the  files, 
which  motion  was,  by  the  court,  overruled.  Appellant  having 
filed  his  plea  but  no  affidavit  of  merits,  it  was,  on  motion, 
stricken  from  the  files  for  the  want  of  such  affidavit.  These 
rulings  of  the  court  are  assigned  for  error. 

It  is  a  sufficient  answer  to  say,  no  exceptions  to  the  decisions 
of  the  court  on  the  several  motions  have  been  preserved  by 
any  bill  of  exceptions,  as  required  by  the  practice  in  this  court, 
and  the  same  are  not  before  us  for  consideration.-  This  court 
has  frequently  ruled,  that  motions  of  this  character  do  not  be- 
come a  part  of  the  record,  unless  made  so  by  means  of  a  bill 
of  exceptions.     Snell  v.  M.  E.  Church,  58  111.  290. 

There  was  no  service  of  process  on  Dunham,  and  his  plea 
having  been  stricken  from  the  record,  the  point  is  made,  it  was 
error  to  render  judgment  against  him.  The  objection  is  not 
founded  in  fact.  As  we  understand  the  record,  the  judgment 
is  alone  against  appellant.  The  cause  is  entitled,  against  Fon- 
ville impleaded  with  Dunham,  and  the  judgment  is  rendered 
against  the  defendant. 

But  if  the  judgment  had  been  improperly  rendered  against 
Dunham,  he  has  not  joined  in  the  appeal  and  has  assigned  no 
errors  in  this  court.  Appellant  can  not  assign  error  on  his 
behalf,  when  he  does  not  join  in  the  appeal  so  as  to  reverse  a 
judgment  regular  as  to  himself.  YanPelt  v.  Dunford  et  al. 
58  111.  145. 

There  was  no  error  in  the  court  assessing  damages  after  de- 
fault, without  the  intervention  of  a  jury.  Neither  party  called 
for  a  jury,  and  in  such  cases  the  statute  authorizes  the  court  to 
make  the  assessment.     Gross'  Stat.  p.  512,  sec.  23. 

No  error  appears  in  the  record  for  which  the  judgment  can 
be  reversed,  and  it  must  therefore  be  affirmed. 

Judgment  affirmed. 
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William  Kamphouse  et  ah 

v. 

John  Gaffner. 

1.  Boundaries — courses  and  distances  controlled  by  fixed  objects.  Where 
boundaries  are  given  with  reference  to  fixed  and  known  objects,  they  control 
courses  and  distances. 

2.  Evidence — as  to  location  of  premises  referred  to  as  a  boundary. 
Where  premises  occupied  by  certain  persons  are  referred  to  in  a  lease  as  a 
boundary  of  the  premises  leased,  it  is  proper  to  admit  evidence  showing  the 
location  of  premises  so  referred  to,  for  the  purpose  of  explaining  the  cir- 
cumstances under  which  the  lease  was  made,  or  of  applying  it  to  its  proper 
subject  matter,  or  of  raising  and  explaining  a  latent  ambiguity. 

3.  Construction — duty  of  court  and  not  of  jury.  An  instruction  which 
tells  the  jury  that  in  locating  lands  described  in  a  lease,  they  should  con- 
sider all  the  words  used  in  the  lease  having  reference  to  the  description  or 
location  of  the  land,  and  that  words  denoting  merely  bearings  or  directions 
must  yield  to  words  referring  to  fixed  objects  or  monuments,  is  objectionable, 
in  not  construing  the  lease  and  informing  the  jury  the  precise  words  of  de- 
scription which  control,  instead  of  allowing  them  to  determine  the  fact  for 
themselves. 

4.  License — to  work  mines  can  only  be  granted  by  deed.  Every  license 
that  authorizes  such  acts  as  are  not  only  required  to  be  performed  upon  the 
land,  but  which  gives  some  usufruct  of  the  land  itself,  is  property — a  grant 
of  an  incorporeal  hereditament,  and  must  be  created  and  transferred  by 
deed. 

5.  Same — by  parol  good  until  revoked — not  transferable.  A  parol  license 
to  mine  on  land  is  a  protection  against  an  action  of  trespass  for  acts  done 
under  it  before  revocation,  but  it  is  revocable  at  the  will  of  the  licensor,  and 
can  not  be  transferred  to  another. 

6.  A  subsequent  conveyance  or  leasing  of  the  premises  amounts  to  a  re- 
vocation of  license,  whether  by  deed  or  parol,  unless  such  license  is  coupled 
with  an  interest,  and  executed. 

7.  Former  decision  —  limited  or  overruled.  The  case  of  Russell  v. 
Hubbard,  59  111.  335,  must  either  be  limited  to  cases  of  party  walls,  or  be 
considered  overruled. 

Appeal  from  the  Circuit  Court  of  "Winnebago  county. 

Mr.  David  Sheean,  and  Mr.  William  Lathrop,  for  the  ap- 
pellants. 

Mr.  J.  M.  Bailey,  Mr.  J.  I.  Nest,  and  Mr.  J.  W.  Lake,  for 

the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  quare  clausu?7i,  by  appellants 
against  appellee  and  John  Gaffner,  Jr.,  who  died  pending  the 
litigation  in  the  court  below.  The  suit  was  commenced  in  the 
Jo'  Daviess  circuit  court,  whence  it  was  removed,  by  change  of 
venue,  on  the  petition  of  appellee,  to  the  Winnebago  circuit 
court.  Trial  was  had  in  that  court,  resulting  in  a  judgment  in 
favor  of  appellee,  from  which  this  appeal  is  prosecuted. 

Appellants'  claim  is,  that  appellee  and  his  co-defendant  en- 
tered certain  premises  to  which  they  were  entitled  to  posses- 
sion, and  mined  therein  and  carried  away  large  quantities  of 
lead  ore.  The  premises  are  in  what  is  now  known  as  the 
"  Sand  Prairie  "  or  New  California  diggings,  situated  near  the 
Mississippi  river,  in  the  township  of  Rice,  in  Jo  Daviess  county. 
The  mining  territory  at  this  place  consists  of  a  series  of  bluffs, 
the  general  course  of  which  is  from  north  to  south,  rising  ab- 
ruptly to  a  considerable  height,  from  the  margin  of  a  slough 
that  puts  back  from  the  river.  The  usual  mode  of  mining 
there  is  by  running  levels  or  drifts,  horizontally,  from  the 
slough  into  the  bluffs.  The  ore  is  found  in  crevices  or  open- 
ings in  the  rocks,  running  back  from  the  base  of  the  bluffs. 

There  is  no  dispute  in  regard  to  the  fee  simple  title  to  the 
premises  involved  in  the  controversy.  It  was  in  one  John 
Kamphouse,  who  died  intestate  in  1854,  leaving,  him  surviv- 
ing, a  widow  and  two  children,  who  were  his  only  heirs  at  law. 
The  widow  subsequently  married  one  Lenfers,  and  is  still  liv- 
ing. One  of  the  children,  a  daughter,  intermarried  with  one 
Henke.  The  other  child,  when  about  eighteen  months  old, 
died,  leaving  its  mother,  Mrs.  Lenfers,  and  its  sister,  Mrs. 
Henke,  its  only  heirs  at  law.  Before  1870,  Mrs.  Henke  and 
her  husband  both  died  intestate,  leaving  their  infant  daughter, 
Anna  Caroline  Henke,  their  sole  surviving  heir. 

Appellants  claim  under  two  leases,  by  virtue  of  which,  they 
insist,  they  are  entitled  to  the  possession,  for  mining  purposes, 
of  all  the  territory  of  the  width  of  the  frontage  on  the  bluff, 
embraced  by  their  leases,  extending  thence  due  east  across  the 
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Kamphouse  lands.  Appellee  claims  in  part  under  a  lease, 
and  in  part  under  a  parol  license  to  mine.  He  denies  that  ap- 
pellants are  entitled  to  run  due  east  from  their  frontage  on  the 
bluff,  but  insists  they  are  only  entitled  to  follow  any  crevice 
or  mining  range,  starting  from  their  frontage  on  the  bluff, 
across  the  Kamphouse  land.  He  also  insists  that  he  is  entitled 
to  follow  any  crevice  or  mining  range,  starting  from  his  own 
frontage  on  the  bluff,  although  it  shall  cross  a  due  east  and 
west  line  extending  from  that  part  of  appellants'  frontage  on 
the  bluff  nearest  his  possession,  across  the  Kamphouse  land. 

There  was  evidence  tending  to  show  that  appellee,  in  follow- 
ing what  he  claims  to  be  a  crevice  or  mineral  range,  starting 
from  a  point  on  the  bluff  entirely  beyond  the  frontage  em- 
oraced  in  either  of  the  leases  under  which  appellants  claim, 
crossed  and  went  beyond  a  due  east  and  west  line  extending 
from  appellants'  frontage  nearest  his  possession,  across  the 
Kamphouse  land,  ajid  there  took  out  a  large  amount  of  ore. 

The  first  question,  in  determining  whether  there  was  error 
in  giving  and  refusing  instructions,  in  the  respects  indicated 
by  appellants'  objections,  is,  what  is  the  proper  construction 
of  the  words  descriptive  of  the  premises  leased,  as  found  in 
the  leases  under  which  appellants  claim? 

The  first  lease  is  dated  August  12,  1871,  and  it  purports  to 
lease  "  all  the  interest  of  said  party  of  the  first  part  (which  is 
one-half)  in  all  that  part  of  the  lands  of  the  estate  of  the  late 
John  Kamphouse,  deceased,  in  the  township  of  Rice,  between 
John  Gaffner's  sand  level,  and  the  range  he  is  working  now. 
Said  claim  is  seventy-five  feet  wide,  and  is  known  as  the  old 
Bardwell  &  Robinson  range.  The  ground  hereby  leased  fronts 
on  the  slough  on  the  west  half  of  the  north-east  quarter  of 
section  28,  township  27  north,  of  range  1  east,  of  the  fourth 
principal  meridian,  and  shall  run  from  thence  east  on  all  the 
lands  of  said  Kamphouse  estate." 

The  second  lease  is  dated  February  17, 1872,  and  it  purports 
to  lease  "  all  the  interest  of  said  party  of  the  first  part  (which 
is  one-half)  in  all  that  part  of  the  lands  of  the  estate  of  the 
late  John  Kamphouse,  deceased,  in  the  township  of  Rice,  north 
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of  the  leased  mining  claim  to  Kamphouse  and  Roddweig,  as 
per  lease  dated  August  12,  1871,  (known  as  the  old  Bardwell 
&  Robinson  range.)  and  adjoining  John  Gaffner's  mining 
claim.  Said  claim  has  been  vacant  for  mining  heretofore,  and 
is  a  strip  six  feet  ten  inches,  according  to  an  old  survey,  lay- 
ing between  said  Kamphouse  and  Roddweig  claim  and  the 
claim  of  John  Gaffner.  The  ground  hereby  leased  fronts  on 
the  slough  on  the  west  half  of  the  north-east  quarter  of  sec- 
tion 28,  township  27  north,  of  range  1  east,  of  the  fourth  prin- 
cipal meridian,  and  shall  run  from  thence  east  on  all  the  lands 
of  the  Kamphouse  estate." 

It  is  argued  by  appellants  that  the  word  "  east,"  as  it  occurs 
in  the  language  quoted  from  the  leases,  was  an  absolute  term  of 
description,  and  that  the  leases  gave  no  other  terms  of  descrip- 
tion by  which  the  boundaries  of  the  premises  could  be  dis- 
covered. 

We  are  unable  to  yield  our  assent  to^  this  construction. 
Brant  v.  Ogden,  1  Johns.  158,  referred  to  as  sustaining  it, 
has,  in  our  opinion,  no  application.  There,  the  term  north- 
erly, which  was  held  to  mean  due  north,  was  alone  used,  without 
any  object  to  direct  its  inclination  to  the  east  or  to  the  west,  while 
here,  the  boundaries  are  given  with  reference  to  previous  leases, 
and  it' is,  therefore,  impossible  it  could  have  been  intended  any 
other  territory  was  to  be  included  than  that  within  those  boun- 
daries. The  rule  is  universal,  where  boundaries  are  given 
with  reference  to  fixed  and  known  objects,  they  control  courses 
and  distances.  4  Kent's  Com.  (8th  Ed.)  519 ;  2  Washb.  on  Eeal 
Estate,  (2d  Ed.)  673. 

The  lease  to  appellee  bears  date  on  the  10th  day  of  June, 
1871,  and  it  embraces  "  all  the  interest  of  said  party  of  the 
first  part,  being  the  undivided  half  in  the  Sand  Level  range, 
north  of  Burrichter  &  Harris'  mining  claim,  and  of  two  other 
ranges  north  of  William  Kamphouse's  mining  claim,  on  land  of 
the  estate  of  the  late  John  Kamphouse  deceased,  in  the  town- 
ship of  Rice.  The  ground  hereby  leased  fronts  on  the  slough,  on 
the  west  half  of  the  north-east  quarter  of  section  28,  town- 
ship 27  north,  of  range  1  east,  of  the  fourth  principal  meridian, 
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and  shall  run  from  thence  east  on  all  the  lands  of  said  Kamp- 
house  estate." 

Here,  as  in  the  leases  to  appellants,  it  is  evident  the  words 
"  and  shall  run  from  thence  east,"  etc.,  are  controlled  by  the 
previous  words  designating  the  location. 

Evidence  was  also  given  showing  the  location  and  course 
of  the  range  that  appellee  was  working  on  the  12th  day  of 
August,  1871,  and  to  which  reference  is  made  as  a  boundary  by 
the  lease  to  appellants  of  that  date. 

There  can  be  no  question  of  the  competency  of  this  and  all 
other  evidence  introduced  for  the  purpose  of  explaining  the 
circumstances  under  which  the  leases  were  executed,  Stanley  v. 
Green,  12  Cal.  162,  HildebrandY.  Fogle,  20  Ohio  147,  157; 
or  of  applying  the  leases  to  their  proper  subject  matter,  Brad- 
ley v.  The  St.  I.  and  G.  St.  P.  Co.  13  Peters,  97;  or  of  raising 
and  explaining  a  latent  ambiguity,  Chitty  on  Cont.  (11  Am. 
Ed.)  149.  See,  also,  1  G-reenleaf's  Evidence  §§  295-8,  and 
notes;  2  Washb.  on  Keal  Property,  (2d  Ed.)  673. 

The  second  instruction,  given  at  the  instance  of  appellee, 
was  as  follows:  "The  jury,  in  ascertaining  and  locating  the 
lands  described  in  the  two  leases  from  Caroline  Lenfers  to 
plaintiffs,  should  consider  all* the  words  used  in  said  leases 
having  reference  to  the  description  or  location  of  said  lands; 
and  words  denoting  merely  bearings  or  directions  must  in  all 
cases  yield  to  words  referring  to  fixed  monuments  or  objects 
upon  or  in  the  land  itself,  when  conflicting  therewith." 

This  is  objectionable  in  not  construing  the  leases  and  in- 
forming the  jury  of  the  precise  words  of  description  which 
control,  instead  of  allowing  them  to  determine  the  fact  for 
themselves.  "  It  is,"  says  Parsons,  in  his  work  on  Contracts, 
vol.  2,  p.  492  (6th  Ed.),  "  the  court  *  *  that  determines 
the  construction  of  a  contract.  They  do  not  state  the  rules 
and  principles  of  law  by  which  the  jury  are  to  be  bound  in 
construing  the  language  which  the  parties  have  used,  and  then 
direct  the  jury  to  apply  them,  at  their  discretion,  to  the  ques- 
tion of  construction;  nor  do  they  refer  to  these  rules  unless 
they  think  proper  to  do  so  for  the  purpose  of  illustrating  and 
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explaining  their  own  decision.  But  they  give  to  the  jury,  as 
matter  of  law,  what  the  legal  construction  of  the  contract  is, 
and  this  the  jury  are  bound  absolutely  to  take." 

The  objection  taken  to  appellee's  third  instruction  is,  that  it 
ignores,  as  an  element  of  right,  the  possession  of  appellants. 
This  is  untenable.  There  is  no  evidence  that  appellants  were 
in  the  actual  possession  of  the  locus  in  quo,  when  the  alleged 
trespasses  were  committed.  The  rule  applicable  in  such  cases 
is  thus  stated  in  1  Chitty's  Pleadings,  193:  "With  respect  to 
the  plaintiff's  interest  in  the  property  affected,  he  must,  at  the 
time  the  injury  was  committed,  have  had  an  actual  or  a  con- 
structive possession,  and  also  a  general  or  qualified  property 
therein."  Not  having  the  actual  possession,  it  was  not  preten- 
ded appellants  had  the  constructive  possession,  and  any  general 
or  qualified  property  therein,  otherwise  than  by  virtue  of  their 
leases.  We  can  not,  therefore,  think  it  probable  that  the  use 
of  the  word  "  title,"  which,  according  to  Blackstone,  "  is  the 
means  whereby  the  owner  of  lands  hath  just  possession  of  his 
property,"  (2  Corns.,  Sharswood's  Ed.  194,)  could  have  misled 
the  jury  in  the  respect  claimed.  They  would,  we  think,  natu- 
rally and  properly  understand  it  as  referring  to  the  interests 
claimed  by  virtue  of  the  leases.  Nor  do  we  think  the  sugges- 
tion that  the  instruction  leaves  the  jury  to  dispose  of  the  rights 
of  the  parties  without  restriction,  well  founded.  They  are 
simply  left  to  ascertain,  from  the  evidence,  whether  the  range 
or  crevice  out  of  which  the  mineral  was  taken,  was  within  the 
territory  covered  by  the  leases  to  appellants,  which  was  proper. 
This  was  a  question  of  fact  which  an  inspection  of  the  leases, 
alone,  would  not  determine,  but  which  depended,  as  well,  upon 
other  evidence,  giving  the  location  of  the  premises  described 
in  the  leases,  with  reference  to  the  place  whence  the  mineral 
in  controversy  was  taken. 

The  eighth,  ninth  and  tenth  of  appellee's  instructions  are 
faulty  in  the  same  respect  as  his  second.  The  court,  instead 
of  construing  the  leases,  leaves  the  jury  to  do  so  under  its  in- 
structions. The  seventh  instruction  is  faulty  in  assuming  that 
the  words  "  crevice  "  and  "  range  "  are  synonymous.     This  was 
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a  question  of  fact,  to  be  determined  by  the  jury  from  the  evi- 
dence. 

The  objection  on  account  of  the  refusal  of  the  court  to  give, 
as  asked,  the  third  and  fourth  of  appellants'  instructions,  can 
not  be  sustained.  In  them  the  court  is  asked  to  instruct  the 
jury,  that  the  word  "  east,"  in  the  leases,  means  "  due  east," 
and  controls  the  other  words  of  description.  This,  under  the 
views  we  have  before  expressed,  is  not  allowable,  and  the  in- 
structions were  properly  refused. 

The  fourth  instruction,  given  at  the  instance  of  appellee, 
was  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  before  the 
plaintiffs  acquired  any  rights  in  their  mining  claim  in  ques- 
tion, the  defendant  obtained  from  the  owner  of  the  land  out 
of  which  the  mineral  in  question  was  taken,  a  license  to  mine 
thereon  for  lead,  and  in  mining  to  follow  his  range  across  the 
Kamphouse  lands,  and  entered  upon  said  lands  under  said 
license,  and  discovered  the  crevice  or  range  out  of  which  said 
mineral  was  taken,  and  opened  said  crevice  or  range,  and  run 
a  level  or  drift  along  the  same  to  the  vicinity  of  where  said 
mineral  was  taken  out,  expending  in  so  doing  a  large  sum  of 
money,  the  defendant,  provided  it  was  his  range,  thereby  ac- 
quired a  right  as  against  both  the  owners  of  said  lands  and 
their  lessees,  to  continue  said  level  or  drift  along  said  crevice 
or  range,  and  to  take  therefrom  the  mineral  in  question ;  and, 
even  if  the  jury  believe  from  the  evidence  that  the  plaintiffs 
afterward  obtained  from  the  owners  of  said  land  a  mining  lease 
covering  said  crevice  or  range,  said  lease  could  not  revoke  or 
annul  the  defendant's  rights  to  said  crevice  or  range,  or  give 
the  plaintiffs  any  rights  thereon  as  against  the  defendant." 

The  license  here  claimed  had  its  origin  some  years  before 
either  of  the  leases  was  executed,  and  is  not  merely  to  perform 
some  act  upon  the  land,  but  to  take  a  portion  of  that  which, 
in  legal  contemplation,  is  the  land  itself.  The  law,  as  laid 
down  in  Bainbridge  on  Mines,  at  page  251,  and  supported  by 
numerous  English  decisions,  referred  to  in  the  notes,  is,  "  that 
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a  beneficial  privilege  in  land,  as,  a  license  to  work  mines,  can 
only  be  granted  by  deed."  The  same  author  adds,  on  page 
252:  "Every  license,  therefore,  that  authorizes  such  acts  as 
not  only  require  to  be  performed  upon  the  land,  but  which 
gives  some  usufruct  of  the  land  itself,  is  properly  a  grant  of 
an  incorporeal  hereditament,  and  must  be  created  and  trans- 
ferred by  deed."  See,  also,  ib.  at  p.  129,  and  Collier  on  Mines, 
(46  Law  Library)  17.  There  is  no  controversy  that  such  a 
license  is  a  protection  against  an  action  of  trespass  for  acts 
done  under  it  before  revocation;  nor  is  it,  on  the  other  hand, 
controverted  that  such  a  license  is  revocable  at  the  will  of  the 
licensor,  nor  that  a  subsequent  conveyance,  or  leasing  of  the 
premises,  works  a  revocation  of  the  license,  when  the  licensee 
has  not  expended  money  or  bestowed  labor  on  the  subject  of 
the  license;  but  it  is  claimed,  when  this  has  been  done,  the 
license  is  irrevocable,  or,  at  least,  that  it  can  not  be  revoked 
until  the  licensee  shall  have  been  compensated  for  his  money 
or  labor. 

It  is  said,  in  Bainbridge  on  Mines,  p.  252-3,  "A  parol 
license,  limited  in  its  scope,  as  above  stated," — that  is,  so  that 
it  amounts  only  to  authorize  such  an  act  as  excuses  a  trespass, 
and  which  regards  rather  the  act  itself  than  its  connection  with 
the  land — "  when  fully  executed  and  not  depending  on  contin- 
uous acts,  can  not  be  countermanded.  But  as  long  as  it 
remains  executory  it  may  be  revoked,  and  it  can  not  be  trans- 
ferred to  another.  For  such  a  license  is  only  personal,  and 
lasts  only  so  long  as  the  land  belongs  to  the  grantor,  or  so  long 
as  he  permits  its  exercise.  Any  expenditure  incurred,  or  val- 
uable consideration  given,  by  the  grantee,  will  not  avail  to 
make  the  license  less  revocable."  And  this  is  quoted  from  the 
opinion  of  Mr.  Baron  Alderson,  in  Wood  v.  Zeadhitter,  13 
Meeson  and  Welsby,  538.  In  Desloge  et  al.  v.  Pearce  et  al. 
38  Missouri,  588,  the  precise  question  under  consideration 
arose  and  was  fully  discussed.  The  court,  among  other  things, 
said:  "A  mere  license,  unaccompanied  with  any  vested  inte- 
rest in  the  real  estate,  created  by  deed  or  other  writing,  and 
independent  of  any  title  acquired  by  grant,  prescription,  or 
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adverse  possession  and  claim  for  the  period  of  the  Statute  of 
Limitations,  must  be  deemed  to  be,  in  its  own  nature,  counter- 
mandable,  and  essentially  revocable  at  the  will  of  the  owner 
of  the  fee.  It  can  give  no  irrevocable  right  to  hold  possession 
of  the  realty,  and  to  continue  working  the  mines  indefinitely, 
and  against  the  will  of  the  owner  of  the  land."  In  Woodward 
v.  Seely,  11  111.  157,  this  court,  after  elaborate  argument  by 
able  counsel,  held,  a  license  coupled  withf  an  interest  in  land 
must  be  in  writing,  and  that  a  mere  license,  whether  by  deed 
or  parol,  is  always  revocable  at  the  will  of  the  licensor,  unless 
coupled  with  an  interest  and  executed,  then  it  is  irrevocable. 

The  following,  among  other  cases,  will  be  found  to  sustain 
the  same  rule:  Cook  v.  Steams,  11  Mass.  535;  Morse  v. 
Copeland,  2  Gray,  302 ;  Hatfield  v.  The  Central  R.  R.  Co. 
5  Dutcher,  571 ;  Eggleston  v.  The  New  York  R.  R.  Co.  35 
Barb.  162;  Houston  v.  Safer,  46  New  Hampshire,  505; 
Foster  v.  Browning,  4  Rhode  Island,  47. 

Russell  v.  Hubbard,  59  111.  335,  is  referred  to  as  announcing 
a  different  rule.  That  case  must  either  be  limited  to  cases  of 
party  walls  or  be  considered  as  'overruled.  On  mature  consid- 
eration we  are  unwilling  to  announce  the  doctrine,  that  not- 
withstanding the  prohibition  of  our  Statute  of  Frauds  to  the 
contrary,  an  interest  in  land  which  can  not  be  terminated  by 
revocation,  may  be  acquired  by  parol  license,  which  a  court  of 
law  will  recognize  and  protect.  We  still  preserve  the  distinc- 
tions between  law  and  equity,  however,  and  to  what  extent  a 
court  of  equity  might  enforce  specific  performance,  or  grant 
relief  on  account  of  the  peculiar  hardship  resulting  from  a 
revocation  by  a  licensor,  is  another  question,  and  one  that  we 
can  not  now  properly  consider. 

The  cases  referred  to  as  having  been  decided  by  the  Supreme 
Court  of  Iowa,  in  some  respects,  are  commendable  for  the 
equitable  view  they  take  of  the  question;  but  when  applied  to 
a  court  in  which  the  distinctions  between  law  and  equity  are 
preserved,  they  are  contrary  to  the  current  of  authority,  and 
we  do  not  feel  at  liberty  to  follow  the  rule  they  indicate. 
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We  are,  therefore,  of  opinion  the  court  erred  in  giving  the 
instruction,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 


James  B.  Morris  et  al. 

v. 
Isabella  Robey. 

1.  Sale  on  execution — inadequacy  of  price  alone,  not  ground  for  equit- 
able relief.  Although  inadequacy  of  price  on  an  execution  sale  may  be  no 
ground  for  equitable  relief,  without  additional  circumstances  to  justify  it, 

-yet  if  there  are,  in  addition  to  such  inadequacy  of  price,  irregularities  in  the 
sale,  such  as  selling  several  tracts  or  lots  in  gross,  without  first  offering 
them  separately  or  in  lots  of  two  or  more,  and  less  than  the  whole,  equity 
will  interfere  and  set  the  sale  aside. 

2.  Same — mode  of  selling,  where  several  lots  are  embraced  in  levy.  Where 
several  tracts  of  land  are  levied  on,  it  is  the  duty  of  the  officer  to  offer  each 
tract  separately,  and  if  one  tract  will  not  sell  separately,  to  add  another  to  it, 
and  so  on  until  all  the  tracts  are  offered,  and  if  not  then  sold,  he  may,  upon 
a  reasonable  bid,  sell  the  whole  en  masse. 

3.  Same — purchaser  chargeable  with  notice  of  irregularity.  The  pur- 
chaser at  a  sale  on  execution  is  chargeable  with  notice  of  the  value  of  the 
property  and  of  its  situation,  and  of  the  legal  rules  bearing  upon  the  trans- 
action. 

4.  Same — when  relief  against,  is  in  equity.  Where  a  third  person  be- 
comes the  purchaser  at  an  execution  sale,  the  proper  remedy  against  such 
sale,  if  irregular,  is  in  a  court  of  equity,  and  not  on  motion  to  set  aside  the 
sale  in  the  court  of  law  out  of  which  the  execution  issued. 

5.  Same — within  what  time  equity  will  relieve  against.  Where  a  sale  of 
property  in  gross  produces  a  great  wrong,  a  court  of  equity  will  entertain 
jurisdiction  two  or  three  years  after  the  sale,  and  afford  relief,  if  the  pur- 
chaser  has  not  parted  with  his  title  and  a  reasonable  excuse  is  shown  for 
the  delay. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 
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Mr.  M.  F.  Tuley,  Mr.  William  Hopkins,  Messrs.  Judd  & 
Whitehouse,  Mr.  W.  F.  Singleton,  and  Messrs.  Tuley, 
Stiles  &  Lewis,  for  the  appellants. 

Mr.  Grant  Goodrich,  and  Mr.  A.  B.  Jenks,  for  the  appellee, 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Conrt: 

This  was  a  bill  in  chancery,  filed  in  the  fSuperior  Court  of 
Cook  county,  April  30,  1869,  by  James  Robey  against  James 
B.  Morris  and  others,  to  set  aside  a  sale  made  by  the  sheriff 
of  Cook  county,  of  certain  lots  in  Chicago,  and  to  cancel  the 
sheriff's  deed  therefor.  The  court  below  granted  the  relief 
sought,  and  the  defendants  appealed  from  the  decree. 

The  sale  was  had  under  the  following  circumstances:  On 
August  31,  1866,  Samuel  Delamater  commenced  a  suit  in  for- 
eign attachment,  in  the  Superior  Court  of  Cook  county,  against 
Eobey. 

The  attachment  writ,  by  direction  of  the  plaintiff,  was  levied 
on  a  certain  part  of  lot  2,  in  block  24,  in  the  School  Section 
addition  to  Chicago,  and  lots  22,  23,  24,  25,  26,  27  and  28,  in 
the  Canal  Trustees'  subdivision  of  the  south-east  quarter, 
section  7,  etc.  The  default  of  Robey  was  taken  in  the  attach- 
ment suit,  and  on  the  20th  of  January,  1867,  judgment  against 
him  by  default  was  rendered  in  Delamater's  favor,  for  $168.85. 
On  the  15th  day  of  August,  1867,  a  special  execution  was  issued 
for  the  sale  of  the  property  attached,  and  on  the  6th  of  Septem- 
ber, 1867,  the  sheriff  sold,  upon  the  execution,  at  public  auction, 
the  eight  lots  attached,  en  masse,  to  the  appellant  Morris,  for  the 
sum  of  $217.06.  A  certificate  of  sale  was,  on  the  same  day,  is- 
sued to  Morris,  under  which  he  was  entitled  to  a  deed,  if  the 
property  was  not  redeemed  before  December  6,  1868. 

On  the  28th  of  January,  1869,  the  property  not  having  been 
redeemed,  the  sheriff  executed  a  deed  to  Morris.  At  the  time 
of  the  commencement  of  the  attachment  suit,  and  afterward, 
the  proof  shows  Robey  to  have  been  a  resident  of  London,  in 
Canada;  that  for  some  years  prior  to  that  time,  he  had  been 
in  bad  health,  and,  under  the  advice  of  his  physician,  was  trav- 
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eling  a  share  of  the  time.  In  October,  1869,  he  departed  this 
life,  and  Isabella  Robey,  who  was  made  executrix  and  sole 
devisee  under  his  will,  was  substituted  as  complainant  in  this 
suit. 

The  average  value  of  the  whole  property,  the  eight  lots,  at 
the  time  of  the  sale,  according  to  the  average  of  the  estimates 
of  the  witnesses  who  testified  upon  the  subject,  with  the  ex- 
ception of  one  whose  testimony  was  so  widely  variant  from 
that  of  all  the  others  as  not  to  entitle  it  to  consideration,  was 
upwards  of  $20,000;  and  any  one  of  the  lots  was  worth  more 
than  seven  times  the  amount  at  which  the  whole  were  struck 
off  to  Morris,  and  one  of  them  over  thirty  times  the  amount. 
This  lot  was  a  mile  and  a  half  distant  from  the  others.  The 
lots  were  all  25  feet  front.  There  is  nothing  in  the  proof  to 
indicate  that  there  was  any  reason,  from  the  condition  or  rela- 
tive situation  of  the  lots,  why  any  one  lot  would  not  sell  to  as 
good  advantage,  and  for  as  good  a  price,  by  itself,  as  in  connec- 
tion with  the  others,  and  without  injury  to  the  rest.  There  is 
no  pretense  of  any  defect  of  title  in  respect  to  any  of  the  lots. 

The  only  attempted  explanation  of  the  excessive  levy  under 
the  writ  of  attachment  was,  that  Delamater  did  not  know  but 
that  Robey  might  have  previously  disposed  of  some  of  the  prop- 
erty. 

There  was,  in  this  case,  such  an  enormous  disproportion  be- 
tween the  value  of  the  property  and  the  sum  for  which  it  was 
sold,  as  to  shock  the  conscience.  And  although  inadequacy  of 
price  on  an  execution  sale  may  be  no  ground  for  equitable  re- 
lief, without  additional  circumstances  to  justify  it,  we  are  of 
opinion  that  such  additional  circumstances  do  exist  in  the 
present  case,  and  that  they  are  to  be  found  in  the  irregular 
mode  of  selling  these  eight  separate  lots  in  gross,  without  hav- 
ing first  offered  them  in  parcels  of  two  and  more,  less  than  the 
whole. 

In  Day  v.  Graham,  1  Gilm.  435,  several  town  lots  and  tracts 
of  land,  worth  about  $4000,  were  offered  separately,  and  there 
being  no  bid,  they  were  sold  en  masse  for  $50.62;  the  titles  were 
reported  defective.     This  court  there  say :    We  have  no  doubt 
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but  what  the  sale  of  the  property  en  masse  was  illegal,  and 
ought  to  be  set  aside.  This  case  again  appears  in  -4  Gilm. 
392,  where  the  court  say,  that  in  the  former  case  "  the  opinion 
was  expressed  that  the  sale  was  clearly  irregular  and  ought  to 
be  set  aside.  We  are  entirely  satisfied  with  the  reasons  there 
given  for  that  conclusion."  In  Stewart  v.  Cross,  5  Gilm. 
442,  the  court  say:  Had  there  been  any  allegation  that  the 
land  was  worth  $1000  at  the  time  of  the  sale,  instead  of  at  the 
time  of  filing  the  bill,  such  allegation,  in  connection  with 
the  other  statements  in  the  bill,  would  have  presented  a  clear 
case  for  the  interposition  of  a  court  of  equity;  for  it  would 
never  be  allowed  for  an  officer  to  sell  en  masse  a  tract  of  land 
worth  $1000,  to  satisfy  an  execution  of  less  than  $30,  when  the 
tract  was  susceptible  of  division  and  the  sale  of  a  small  part  would 
have  satisfied  the  debt;  and  see  Cowen  v.  Underwood.  16  111.  22. 
In  Balance  v.  Loomis,  22  111.  82,  a  lot  and  piece  of  land,  worth 
in  the  aggregate  $5000,  were  offered  by  the  sheriff  first  in  sepa- 
rate parcels;  there  being  no  bid  they  were  sold  in  gross  for 
$226.79.  Although  there  seeme.d  to  be  some  question  about 
the  title  to  the  lot,  and  some  incumbrance  upon  the  land,  the 
court  held  it  a  clear  case  for  relief,  and  set  aside  the  sale ;  and 
see  Jackson  v.  Newton,  18  Johns.  362;  1  Johns.  Ch.  505, 
Wood  v.  Morrell;  Howell  v.  Baker,  4  id.  117;  Tiernan  v. 
Wilson,  6  id.  410;  Williams  v.  Allison,  33  Iowa,  286.  In 
Phelps  v.  Gonover,  25  111.  312,  the  rule  was  laid  down,  that 
where  several  adjoining  tracts  of  land  were  levied  upon,  it 
would  be  the  duty  of  the  officer  to  offer  each  tract  separately, 
and  if  one  separate  division  did  not  sell,  to  add  another  to  it, 
and  so  on,  until  all  the  subdivisions  were  offered,  when  not 
selling,  it  would  be  but  just  to  the  creditor  to  sell  the  whole  on  a 
reasonable  bid  en  masse,  the  officer  making  a  full  return  of 
all  the  facts;  the  decision  acknowledging  the  creditor's  right  to 
insist  upon  a  sale.  And  it  was  there  further  said,  while,  on  the 
one  hand,  the  plaintiff  in  execution  has  the  right  to  demand 
a  sale,  so,  on  the  other,  the  debtor  has  a  right  to  insist  that  it 
shall  be  so  conducted  that  he  shall  not  be  needlessly  and  irre 
parably  injured. 
30— 73d  III. 
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There  was  the  testimony  of  one  witness,  and  only  one,  that 
of  the  attorney  of  Delamater,  going  to  show  a  compliance  by 
the  sheriff  with  his  duty,  as  declared  in  the  case  last  cited,  by 
offering  for  sale  first  the  lots  separately,  and  there  being  no 
bid,  that  he  then  offered  two  lots  together,  and  so  on,  an  addi- 
tional lot  at  each  offer,  until  he  had  embraced  all  the  lots 
levied  on,  and  there  being  no  bid,  he  finally  offered  all  the 
property  together.  But  the  testimony  of  Delamater,  Morris, 
and  Bradley,  the  deputy  sheriff  who  made  the  sale,  was  that 
the  lots  were  offered  separately,  and  there  being  no  bid,  they 
were  then  offered  together  and  sold.  The  statement  in  the 
certificate  of  sale  given  by  the  deputy  sheriff  to  Morris  on 
the  purchase  was,  that  he  sold  all  the  lots  to  Morris  for  the 
sum  of  $217.06,  "  said  lots  having  first  been  offered  separately, 
without  any  bid  or  bids  therefor,  or  either  0*f  them,  or  any  part 
thereof." 

We  regard  the  preponderance  of  the  testimony  to  be,  that  the 
only  offer  of  the  lots  for  sale  was  separately,  and  then  in  gross; 
that  there  was  no  offer  of  any  two,  or  more,  less  than  the  whole, 
together. 

This  was  not  following  the  course  prescribed  in  Phelps  v. 
Conover,  supra,  and,  as  there  declared,  there  was  in  this  re- 
spect an  omission  of  duty  on  the  part  of  the  sheriff,  which,  in 
conjunction  with  the  gross  inadequacy  of  price,  in  our  opin- 
ion, constitutes  ground  sufficient  for  the  setting  aside  of  the 
sale.  Had  the  course  above  indicated  been  pursued,  and 
two  or  more  of  the  lots  less  than  the  whole  been  offered  for 
sale  together,  there  might  have  been  a  bid  therefor  and  sale, 
and  thus  a  portion  of  this  immense  sacrifice  of  the  debtor's 
property  have  been  avoided;  or,  at  least,  it  might  have  resulted 
in  making  sale  of  the  property  in  portions,  instead  of  all  to- 
gether. 

It  is  a  material  thing  as  respects  the  debtor's  benefit,  to  have 
his  property  thus  sold  in  portions,  as  it  affords  him  the  opportu- 
nity to  redeem  and  save  a  part,  without  being  compelled  to  re- 
deem the  whole,  or  none. 

Before  resorting  to  the  extremity  of  the  exposure  of  the 
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debtor's  property  to  such  a  ruinous  sacrifice,  by  selling  in  gross 
so  large  a  number  of  separate  pieces  of  property,  each  one  of 
which  was  many  times  more  in  value  than  the  amount 
of  the  debt,  the  necessity  of  so  doing,  in  order  to  make  any 
sale,  should  have  been  demonstrated  by  the  officer  having  first 
exhausted  all  the  other  means  which  it  was  his  duty  to  use,  as 
has  been  laid  down  by  this  court,  to  make  sale  of  some  less 
number  of  the  lots  than  the  whole.  Before  this  having  been 
done,  such  a  sale,  under  the  circumstances  here,  may  well  be 
adjudged  unnecessary,  oppressive,  unjust  and  illegal. 

The  mode  of  sale  here,  then,  was  not  regular,  and  accepting 
the  decision  in  Phelps  v.  Conover  as  the  rule  in  such  case,  there 
was  an  advantage  taken  against  the  debtor  not  warranted  by  law; 
there  was  the  omission  of  a  duty  or  requirement  of  the  law; 
which  circumstances,  with  gross  inadequacy  of  price,  are  at  least 
impliedly  recognized  as  grounds  of  equitable  relief  in  a  number 
of  cases,  as  in  McMullen  v.  Gable,  47  111.  71,  and  Mixer  v. 
Sibley,  53  id.  75. 

The  point  is  made,  by  appellants,  that  the  court  upon  whose 
judgment  the  execution  issued,  had  full  power  to  set  aside 
the  execution  sale,  and  so  the  remedy  was  full  and  complete  at 
law. 

But  in  Day  v.  Graham,  supra,  it  was  expressly  held,  that 
where  a  third  person  becomes  a  purchaser,  the  proper  remedy 
was  not  on  motion  in  a  court  of  law,  but  in  equity.  It  is  then 
said,  there  should  have  been  a  motion  to  set  aside  the  excessive 
levy  under  the  writ  of  attachment.  But  the  excessive  levy  did 
the  debtor  no  harm,  and  it  was  no  necessary  result  that  all 
the  property  levied  upon  would  be  sold.  He  had  no  reason  to 
apprehend  that  any  more  of  it  would  be  sold  than  would  be 
reasonably  required  to  satisfy  the  claim  of  $168,  and  much 
less  that  there  would  be  an  abuse  of  the  process  of  the  court 
in  making  an  illegal  or  oppressive  sale  of  his  property. 

The  point  is  much  relied  upon,  that  Morris  was  a  bona  fide 
purchaser,  and  to  be  protected  as  such;  and  that  therein  lies 
a  difference  between  the  present  and  some  of  the  cases  cited, 
where  the  plaintiff  in  execution,  or  his  attorney,  was  the  pur- 
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chaser,  and  thus  affected  with  notice  of  all  irregularities  in  the 
proceedings. 

But  we  fail  to  see  the  distinction,  as  applied  to  this  case. 
Morris  was  cognizant  of,  and  a  participant  in  the  wrongful 
mode  of  the  sale  of  the  property.  He  must  be  chargeable 
with  notice  of  the  value  of  the  property  and  of  its  situation, 
and  of  the  legal  rules  bearing  upon  the  transaction.  "We  do  not 
perceive,  so  far  as  respects  this  point  of  objection,  the  wrong- 
ful mode  of  the  sale,  that  he  stands  in  any  better  position  than 
the  plaintiff  in  execution  would  have  done,  had  he  been  the 
purchaser. 

But  it  is  insisted  that  Robey  neglected  to  avail  himself  of 
the  redemption  to  which  he  was  entitled",  and  that  relief  should 
be  refused  upon  the  ground  of  laches. 

In  Fergus  v.  Woodworth,  44  111.  374,  it  was  held  that  if  no 
application  is  made  to  set  aside  the  sale  before  the  redemption 
expires,  the  court  will  require  it  to  be  shown  that  real  injus- 
tice has  been  done,  or  the  party  may  be  called  upon  to  show 
a  reasonable  excuse  for  his  delay  to  make  an  earlier  applica- 
tion. 

But  the  court  there  say:  If,  however,  the  sale  of  property 
in  gross  produces  a  great  wrong,  a  court  of  equity  might  en- 
tertain jurisdiction  two  or  three  years  after  the  sale,  and  afford 
relief,  if  the  purchaser  had  not  parted  with  his  title,  upon  a,  rea- 
sonable excuse  being  shown  for  the  delay.  There  is  evidence 
that  Robey  knew  of  the  commencement  of  the  attachment 
suit  and  the  rendition  of  the  judgment;  but  we  fail  to  find  any 
proof  that  he  had  any  knowledge  of  the  sale,  or  what  of  his 
property  had  been  attached.  Knowing  of  the  existence  of  the 
attachment  suit,  he  might  expect  that  there  would  be  an  ap- 
propriation of  such  an  amount  of  his  property  as  would  be 
reasonably  required  for  the  satisfaction  of  the  plaintiff's  claim, 
but  he  could  have  had  no  reason  to  suppose  that  under  the 
guise  of  collecting  a  debt  of  $168,  the  process  of  a  court  of 
justice  was  going  to  be  perverted  to  the  despoliation  of  his 
entire  estate,  of  such  a  magnitude. 

In  view  of  all  the  circumstances,  the  proceeding  being  by 
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foreign  attachment,  the  debtor  a  resident  of  another  State,  and 
the  bill  having  been  filed  within  less  than  six  months  after  the 
time  of  redemption  expired,  we  can  not  say  there  has  been  such 
laches  in  the  case,  as  should  bar  the  claim  for  relief. 

We  fully  appreciate  the  importance,  urged  upon  our  attention, 
of  upholding  judicial  sales  and  protecting  innocent  purchasers 
thereat,  and  believe  the  decision  here  entirely  consists  there- 
with. When  at  such  sale  there  is  the  immense  and  need- 
less sacrifice  of  a  debtor's  property  disclosed  in  the  present 
case,  the  buyer  has  no  reason  to  suppose  that  his  purchase 
will  receive  judicial  approval,  where  there  has  been,  in  his 
own  knowledge,  in  the  mode  of  the  sale,  a  violation  of  a 
material  safeguard  of  the  law  to  protect  the  debtor  against 
oppression  and  despoilment  of  his  property  by  the  abuse  of 
the  process  of  the  court. 

The  court  below  set  aside  the  sale  upon  the  terms  of  the 
payment  of  the  amount  bid  upon  the  sale,  and  taxes  paid 
by  the  purchaser,  Morris,  with  interest  from  the  time  of  pay- 
ment. 

A  majority  of  the  court  deem  the  decree  a  proper  one,  and 
it  is  accordingly  affirmed. 

Decree  affirmed. 


B.  F.  Rat 

v. 

W.  J.  Faulkner,  for  use,  etc. 

1.  Garnishment  —  acceptance  of  order  by  debtor  before  service.  The 
acceptance  by  a  debtor  of  an  order  drawn  upon  him  by  his  creditor,  in  good 
faith,  before  the  service  of  a  garnishee  process  upon  him,  makes  him  no 
longer  the  debtor  of  the  drawer,  and  hence  not  liable  to  be  garnisheed  by  his 
creditors. 

2.  Acceptance — whether  absolute  or  conditional.  An  acceptance  was  in 
these  words:  "accepted  for  the  full  amount,  provided  there  is  this  amount 
in  my  hands :"    Held,  this  was  an  absolute  undertaking  to  pay  the  holder 
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all  the  money  the  acceptor  had  of  the  drawer,  not  exceeding  the  amount  of 
the  order. 

3.  Judgment — will  be  reversed  where  there  is  no  evidence  to  sustain  it. 
Where  the  evidence  is  conflicting,  this  court  is  not  disposed  to  reverse  a  judg- 
ment, but  where  there  is  an  entire  want  of  evidence  to  sustain  it,  it  will  be 
reversed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 


Messrs.  Knowlton  <fc  Humphreyville,  for  the  appellant. 

Mr.  S.  M.  Davis,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 


This  is  an  appeal  from  a  judgment  rendered  in  the  circuit 
court  of  Cook  county,  in  favor  of  W.  J.  Faulkner  against  Adam 
Smith,  for  the  sum  of  $1347.53,  a  portion  of  which  was  for  the 
use  and  benefit  of  Wm.  McGregor,  and  the  remainder  for  B. 
F.  Eay. 

The  main  point  relied  upon  to  reverse  the  judgment  is,  that 
the  evidence  before  the  court  was  not  sufficient  to  justify  the 
judgment. 

It  appears,  from  the  record,  that  on  the  20th  day  of  Febru- 
ary, 1873,  McGregor  recovered  a  judgment  against  Faulkner 
for  $803.50,  upon  which  execution  was  issued,  and  returned  no 
property  found.  On  the  3d  day  of  April,  1873,  garnishee  pro- 
cess was  issued  and  served  upon  Adam  Smith,  and  the  question 
before  the  court  was,  whether  Smith,  at  the  time  of  the  service 
of  the  garnishee  process  upon  him,  was  indebted  to  Faulkner. 

On  the  24th  day  of  April  McGregor  filed  interrogatories,  to 
be  answered  by  the  garnishee.  Smith,  in  his  answer,  says, 
about  the  1st  of  February,  1873,  he  had  for  collection  a  mort- 
gage, in  which  Faulkner  had  an  interest;  that,  on  the  last  of 
March  or  1st  of  April,  1873,  he  received  $1931.50  on  the  mort- 
gage, which  belonged  to  Faulkner;  that  in  February,  previous, 
he  had  paid  Faulkner  $50 ;  on  the  13th  of  February  he  accepted 
an  order  drawn  by  Faulkner,  in  favor  of  the  Scoville  Manufac- 
turing Co.,  for  $533.97;    that  on  the  1st  of  April,  and  before 
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the  garnishee  process  was  served,  he  accepted,  in  writing,  an 
order  drawn  on  him  by  Faulkner,  in  favor  of  appellant,  B.  F. 
Ray,  for  the  sum  of  $1381.50,  which,  together  with  the  other 
order  and  the  $50  paid,  amount  to  more  than  he  received  on 
the  mortgage  or  otherwise  belonging  to  Faulkner. 

To  this  answer  a  replication  was  filed,  in  which  it  is  charged 
that  Adam  Smith  has  not  answered  truly;  that  the  two  orders 
were  fraudulently  accepted;  that  Faulkner  was  not  indebted 
to  Ray. 

It  is  conceded  that  the  order  given  to  the  Scoville  Manufac- 
turing Company  was  made  and  accepted  in  good  faith,  but  the 
order  given  to  Ray,  it  is  claimed,  was  fraudulent. 

We  have  carefully  considered  the  evidence,  as  shown  by  the 
record,  and  we  fail  to  find  testimony  which  will  impeach  the 
legality  or  honesty  of  the  order  given  to  Ray.  The  order  bears 
date  March  31,  1873.  It  was  accepted  April  1st,  three  days 
before  the  garnishee  process  was  served.  Ray,  in  his  evidence, 
testifies,  that  when  Faulkner  gave  him  the  order  on  Smith, 
Faulkner  was  indebted  to  him  between  three  and  four  hundred 
dollars;  that  he  paid  Faulkner  $50  on  the  day  the  order  was 
given,  and  in  a  day  or  two  $500,  and  in  a  short  time  thereafter 
$450  more.  This  was  all  done  without  any  knowledge  of  the 
garnishee  proceedings. 

It  is  true  that  there  is  a  slight  discrepancy  between  the 
answer  filed  by  Ray  and  his  evidence  given  on  the  stand,  but 
this  was  not  sufficient  to  impeach  the  honesty  of  the  transac- 
tion between  him  and  Faulkner. 

Appellee  called  James  Dunne  as  a  witness,  to  show  a  want 
of  consideration  for  the  order.  On  his  direct  examination  he 
testified,  he  had  repeated  conversations  with  Ray  about  his 
matters  and  about  Faulkner's  business;  he  never  heard  him 
say  anything  about  any  claim  against  Faulkner,  or  that  he  had 
paid  him  $1000.  But,  upon  cross-examination,  he  says  he  don't 
know  anything  about  the  dealings  between  Faulkner  and  Ray; 
don't  know  whether  Faulkner  was  indebted  to  Ray  or  whether 
Ray  paid  Faulkner  money  or  not. 

This  evidence  could  certainly  have  no  bearing  or  weight 
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with  a  court  or  jury.  The  substance  of  the  evidence  of  this 
witness  was,  he  knew  nothing  about  the  business  between  the 
two  men. 

The  only  other  evidence  before  the  court  was  the  testimony 
of  Adam  Smith,  which  was,  substantially,  like  his  answer. 

It  is,  however,  insisted,  that  the  acceptance  of  the  order  by 
Smith  was  not  absolute,  but  conditional,  and  there  was  no  lia- 
bility on  the  part  of  Smith  to  pay  the  order.  The  acceptance 
was  in  these  words:  "Accepted  for  the  full  amount,  provided 
there  is  this  amount  in  my  hands.     Adam  Smith." 

An  acceptance  is  defined  to  be  the  act  by  which  the  drawee 
evinces  his  consent  to  comply  with  and  be  bound  by  the  re- 
quest contained  in  the  bill  of  exchange  directed  to  him.  Chitty 
on  Bills,  307. 

The  only  reasonable  construction  to  be  placed  upon  the  con- 
tract of  acceptance  signed  by  Smith  is,  he  was  bound  to  pay 
the  full  amount  of  the  order,  if  he  had  in  his  hands  that  much 
money  belonging  to  Faulkner.  If  he  did  not  have  the  full 
amount  named  in  the  order,  then  he  was  bound  to  pay  to  the 
extent  that  he  had  money  belonging  to  Faulkner.  In  other 
words,  it  was  an  absolute  undertaking  to  pay  B.  F.  Ray  all  the 
money  he  held  of  Faulkner,  not  exceeding  the  amount  of  the 
order. 

When  Smith  signed  the  acceptance,  written  upon  the  order, 
he  was  no  longer  the  debtor  of  Faulkner,  but,  by  the  execution 
of  the  written  acceptance,  he  at  once  became  the  debtor  of 
Ray,  and  when  the  garnishee  process  was  served  upon  him  on 
the  3d  day  of  April,  he  was  not  indebted  to  Faulkner,  and  was 
not  liable  to  be  garni sheed. 

Were  the  evidence  in  this  case  conflicting  or  contradictory 
in  regard  to  the  good  faith  of  the  transaction,  we  would  not 
feel  disposed  to  reverse  the  judgment  of  the  court,  but  in  the 
view  we  take  of  the  facts,  as  they  are  disclosed  by  the  record, 
there  seems  to  be  an  entire  want  of  evidence  to  sustain  the 
judgment.  It  will,  therefore,  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 
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George  A.  Frear 

v. 

The  Commercial  National  Bank. 

Confession  of  judgment — errors  waived.  Where  a  warrant  of  attorney 
lo  confess  a  judgment  authorizes  waiving  all  error,  and  judgment  is  con- 
fessed in  open  court  and  all  errors  waived,  it  will  be  affirmed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  McClellan  &  Hodges,  for  the  appellant. 

Messrs.  Walker,  Dexter   &  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  judgment  confessed  in  the  Superior  Court  of 
Cook  county.  It  was  on  a  declaration,  note,  warrant  of  attor- 
ney, and  a  cognovit.  The  confession  was  in  open  court,  and 
execution  of  the  warrant  of  attorney  was  duly  proved,  and  the 
court  thus  acquired  complete  jurisdiction  over  the  parties 
and  the  subject  matter.  The  warrant  of  attorney  authorized 
the  waiving  of  all  error,  which  was  done  by  the  cognovit.  All 
of  the  exceptions  urged  against  the  judgment  are,  if  anything, 
mere  errors,  and  they  were  waived  of  record  in  the  court  below, 
and  the  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmed. 


Asaitel  Gage  et  ah 

v. 

Israel  P.  Rumsey  et  ah 

Assessment — sub-division  of  real  estate.  Where  land  is  sub-divided  by- 
one  who  does  not  own  it,  and  who  has  no  authority  for  so  doing:,  such  sub- 
division  is  void,  and  an  assessment  for  taxes  according  to  such  sub-division, 
as  well  as  all  subsequent  proceedings  under  such  assessment,  is  void. 
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Appeal  from  the  Superior  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  filed  in  the  Superior  Court  of 
Cook  county,  by  the  appellees,  in  which  they  allege  that  they 
were  the  owners  of  certain  land,  and  that  one  John  E.  Gard- 
ner made  a  sub-division  of  certain  other  lands,  and,  through 
fraud  or  mistake,  at  the  same  time,  as  a  part  of  such  sub- 
division, sub-divided  the  land  in  dispute;  that,  afterwards,  and 
before  appellees  knew  of  such  sub-division,  they  went  to  the 
county  collector's  office  for  the  purpose  of  paying  the  taxes  on 
their  said  land,  and  were  informed  that  there  was  no  land  on 
the  assessment  books  answering  the  description  of  appellees' 
land;  that,  afterwards,  they  learned  it  had  been  assessed  accord- 
ing to  Gardner's  sub-division,  and  that  a  large  portion  of  the 
lots,  according  to  said  sub-division,  had  been  sold  for  taxes  in 
pursuance  of  such  assessment. 

The  prayer  of  the  bill  was  to  annul  the  tax  sale  and  enjoin 
the  issuing  of  a  deed. 

A  demurrer  to  the  bill  was  overruled  and  the  relief  asked 
for  granted. 

Mr.  Edward  Eoby,  for  the  appellants. 

.  Messrs.  Ewing  &  Leonard,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  land  in  question  had  not  been  divided  into  lots  by  the 
owrners,  and  was  therefore  improperly  assessed  as  lots.  The 
demurrer  admits  the  facts  which  are  properly  pleaded  in  the 
bill,  and  they  show  a  case  where  a  party,  having  no  right 
whatever  to  the  land,  sub-divided  it,  and  this  without  the 
knowledge  or  consent  of  the  real  owners.  As  such,  it  was 
assessed  for  taxes.  The  sub-division  being  without  warrant, 
and  void,  the  assessment  was  also  void,  as  well  as  all  subse- 
quent proceedings  thereunder.  Sanderson  v.  City  of  ZaSalle, 
57  111.  445. 

The  bill  has  equity,  and  the  demurrer  was  properly  over- 
ruled.    The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affirmed. 
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Setii  Glanville 

v. 

John  Bjttlesdorf  et  al. 

1.  Trespass  quake  clausum  pregit — title  in  severalty  not  inconsistent 
with  joint  possession.  The  fact  that  two  persons  own  land  in  severalty  is 
not  inconsistent  with  the  idea  of  their  joint  possession. 

2.  In  an  action  of  trespass  quare  clausum  /regit,  by  two  plaintiffs,  the 
question  as  to  whether  the  possession  of  the  plaintiffs  is  joint  or  several  is 
one  of  fact  for  the  determination  of  the  jury;  and  the  fact  that  they  may 
own  the  land  in  severalty  does  not  preclude  the  idea  of  a  joint  possession. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  W.  Weigley  &  Son,  for  the  appellant. 

Messrs.  D.  &  T.  J.  Sheean,  and  Mr.  G.  O.  Barnes,  for  the 

appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  quare  clausum  fregit.  The 
declaration  is  in  the  usual  form,  and  to  it  appellant,  who  was 
defendant  in  the  court  below,  filed  two  pleas:  1st,  a  plea  of  not 
guilty;  and,  2d,  a  special  plea,  setting  up  there  was  a  public 
highway  over  and  through  the  locus  in  quo,  upon  which  issue 
was  joined.  The  special  plea  was  withdrawn  after  the  second 
trial,  and  a  third  trial  was  had  upon  the  issue  joined  upon  the 
plea  of  not  guilty,  which  resulted  in  a  verdict  of  guilty,  and  as- 
sessing appellee's  damages  at  $1.30.  A  motion  for  a  new  trial 
was  made,  and,  thereupon,  appellees  remitted  of  the  verdict 
$1.29  of  the  damages  found.  The  court  then  overruled  the 
motion  for  a  new  trial,  and  entered  judgment  on  the  verdict 
for  one  cent  damages  and  costs  of  suit.  Appellant  brings  the 
cause  to  this  court  on  appeal,  and  seeks  a  reversal  of  the  judg- 
ment, principally  for  the  reason,  as  he  alleges,  it  is  not  shown 
appellees   had  joint   possession   of  the   premises  where   the 
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alleged  trespasses  were  committed  so  as  to  enable  them  to 
maintain  the  action  in  their  joint  names. 

It  is  claimed,  appellees  owned  the  land  in  the  inclosnre  in 
severalty,  and,  hence,  it  is  insisted,  notwithstanding  they  may 
have  united  in  erecting  the  fences,  their  possession  was  not 
joint.  The  instructions  given  by  the  court  on  this  point  were 
as  liberal  for  appellant  as  he  could  ask.  There  is  some  "evi- 
dence in  the  record,  although  it  is  slight,  that  tends  to  show 
joint  possession  by  appellees.  They  united  in  erecting  the 
fences  that  inclose  the  premises.  That  appellees  owned  the 
land  constituting  the  inclosure  in  severalty,  is  not  inconsistent 
with  the  idea  of  joint  possession.  Neither  party  may  have  had 
any  interest  in  the  realty,  or  the  fee  might  have  been  in  one  of 
them,  and  still  the  possession  might  have  been  joint.  Whether 
the  character  of  the  possession  was  joint  or  several,  was  a 
question  of  fact,  and  was  fairly  submitted  to  the  jury,  under 
proper  instructions  of  the  court.  Three  juries  have  found  the 
issues  for  appellees.  It  must  be  conceded,  the  evidence  that 
supports  the  finding  is  slight,  but  in  view  of  the  fact  the 
damages  are  nominal,  no  sufficient  reason  appears  for  setting 
the  verdict  aside.  The  objection  at  most  is  purely  a  technical 
one,  and  does  not  go  to  the  merits  of  the  defense. 

The  judgment  must  be  affirmed. 


Nathan  P.  Herrington  et  al. 

v. 
George  McCollum. 

1.  Trust  deed — notes  secured  by,  to  be  paid  according  to  priority  of 
maturity.  Where  several  promissory  notes,  maturing  at  different  times,  are 
secured  by  deed  of  trust,  they  are  entitled  to  satisfaction  out  of  the  security 
according  to  the  priority  of  their  maturity. 

2.  Practice — when  objection  that  cause  was  reinstated  without  notice  is 
waived.  Where  a  cause,  which  had  been  dismissed,  was  reinstated,  and  the 
parties  appeared  at  all  subsequent  proceedings,  and  followed  the  case  to  the 
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Supreme  Court,  and  made  no  objection  that  the  case  was  reinstated  without 
notice  until  after  the  case  was  remanded  from  the  Supreme  Court,  it  was 
held,  the  right  to  raise  that  objection  was  waived. 

3.  Parol  evidence — to  impeach  a  record.  Where  a  record,  the  exist- 
ence of  which  is  not  disputed,  is  offered  in  evidence,  all  questions  relating 
to  the  time  when  it  was  in  fact  made,  on  what  authority  made,  and  whether 
its  recitals  are  true  or  not,  must  be  settled  by  reference  to  it  alone,  and  parol 
evidence  is  not  admissible  to  impeach  it. 

4.  Lis  pendens — not  applicable  to  purchaser  intervening  dismissal  and 
revival  of  a  suit.  Where  a  suit  at  law  is  dismissed,  or  the  plaintiff  sutlers 
a  non-suit,  or,  if  in  chancery,  the  bill  is  dismissed  for  want  of  prosecution, 
or  for  any  other  cause  not  on  the  merits,  although  in  all  such  cases  a  new 
action  could  be  brought,  it  could  not  affect  the  purchaser  during  the  pen- 
dency of  the  first  suit;  and  where  a  suit  is  dismissed  and  afterwards  rein- 
stated, the  doctrine  of  lis  pendens  is  not  applicable  to  one  who  purchases 
after  the  dismissal  and  before  the  revival  of  the  suit. 

5.  Notice — when  client  not  chargeable  with  notice  of  facts  known  to  his 
attorney.  A  party  is  not  chargeable  with  notice  of  facts  within  the  knowl- 
edge of  his  attorney,  of  which  the  latter  acquired  knowledge  while  acting 
as  the  attorney  of  another  person. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  and  Messrs.  Dearborn  &  Camp- 
bell, for  the  appellants. 

Mr.  B.  F.  Parks,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  case  was  here  at  the  September  term,  1869,  and  will  be 
found  reported  under  the  name  of  McCulhim  v.  Herrington 
et  al.  50  111.  362,  where  a  sufficient  statement  of  the  facts,  as 
they  then  appeared,  is  given.  After  the  case  was  remanded 
pursuant  to  the  judgment  of  this  court,  K.  P.  Herrington,  by 
amendment  to  his  answer  and  cross-bill,  set  up  that  "A.  B. 
Moore,  then  being  the  owner  and  holder  of  all  three  of  the 
notes  secured  by  the  deed  of  trust,  for  a  valuable  considera- 
tion, contracted  and  agreed  with  the  respondent  to  assign  and 
transfer  to  him  two  of  the  said  notes,  and  that  the  said  trust 
notes  should  have  a  prior  lien  on  the  land  secured  by  the  said 
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trust  deed,  to  the  third  note,  which  the  said  Moore  was  to 
retain;  that  the  said  two  notes  so  agreed  to  he  assigned  to  the 
respondent  should  be  entitled  to  payment  out  of  the  lands  in 
the  deed  of  trust  mentioned,  before  the  note  which  was  to  be 
retained  by  the  said  A.  B.  Moore."  He,  also,  further,  therein 
alleged  that  the  notes  were  transferred  in  conformity  with  this 
agreement;  that  the  note  retained  by  Moore  was  subsequently 
transferred  to  T.  W.  Herrington,  and  was  then  by  him  trans- 
ferred to  the  complainant,  both  of  whom  received  the  note 
with  full  knowledge  of,  and  subject  to,  the  agreement  between 
Moore  and  N".  P.  Herrington. 

Additional  evidence  was  heard,  chiefly  that  of  N.  P.  Her- 
rington and  the  complainant,  McCollum,  who  were  not  com- 
petent witnesses,  under  the  statute,  until  after  the  previous 
hearing. 

We  are  unable  to  see  that  the  additional  evidence  is  so 
decidedly  in  favor  of  the  defendants,  on  this  point,  as  to  justify 
a  different  conclusion  from  that  before  announced.  Like  the 
original  evidence,  it  is  conflicting,  and  it  does  not  present  the 
case  in  a  different  light.  The  case,  as  made  by  the  evidence  for 
these  defendants,  even  when  considered  by  itself,  is  unlike  that 
of  Walker  v.  Dement,  42  111.  272.  There,  it  was  agreed  that 
certain  notes  should  have  prior  satisfaction  out  of  the  mort 
gage  security,  which  was  different  from  the  order  in  which 
they  would  otherwise  have  been  entitled  to  satisfaction.  Here, 
the  agreement  claimed  was,  that  the  two  notes  first  maturing 
were  to  be  assigned  to  1ST.  P.  Herrington,  and  which  would, 
without  any  agreement,  on  the  authority  of  Yansant  v.  All- 
mon,  23  111.  30,  Funk  v.  McEeynolds,  Admr.  33  id.  481,  and 
Gardner  v.  Diedrichs,  41  id.  158,  have  been  entitled  to  satis- 
faction out  of  the  mortgage  security  according  to  the  priority 
of  their  maturity.  There  is  no  evidence  that  the  third,  or  last 
note,  was  to  be  satisfied  before  the  second;  but  the  whole 
tendency  of  the  evidence  is,  that  the  first  and  second,  and  not 
the  first  and  third  notes,  as  they  were  assigned,  were  to  have 
been  assigned  by  Moore  to  N".  P.  Herrington,  thus  presenting 
the  single  inquiry,  is  the  evidence  sufficient  to  authorize  the 
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correction  of  this  alleged  mistake?  What  was  before  said  as 
to  the  effect  of  the  evidence  in  that  respect,  needs  no  amplifi- 
cation. 

Another  point  argued,  affecting  the  original  defendants,  is, 
that  the  complainant's  bill  was  dismissed  in  1863,  for  want  of 
answer  to  the  defendants'  cross-bill,  and  the  case  was  reinstated 
on  the  docket  in  1865,  without  notice  to  them.  This  objection 
has  been  waived,  and  can  not  now  be  insisted  on. 

The  record  shows,  at  the  March  term,  1865,  leave  was  given 
complainant's  solicitor  until  the  first  day  of  the  following  June 
to  answer  the  defendants'  cross-bill.     At  the  October  term, 

1865,  the  complainant  in  the  cross-bill  appeared,  and  took  a 
decree  pro  confesso  against  the  defendant  in  the  cross -bill. 
At  the  same  term,  on  the  motion  of  the  defendant  in  the  cross- 
bill, this  decree  was  set  aside,  and  his  answer  filed.  On  the 
9th  of  November,  1865,  defendant  ]ST.  P.  Herrington  filed  his 
replication  to  the  answer  to  the  cross-bill.     At  the  June  term, 

1866,  the  defendant  N.  P.  Herrington,  by  his  attorney,  moved 
the  court  for  leave  to  make  his  co-defendant,  Blanchard,  a  wit- 
ness, and,  at  a  subsequent  day  of  the  same  term,  he  moved  to 
suppress  certain  depositions. 

At  the  November  term,  1866,  "  the  parties  in  the  suit  ap- 
peared," and  decree  was  rendered  in  favor  of  the  defendants. 
From  that  decree  the  first  appeal  was  taken  to  this  court, 
where  the  defendants  were  represented  by  counsel. 

The  record  fails,  entirely,  to  show  that  the  objection  now 
made  was  urged  until  after  the  cause  was  remanded. 

The  court,  unquestionably,  had  jurisdiction  of  the  subject 
matter  of  litigation;  and  it  has  never  been  questioned  that 
parties  may  so  far-control  jurisdiction  over  their  own  persons, 
in  such  a  case,  as  to  confer  upon  the  court  the  right  to  proceed, 
by  voluntarily  entering  an  appearance.  The  defendants,  to 
avail  of  the  right  to  question  the  jurisdiction  of  the  court  when 
the  case  was  reinstated,  should  either  have  not  appeared  at  all, 
or  limited  their  appearance  to  the  objection  against  the  juris- 
diction of  the  court. 

The  amended  answers  and  cross-bill,  filed  subsequent  to  the 
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remanding  of  the  cause,  disclosed  that,  on  the  25th  day  of 
April,  1863,  U.  P.  Herrington  sold  the  property  which  he  had 
purchased  at  the  trustee's  sale,  to  John  F.  Havighorst,  and 
conveyed  the  same  to  him  by  warranty  deed,  and  that,  on  the 
26th  day  of  January,  1864,  Havighorst  sold  the  same  property 
to  John  H.  Kramer,  and  conveyed  to  him  by  warranty  deed. 

Complainant,  thereupon,  amended  his  bill,  noticing  these 
conveyances,  charging  that  Havighorst  and  Kramer  were  pur- 
chasers, pending  the  litigation,  and  that  they  had  both  actual 
and  constructive  notice  of  his  rights,  and  praying  that  they  be 
made  defendants,  etc. 

Separate  answers  were  filed  by  these  defendants,  each  therein 
averring  that  he  had  purchased  for  a  full  valuable  considera- 
tion, paid  at  the  time  for  the  property — that  of  Havighorst 
being  $3200  and  that  of  Kramer  $3600 — without  any  notice, 
actual  or  constructive,  of  the  rights  claimed  by  the  complain- 
ant. 

The  court  below  held  that  they  were  purchasers  with  notice, 
and  decreed  accordingly.  The  examination  we  have  made  of 
the  evidence  preserved  in  the  record,  has  led  us  to  a  different 
conclusion. 

Havighorst  swears  that  he  purchased  the  property  and  paid 
the  consideration  therefor,  $3200,  in  good  faith;  that  before 
purchasing  he  examined  the  records  as  far  as  he  could,  and 
employed  counsel  to  aid  him  therein,  and  became  satisfied 
everything  was  right;  that  he  took  immediate  possession  of 
the  land  after  his  purchase,  paid  the  taxes  thereon  and  received 
the  rents  thereof  until  he  sold  to  Kramer.  When  he  purchased, 
N.  P.  Herrington  was  in  possession.  When  he  examined  the 
records,  he  did  not  find  anything,  except  that  there  had  been 
a  suit — probably  the  same  suit  as  the  present — which  had  been 
dismissed,  and  that  he  did  not  see  anything  on  the  docket  until 
two  years  afterwards,  although  he  had  frequent  occasion  to 
examine  it. 

The  record  shows,  that  on  the  5th  day  of  March,  1863,  this 
order  was  made  in  the  cause:  "This  day  comes  the  respond- 
ent, by  Walker  and  Dearborn,  his  sols.,  and,  on  their  motion, 
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the  court  doth  order,  that  the  complainant's  bill  herein  be  dis- 
missed for  want  of  answer  to  said  respondent's  cross-bill,  here- 
tofore filed  in  this  cause,  and  to  which  complainant  was 
required  to  make  answer  at  the  present  term  of  this  court; 
and  it  is  further  ordered,  that  defendant  recover  of  complainant 
his  costs  by  him  in  this  behalf  expended,  and  that  he  have 
execution  therefor." 

No  further  order  appears  in  the  record,  and  no  motion  was 
made  in  the  case  until  the  13th  of  March,  1865,  when  B.  F. 
Prettyman,  solicitor  for  the  complainant,  filed  his  affidavit 
therein,  for  the  purpose  of  having  the  order  of  dismissal  set 
aside,  in  which  he  states  his  reasons  for  not  having  given  the 
case  more  prompt  and  vigilant  attention. 

There  is  also  parol  evidence,  of  a  negative  character,  that 
the  case  was  not  upon  the  docket  between  the  5th  day  of 
March,  1863,  and  the  13th  day  of  March,  1865. 

We  have  been  unable  to  discover  any  evidence  tending  to 
impeach  that  given  by  Havighorst.  The  circumstances  insisted 
upon  by  counsel  as  tending  to  that  result,  are:  Havighorst  was 
sheriff  from  1862  to  1864,  circuit  clerk  from  1864  to  1868,  and 
deputy  circuit  clerk  for  two  years,  at  some  period,  not  defi- 
nitely mentioned,  prior  to  his  election  as  sheriff;  that  the  order 
of  dismissal  was  improperly  entered  of  record,  subsequent  to 
the  reversal  of  the  former  decree  by  this  court,  and  that  the 
counsel  employed  by  Havighorst  in  examining  the  records  was 
previously  employed  by  N.  P.  Herrington  in  defending  the 
case,  and  therefore  had  knowledge  of  complainant's  rights,  by 
which  knowledge  Havighorst  must  also  be  affected. 

The  official  positions  held  by  Havighorst  afforded  him  an 
opportunity  to  know  that  the  litigation  was  pending,  and  what 
the  records  showed  in  relation  to  it.  But  his  official  duties 
were  not  concerned  with  the  merits  of  the  litigation,  and  there 
is  no  evidence  that  he  had  any  information  on  that  subject. 
It  may  be  said,  too,  that  by  being  in  possession  of  these  offices 
he  had  opportunity  to  mutilate  or  fabricate  records;  but  the 
simple  fact  does  not  raise  a  presumption,  much  less  is  it  con- 
31— 73d  III. 
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elusive  proof  that  he  did  mutilate  or  fabricate  a  record  relating 
to  the  case. 

The  evidence  to  impeach  the  record  showing  the  dismissal, 
was  not  properly  admitted.  The  record  imports  verity,  and 
can  not  be  contradicted  by  parol.  If  the  order  was  improperly 
entered,  application  should  have  been  made  to  the  court  to  cor- 
rect its  record,  and,  when  properly  corrected,  it  would  have 
been  conclusive  evidence  of  what  had  been  done  by  the  court. 
If  the  question  had  been,  whether  what  purported  to  be  a 
record  was  a  record  or  not,  a  question  proper  for  the  con- 
sideration of  the  court  would  have  been  presented;  but  the  ex- 
istence of  a  record  not  being  in  dispute,  all  questions  relating 
to  the  time  when  it  was,  in  fact,  made,  on  what  authority  made, 
and  whether  its  recitals  were  true  or  not,  should,  when  it  was 
offered  as  an  instrument  of  evidence,  have  been  settled  by 
reference  to  it  alone. 

There  are  two  sufficient  answers  to  the  suggestion  thatHav- 
ighorst  must  be  held  to  be  affected  by  the  knowledge  of  his 
counsel  with  regard  to  complainant's  rights:  1st.  When  the 
bill  was  dismissed,  the  suit  was  legally  terminated;  and  it 
does  not  appear  that  he  knew  that  it  would  be  renewed.  2d. 
What  information  he  had  in  regard  to  complainant's  rights,  he 
received  while  acting  as  the  attorney  of  1ST.  P.  Herrington,  and 
before  his  employment  by  Iiavighorst.  The  law,  as  held  by 
this  court,  is,  a  party  can  not  be  charged  with  notice  of  facts 
within  the  knowledge  of  his  attorney,  of  which  the  latter  ac- 
quired knowledge  while  acting  as  the  attorney  of  another  per- 
son.    McCormick  v.  Wheeler  et  al.  36  111.  116. 

Kramer's  evidence  is,  that  he  purchased  the  land,  in  good 
faith,  of  Havighorst,  on  the  26th  day  of  January,  1864,  and 
paid  him  $3600  therefor;  that  Havighorst  was  in  possession 
of  the  land  when  he  bought;  that  he  took  immediate  pos- 
session after  his  purchase,  and  has  ever  since  been  in  posses- 
sion, receiving  the  rents  and  paying  the  taxes  on  the  laii'd; 
that  before  he  purchased,  he  procured  the  county  clerk  to  ex- 
amine the  records  in  regard  to  the  title,  who  did  so,  and  reported 
to  him  that  it  was  good ;  that  he  supposed  it  was  all  right,  and 
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would  not  have  purchased  if  he  had  known  there  was  anything 
"on  the  land."  ~No  attempt  is  made  to  contradict  him,  or  to 
question  his  integrity.  No  suit  was  pending  when  he  bought, 
nor  for  more  than  one  year  afterwards. 

It  can  not  be  said,  the  doctrine  of  Us  pendens  is  applicable 
either  to  Havighorst  or  Kramer.  The  law  is  thus  stated  in 
Freeman  on  Judgments,  §  203:  "  If  a  suit  were  not  prosecu- 
ted with  effect,  as,  if,  at  law,  it  were  discontinued,  or  the  plain- 
tiff suffered  non-suit;  or,  if,  in  chancery,  the  suit  were  dis- 
missed, for  want  of  prosecution,  or  for  any  other  cause,  not  on 
the  merits;  or,  if,  at  law,  or  in  chancery,  any  suit  abated; 
although  in  all  such  cases  a  new  action  could  be  brought,  it 
could  not  affect  a  purchaser  during  the  pendency  of  the  first 
suit."  And  this  is  sustained  bj^  Newman  v.  Chapman,  2  Rand. 
93 ;  Watson  v.  Wilson,  2  Dana,  408 ;  Herrington  v.  Herring- 
ton,  27  Mo.  560.  Still  less  could  a  purchaser,  after  the  dis- 
missal and  before  the  revival  of  the  suit  in  such  cases,  be 
affected.  See  Price  v.  White,  1  Bailey's  Equity,  234;  Blake  v. 
Heyward,  id.  208;  Turner  v.  Crebill,  1  Ohio,  373.  If  the 
order  dismissing  the  suit  had  expressed  that  it  was  "  without 
prejudice,"  a  different  rule  might  obtain,  although  even  that 
is  questioned  by  respectable  authority,  Clarkson  v.  Morgan, 
6  B.  Monroe,  441;  but  the  record  does  not  present  that  ques- 
tion, and  it  is  unnecessary  to  express  any  opinion  on  it. 

Aside  from  the  entry  of  the  order  of  dismissal,  we  are  of 
opinion  that  complainant  was  guilty  of  such  laches,  in  omit- 
ting to  keep  his  suit  docketed,  and  prosecuting  it  continuously, 
as  would  preclude  him  from  recovering  against  Havighorst  and 
Kramer,  they  being  bona  fide  purchasers  and  having  no  actual 
notice  of  his  rights. 

The  rule  is  said  to  be,  that  to  affect  purchasers,  there  must 
be  a  close  and  continuous  prosecution  of  the  suit;  the  exercise 
of  a  reasonable  diligence,  unaccompanied  with  any  gross  slips 
or  irregularities,  by  which  injury  could  accrue  to  the  rights  of 
third  parties.  Preston  v.  Tubbin,  1  Yerm.  286 ;  Clarkson  v. 
Morgan,  supra;  Watson  v.  Wilson,  supra;  Gibler  v.  Trimble  ^ 


484  Foreman  v.  Sawyer.  [Sept.  T. 

Opinion  of  the  Court. 

14  Ohio,  323;  Trimble  v.Boothby,  id.  109;  Ehrmann.  Ken- 
drick,  1  Metcalf  (Ky.)  146. 

If  to  permit  a  case  to  remain  off  docket  for  two-entire  years, 
during  four  regular  terms  of  court,  without  making  any 
effort  to  reinstate  it,  and  have  a  hearing,  can  be  called  the  exer- 
cise of  reasonable  diligence,  or,  indeed,  any  degree  of  diligence 
whatever,  it  would  be  difficult  to  determine  what  might  be  re- 
garded as  laches  in  the  prosecution  of  a  suit. 

Entertaining  these  views,  we  can  but  hold  that  it  was  erro- 
neous to  decree  a  sale  of  the  lands  for  the  payment  of  the 
claim  of  complainant.  Kramer  is  entitled  to  hold  them,  dis- 
encumbered of  any  lien  on  account  of  the  deed  of  trust  execu- 
ted by  the  Hickman s  to  Blanchard  as  trustee,  there  being  no 
vital  irregularity  appearing  of  record  in  regard  to  the  sale 
and  conveyance  by  Blanchard  to  Herrington. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Benjamin  S.  Foreman 

v.    ' 
George  E.  Sawyer. 

Practice.  It  is  error  to  render  judgment  for  a  greater  sum  than  that 
claimed  in  the  declaration. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Woodruff  Bros.,  for  the  plaintiff  in  error. 

Mr.  F.  D.  Ramsay,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  covenant,  commenced  in  the  circuit 
court  of  Whiteside  county,  by  George  E.  Sawyer  against  Ben- 
jamin S.  Foreman. 
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The  ad  damnum  in  the  declaration  was  for  only  the  sum  of 
$300,  while  the  judgment  rendered  by  the  court  was  $555. 

The  law  is  well  settled,  that  the  judgment  can  not  exceed 
the  ad  damnum  laid  in  the  declaration.  Oakes  v.  Ward,  19 
111.  46;  Brown  v.  Smith,  24  111.  196. 

It  was,  therefore,  error  for  the  court  to  render  judgment  for 
a  larger  sum  than  that  claimed  in  the  declaration;  for  which 
the  judgment  will  be  reversed  and  the  cause  remanded,  with 
leave  to  amend  the  declaration. 

Judgment  reversed. 


Thomas  L.  Humphretville 
v. 

Culver,  Page,.  Hoyne  &  Co. 

1.  Bill  of  exceptions — when  necessary.  Where  no  objection  to  the 
decision  of  the  court  below  in  striking  a  plea,  and  notice  of  special  matter 
of  defense,  from  the  files,  is  preserved  in  the  bill  of  exceptions,  the  cor- 
rectness of  such  decision  will  not  be  inquired  into  in  this  court. 

2.  Promissory  note — indorsements  by  owner.  Where  the  plaintiffs  are 
in  possession  of  a  note  specially  assigned  to  them,  if  their  names  are  in- 
dorsed  upon  it,  the  presumption  is  that  such  indorsement  is  a  mere  memo- 
randum,  or,  if  they  had  negotiated  it  to  others,  they  had  taken  it  up,  and 
such  indorsement  operates  as  a  re-assignment  to  themselves. 

3.  Practice — vacating  judgment  by  consent.  Although  a  court  can  not 
set  aside  its  own  judgment  at  a  subsequent  term  of  court,  without  consent, 
yet,  with  the  consent  of  all  the  parties  it  may  do  so. 

4.  Same — impeaching  record  by  affidavit.  After  the  adjournment  of  a 
term  at  which  a  judgment  is  rendered,  its  absolute  verity  can  not  be  over- 
come, or  even  attacked,  by  affidavit. 

5.  Same — when  objections  as  to  placing  case  on  trial  calendar  are  waived. 
Where  a  cause  is  submitted,  by  consent  of  parties,  for  trial  by  the  court 
without  a  jury,  such  consent  is  a  waiver  of  all  objections  as  to  placing  the 
case  upon  the  trial  calendar. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Jojtn  Burns,  Judge,  presiding. 
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Mr.  J.  H.  Knowlton,  for  the  appellant. 
Mr.  William  Talcott,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellees  brought  suit  on  a  note  given  by  appellant,  and 
described  it  as  bearing  date  November  20,  1872,  when,  in  fact, 
it  was  dated  on  the  same  day  in  November,  1871.  Appellant 
filed  a^plea  of  the  general  issue  and  notice  of  special  matter 
of  defense.  The  plea  and  notice  were  stricken  from  the  files 
on  motion  of  appellees,  for  want  of  an  affidavit  of  merits.  A 
default  was  entered  and  the  damages  assessed.  Subsequently 
the  judgment  was  set  aside  by  consent  of  attorneys  on  both 
sides,  and  after  being  passed  at  one  term  on  account  of  the 
sickness  of  defendant's  attorney,  and  continued  at  another  be- 
cause he  was  engaged  in  the  trial  of  a  cause  in  another  court, 
at  the  March  term,  1874,  the  cause  was  reached  for  trial  on  the 
docket;  but,  defendant  failing  to  appear,  the  case  was  tried  and 
a  judgment  rendered.  A  motion,  based  on  affidavits,  was 
made  to  set  aside  this  second  judgment,  which  the  court  over- 
ruled, and  this  appeal  is  prosecuted. 

It  is  first  urged  that  the  court  below  erred  in  striking  the 
plea  and  notice  from  the  files,  because,  under  the  constitution 
requiring  uniformity  in  the  practice  of  courts  of  the  same 
grade,  and  the  legislature  having  adopted  a  practice  act  for 
the  circuit  and  superior  courts,  which  has  not  authorized  such 
a  practice,  the  court  erred  in  its  action  on  the  motion. 
Whether  this  is  true  or  not,  we  need  not  inquire,  inasmuch  as 
an  objection  to  that  decision  of  the  court  is  not  preserved  in 
the  bill  of  exceptions. 

It  is  urged  that  the  note  was  first  indorsed  to  Culver,  Page, 
Hoyne  &  Co.,  then  indorsed  by  them,  and  that  they  did  not 
hold  the  legal  title  to  the  note,  and  could  not  maintain  the 
action  in  their  names.  The  record  shows  an  indorsement  of 
the  note  from  the  payee  to  Culver,  Page,  Hoyne  &  Co.  This 
assignment  is  written  out  in  full  under  the  copy  of  the  note, 
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and  under  it  appears  the  name,  Culver,  Page,  Hoyne  &  Co. ; 
but  whether  as  an  indorsement  of  the  note,  or  as  a  mere  mem- 
orandum, does  not  appear.  It  appears  that  they  held  the  note 
under  a  special  assignment,  and  being  in  possession  of  it,  the 
presumption  is  that  they  owned  the  legal  title  to  the  instru- 
ment, and  that  their  names  were  placed  on  the  note  as  a  mere 
memorandum,  or  that,  had  they  negotiated  it  to  others,  they 
had  taken  it  up,  and  the  indorsement  operated  as  a  re-assign- 
ment to  themselves.  See  Richards  v.  Darst,  51  111.  140.  We 
are  unable  to  perceive  any  force  in  this  objection. 

It  is  urged  that  the  court  below  had  no  power,  at  a  subse- 
quent term,  to  set  aside  a  judgment  of  the  previous  term. 
This  is,  no  doubt,  true  where  it  is  without  the  consent  of  the 
parties;  but  we  presume  no  one  would  contest  the  proposition, 
that  the  court  may,  with  the  consent  of  both  parties;  and  ap- 
pellant's counsel  seemed  to  be  fully  aware  of  the  fact  when  he 
filed  the  affidavits  to  impeach  -the  record  to  show  that  it  was 
not  done  by  consent.  We  had  supposed  that  the  practice  was 
well  settled  and  generally  understood  by  the  profession,  that 
after  the  adjournment  of  the  term  at  which  a  judgment  is  ren- 
dered, its  absolute  verity  can  not  he  overcome,  or  even 
attacked,  by  affidavits.  We  are  aware  of  no  case  in  modern 
times  where  such  an  effort  has  been  made,  until  presented  in 
this  case.  The  objection  is  without  the  slightest  semblance  of 
force. 

But  it  is  asked  by  what  authority  the  court  placed  the  cause 
on  the  trial  calendar  for  the  next  June  term.  We  might  ask 
why  it  should  not  have  been,  as  appellant  has  shown  no  reason 
in  the  record.  We  must  presume  that  all  cases  will,  at  some 
period  of  time,  be  placed  on  the  trial  calendar,  and  this  case 
had  stood  for  trial  from  the  10th  day  of  May,  1872,  when  the 
former  judgment  was  vacated,  one  year  and  ten  months  before 
it  was  tried.  Whether  or  not  it  had  been  placed  on  the  docket 
for  a  term  more  than  a  year  and  a  half  before  it  was  tried, 
could  not,  in  the  slightest  degree,  prejudice  appellant.  The 
length  of  time  was  such,  that  it  is  not  an  unreasonable  pre- 
sumption that  it  was  reached  in  its  regular  order,  without 
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reference  to  having  been  set  for  a  particular  term.  In  fact,  it 
appears  that,  on  the  first  day  of  April,  the  cause  was  submit- 
ted to  the  court,  by  consent  of  the  attorneys  of  the  parties, 
for  trial  by  the  court  without  a  jury,  to  be  taken  up  the  next 
day.  If  such  consent  did  not  waive  all  previous  objections  as 
to  placing  the  case  upon  the  docket,  it  is  difficult  to  know  how 
a  waiver  could  be  had,  unless  in  express  terms  that  would 
leave  nothing  to  inference. 

We  see  no  force  in  any  of  the  errors  assigned,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


William  Bolun 

v. 

The  People  of  the  State  of  Illinois. 

Ciuminal  law— -judgments  on  several  counts  should  be  separate.  Where  a 
defendant  is  found  guilty  of  selling  spirituous  liquors  upon  several  counts 
in  an  indictment,  judgment  should  be  entered  separately  upon  each  count. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  Cyrus  Leland,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Per  Curiam:  The  plaintiff  in  error  was  indicted  for  selling 
spirituous  liquors  contrary  to  the  statute.  The  jury  having 
found  him  guilty  on  six  counts,  the  court  imposed  upon  him 
a  fine  of  $120,  and  sentenced  him  to  imprisonment  in  the 
county  jail  for  a  period  of  sixty  days. 

This  was  error.  The  judgment  should  have  been  entered 
separately  on  each  count  on  which  the  accused  was  found 
guilty,  and  the  terms  of  imprisonment  imposed  fixed  succes- 
sively, to  commence  at  the  expiration  of  the  next  preceding 
sentence. 
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The  case  of  The  People  ex  ret.  v.  Whitson,  74  111.  20,    is 
conclusive  on  this  point  in  the  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  H.  Weaver  et  al. 


William  A.  Poyer. 

1.  Injunction  bond — defense  to  suit  on.  In  a  suit  upon  an  injunction 
bond,  given  upon  enjoining  the  collection  of  a  judgment,  it  is  no  defense  to 
show  that,  after  the  dissolution  of  the  injunction  in  respect  to  which  the 
bond  was  given,  another  injunction  was  obtained  against  the  collection  of 
the  same  judgment,  and  that  the  last  injunction  is  still  in  force  and  not  dis- 
solved. 

2.  Same — what  recoverable  in  suit  on.  Where  damages  are  awarded  by  the 
court  upon  dissolving  an  injunction,  and  no  appeal  is  taken  therefrom,  the 
amount  of  such  award  is  recoverable  in  a  suit  upon  the  injunction  bond. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Eldridge  &  Totjrtelotte,  for  the  appellants. 

Messrs.  Barker  &  Waite,  and  Mr.  ¥m.  Hopkins,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  Charles  H.  Weaver  and  Hiram  H. 
Marsh,  from  a  judgment  rendered  in  the  Superior  Court  of 
Cook  county,  in  an  action  of  debt  upon  an  injunction  bond, 
brought  by  William  A.  Po}-er,  the  obligee  therein. 

It  appears  an  injunction  had  been  obtained  by  Weaver, 
to  restrain  the  collection  of  a  judgment  theretofore  obtained  by 
Poyer  against  him,  which,  on  demurrer  to  the  bill,  had  been 
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dissolved,  and  the  bill  dismissed.  On  obtaining  the  injunction, 
Weaver  executed  a  bond  with  Marsh  as  his  surety,  which  is 
the  bond  in  suit. 

The  defense  to  the  action  was,  substantially,  that  imme- 
diately after  the  dissolution  of  the  injunction  and  the  dismissal 
of  the  bill,  he,  Weaver,  applied  for  and  obtained  another  in- 
junction to  restrain  the  collection  of  the  same  judgment,  with 
an  averment  that  the  said  last  named  bill  for  an  injunction  is 
still  pending  and  undetermined. 

We  do  not  understand  it  was  any  part  of  the  object  or  scope 
of  the  last  named  bill  for  an  injunction,  to  restrain  proceed- 
ings on  this  bond  given  in  the  first  suit.  This  is  a  separate 
and  independent  action,  having  no  connection  with  the  injunc- 
tion pending;  and  we  are  at  a  loss  to  understand  how  its  pend- 
ency can  affect  this  suit.  They  are  separate  and  distinct.  When 
the  first  bill  was  dismissed,  a  right  of  action  accrued  to  the  ob- 
ligees in  the  bond  instanter,  and  nothing  has  occurred  to  arrest 
it.  The  bond  obliged  the  obligors  to  pay  the  amount  of  the 
judgment  enjoined,  and  costs,  interest  and  damages.  We  do 
not  perceive  that  the  obligee,  the  appellee  here,  has  recovered 
any  more. 

The  special  plea  alleging  the  pendency  of  another  injunction 
to  enjoin  the  collection  of  the  same  judgment,  was  no  defense 
to  this  action,  and  the  demurrer  was  properly  sustained  thereto. 

As  to  the  seventy-five  dollars  damages,  it  is  only  necessary 
to  say,  they  were  awarded  on  the  dissolution  of  the  injunction 
and  dismissal  of  the  bill,  from  which  no  appeal  was  taken,  and 
are  recoverable  in  this  action  on  the  injunction  bond,  being 
embraced  in  its  terms. 

The  judgment  is  affirmed,  there  being  no  error  in  the  record. 

Judgment  affirmed. 
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Joseph  B.  Austin  et  ah 

v. 
Joseph  Rust. 

1.  Possession — of  uninclosed  land.  A  party  need  not  have  land  inclosed 
before  he  can  be  said  to  be  in  its  actual  possession.  Where  he  has  color  of 
title,  possession  may  be  shown  by  the  constant  and  uninterrupted  use  through 
a  series  of  years,  and  of  timber  land,  by  taking  therefrom  wood  for  fuel,  fences 
and  other  purposes,  or  it  may  be  shown  by  actual  occupancy  of  a  portion 
of  a  tract  for  which  he  may  have  a  deed  under  which  possession  is  held. 
In  such  cases,  the  deed  may  be  regarded  as  enlarging  the  possession  to  all 
the  land  it  includes. 

2.  Same — without  color  of  title.  Where  a  person  has  neither  title  nor 
color  of  title  to  an  uninclosed  tract  of  land,  the  fact  that  he,  during  several 
years,  cut  firewood  and  made  rails  from  the  timber  on  it  for  the  use  of  his 
farm,  and  authorized  his  tenant  to  do  the  same  thing  during  his  absence, 
does  not  necessarily  show  actual  possession.  Such  isolated  acts  may  as 
properly  be  referred  to  continuous  acts  of  trespass,  as  indicating  possession. 

3.  Damages — whether  excessive.  Where  a  party  not  in  the  possession  of 
land  entered  upon  the  same  deliberately,  and  tore  down  and  removed  a  shanty 
erected  thereon  by  another,  with  a  view  to  wrest  from  him  whatever  posses- 
sion he  had,  and  thus  settle  a  disputed  claim  by  violence,  it  was  held,  that 
$125  damages  in  a  suit  for  the  trespass  was  not  excessive. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  the  appellee 
against  the  appellants,  for  breaking  and  entering  the  plaintiff's 
premises  and  interfering  with  his  possession,  and  tearing  down 
his  house  erected  thereon,  etc.  A  trial  was  had  under  the  gen- 
eral issue,  with  a  stipulation  that  all  special  matters  of  defense 
might  be  shown  without  special  pleas,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  for  $125. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellants. 

Messrs.  McDaid,  Wilson  &  Picher,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  to  real  property.  The  title 
is  not  involved  in  the  controversy.  It  is  not  claimed  that 
either  party  exhibited  title  to  the  land.  Appellee  offered  to 
prove  title  in  the  heirs  of  Mary  A.  Hubbard,  under  whom  he 
held  as  a  nominal  tenant,  to  which  appellants  objected,  and  the 
court  rejected  the  evidence  on  the  statement  made  by  appel- 
lants they  did  not  claim  to  have  proved  title  to  the  land  by 
any  evidence  offered. 

Appellants  claim  they  had  the  prior  possession,  and  appellee 
having  invaded  it,  they  simply  removed  the  improvements  he 
had  placed  on  the  premises,  doing  no  unnecessary  damage 
thereto,  as  they  had  a  right  to  do. 

The  only  question  that  arises  on  the  record  is  as  to  the  pos- 
session of  the  land.  If  appellee  had  the  prior  possession,  then 
the  law  was  for  him,  and  the  verdict  is  right.  It  is  purely  a 
question  of  fact  for  the  determination  of  the  jury.  Upon  this 
point  the  finding  is  against  the  right  asserted  by  appellants, 
and  the  evidence  is  of  that  character  we  do  not  feel  warranted 
in  reversing  that   conclusion. 

Evidence  was  offered  which,  it  is  contended,  proves  Ira  Aus- 
tin took  possession  of  the  land  in  1855,  and  retained  that  pos- 
session until  he  went  to  Colorado,  1866,  holding  it  during  his 
absence  by  a  tenant  residing  on  his  farm  near  at  hand,  until 
he  conveyed  to  James  Austin,  in  May,  1873,  just  prior  to  com- 
mitting the  alleged  trespasses.  During  all  that  period,  there 
was  no  actual  possession  of  the  land.  It  was  never  inclosed, 
and  no  one  ever  resided  on  it  until  appellee  erected  a  tempo- 
rary structure  on  it,  in  June,  1873. 

The  acts  proven  which,  it  is  insisted,  show  that  Ira  Austin 
had  possession,  are,  that  he  cut  firewood  and  .made  rails  from 
the  timber  on  it,  for  the  use  of  his  farm ;  that  he  authorized 
his  tenant  to  do  the  same  thing  during  his  absence,  and  in  that 
way  asserted  ownership.  The  difficulty  is,  these  were  isolated 
acts.  He  had  neither  title  nor  color  of  title  to  which  they 
could  be  referred  as  indicating  possession.      They  could  as 
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appropriately  have  been  referred  to  continuous  acts  of  tres- 
pass as  to  acts  proving  possession  and  dominion  over  the  prop- 
erty. 

A  party  need  not  have  his  land  inclosed  with  a  fence  before 
he  can  be  said  to  be  in  the  actual  possession.  "Where  a  party 
has  title  or  color  of  title,  it  may  be  proven,  as  held  by  this 
court  in  its  former  decisions,  by  the  constant  and  uninterrupted 
use  through  a  series  of  years,  and  of  timber  land,  by  taking 
therefrom  wood  for  fuel,  fences  and  other  purposes,  or  it  may 
be  shown  by  actual  occupancy  of  a  portion  of  a  tract  for  which 
he  may  have  a  deed  under  which  possession  is  held.  In  such 
cases,  the  deed  will  be  regarded  as  enlarging  the  possession  of 
a  portion,  so  as  to  include  all  the  land  within  the  lines  called 
for  by  the  deed.  Winkler  v.  Meister,  40  111.  349;  McLean 
v.  Farden,  61  111.  106. 

The  proof  fails  to  show  facts  that  would,  under  the  most  lib- 
eral construction,  constitute  possession  in  Ira  Austin,  within 
the  meaning  of  these  decisions. 

Notwithstanding  James  Austin  had  color  of  title  after  the 
conveyance  to  him  in  May,  1873,  it  does  not  appear  he  did 
anything  to  indicate  he  had  taken  possession  of  the  land. 
When  he  went  there  to  erect  fences,  he  found  appellee  in  actual 
possession  under  a  lease  made  to  him  by  Spafford  for  the  heirs 
of  Mary  A.  Hubbard.  Appellee  warned  him  to  desist.  This 
he  did  not  do.  In  the  temporary  absence  of  appellee,  he  tore 
down  his  shanty  and  removed  it,  together  with  its  contents, 
off  the  premises. 

The  question  of  possession  was  fairly  presented  to  the  jury 
under  proper  instructions  from  the  court,  and  there  is  no  rea- 
son for  disturbing  the  verdict.  Some  objections  have  been 
taken  to  the  instructions,  but  they  are  not  tenable.  In  the 
main,  they  were  correct,  and  such  as  the  nature  of  the  case 
required.  Certainly  there  was  nothing  in  any  of  them  calcu- 
lated to  mislead  the  jury  on  the  true  issues  involved.  The 
justness  of  the  verdict  shows  they  were  not  misled.  Nor  was 
there  any  error  in  refusing  instructions  asked  by  appellants. 
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Whatever  was  material  in  the  refused  instructions,  to  the  real 
issue,  was  contained  in  those  that  were  given. 

It  is  urged  the  damages  found  were  excessive.  "We  do  not 
think  so.  The  acts  complained  of  were  deliberately  done, 
with  a  view  to  wrest  from  appellee  whatever  possession  he  had. 
It  was  an  attempt  to  assert  a  disputed  title  by  actual  violence. 
This  he  ought  not  to  be  permitted  to  do.  The  courts  are 
open  to  either  party,  and  whoever  has  the  paramount  title  to 
the  land  must  eventually  succeed. 

No  sufficient  reason  is  shown  for  reversing  the  judgment, 
and  it  must  be  affirmed. 

Judgment  affirmed. 


Galena  and  Southern  Wisconsin  Kailroad  Co. 

v. 

James  Haslam  et  al. 

1.  Practice — examination  of  jurors  as  to  competency.  It  is  proper,  on 
examination  of  a  juror  touching  his  qualifications,  to  ask  him  which  way  he 
will  decide  in  case  the  evidence  is  equally  balanced  in  a  suit  between  a  rail- 
road company  and  an  individual. 

2.  Same — -permitting  jurors  to  examine  land  sought  to  he  condemned.  The 
statute  makes  it  the  duty  of  the  court  to  permit  the  jury  to  go  upon  the  land 
sought  to  be  taken  or  damaged,  in  person ;  but  at  what  time  in  the  progress 
of  the  trial  they  shall  go,  is  in  the  sound  discretion  of  the  court. 

3.  Right  of  way — w7io  entitled  to  have  damages  assessed.  Where  a  party 
has  conveyed  land,  but  reserved  in  his  deed  the  privilege  of  a  water  power, 
and  the  right  to  enter  upon  so  much  of  the  land  as  may  be  needful  for  an 
abutment  on  the  bank,  he  has  such  interest  in  the  land  as  may  be  affected 
by  the  construction  of  a  railroad,  and  the  railroad  company  can  not  appro- 
priate the  land  to  its  own  use  without  ascertaining,  in  the  mode  pointed  out 
in  the  statute,  what  damage  he  will  sustain. 

4.  Evidence — opinion  of  witnesses.  It  is  competent  for  witnesses  to 
give  their  opinion  as  to  the  amount  of  damage  occasioned  to  the  owners  of 
land  by  the  construction  of  a  railroad,  and  when  they  possess  peculiar 
knowledge  of  the  facts,  such  evidence  is  often  valuable. 
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Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellees. 

Per  Curiam:  When  the  jury  were  being  impanelled,  several 
of  the  jurors  answered,  in  reply  to  questions  propounded  by 
counsel  for  the  company,  they  were  not  Grangers  or  Patrons 
of  Husbandry;  that  they  had  no  prejudice  against  railroad 
corporations;  that  they  could  decide  a  case  between  a  railroad 
corporation  and  an  individual  in  the  same  impartial  manner 
they  would  between  two  individuals,  and  were  then,  severally, 
asked  the  following  question:  "In  case  the  evidence  is  equally 
balanced  between  the  railroad  company  and  an  individual, 
which  way  would  you  decide?"  The  court  sustained  the  objec- 
tion interposed  to  allowing  the  several  jurors  to  answer  this 
question.  On  the  authority  of  The  Chicago  and  Alton  Rail- 
road Co.  v.  Adler,  56  111.  347,  the  court  ought  to  have  per- 
mitted the  jurors  to  answer  the  question.  The  views  of  the 
court  were  stated  in  the  opinion  in  that  case  upon  this  question, 
and  it  is  not  necessary  to  restate  the  reasoning  by  which  the 
conclusion  was  reached.  It  is  enough  the  point  has  been  once 
decided. 

Inasmuch  as  a  new  trial  of  the  cause  may  be  had,  it  is 
proper  we  should  state  our  views  on  the  other  causes  of  error 
assigned. 

After  the  jury  had  been  impanelled,  the  counsel  for  appellees 
requested  the  court  to  allow  them  to  go  out  and  examine  the 
land  sought  to  be  taken.  Appellant's  counsel  objected,  unless 
they  should  be  allowed  to  go  out  after  the  evidence  should  all 
be  heard,  and  again  examine  the  premises.  The  court  decided, 
the  jury  might  go  out  immediately  after  the  counsel  for  the 
respective  parties  had  made  their  opening  statements  of  their 
case,  and  not  afterwards.  This  was  done,  and  the  action  of  the 
court  in  this  regard  is  assigned  for  error. 

Our  statute  makes  it  the  duty  of  the  court,  at  the  request  of 
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either  party,  to  permit  the  jury  to  go  upon  the  laud  sought  to 
be  taken  or  damaged,  in  person,  and  examine  the  same,  but  is 
silent  as  to  what  time  in  the  progress  of  the  trial  it  will  allow 
them  to  go.  It  is  imperative  the  court  shall  allow  the  jury, 
when  so  requested,  to  go  upon  the  land,  but  at  what  stage  of 
the  case  is  obviously  in  the  sound  discretion  of  the  court,  and 
we  can  not  undertake  to  review  its  action  in  that  particular. 
So  far  as  we  can  see,  it  makes  no  difference  whether  it  is  be- 
fore or  after  the  testimony  is  heard. 

The  company  made  Benjamin  Burton  and  Edith  Burton, 
his  wife,  parties  to  the  condemnation  proceedings,  because,  as 
it  alleges,  there  was  a  defect  in  the  deed  made  by  them  for 
sixty  acres  of  the  land  described  in  the  petition.  They  dis- 
claim, in  their  answer,  any  interest  in  that  tract,  but  allege 
they  have  an  interest  in  a  valuable  water  power,  reserved  in 
the  deed  of  Robert  Burton  and  others  to  Priscilla. Haslam,  for 
the  127  acres  described  in  the  petition. 

On  the  trial,  the  deed  containing  the  reservation  of  the  water 
power  was  read  in  evidence,  over  the  objection  of  appellant. 
No  specific,  but  only  a  general  objection  was  made  to  the  read- 
ing of  the  deed.  It  seems  to  us,  it  was  properly  admitted  in 
evidence. 

The  grantors  in  the  deed,  of  whom  Benjamin  Burton  was 
one,  reserved  the  privilege  of  the  water  power,  and  the  right 
to  enter  upon  so  much  of  the  land  conveyed  as  was  needful  for 
an  abutment  on  the  west  bank  of  the.  Galena  river.  This  pri- 
vilege was  about  to  be  destroyed  or  damaged  by  the  construc- 
tion of  the  railroad."  The  deed  was  not  offered  with  a  view  to 
try  the  title  to  the  land,  but  to  show  the  nature  and  extent  of 
Benjamin  Burton's  interest.  For  this  purpose  it  was  certainly 
admissible.  His  answer  could  be  treated  as  a  petition  alleging 
his  interest,  and,  being  a  party  to  the  proceeding,  the  court 
had  jurisdiction  to  cause  his  damages  to  be  assessed  with  the 
other  claimants.  He  had  an  interest  in  the  land  sought  to  be 
taken  that  would  be  affected  by  the  construction  of  the  railroad. 
The  company  could  not  appropriate  it  to  their  own  use  with- 
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out  ascertaining,  in  the  mode  pointed  out  in  the  statute,  what 
damages,  if  any,  the  owner  would  sustain. 

Witnesses  were  allowed  to  give  their  opinions  as  to  the  dam- 
ages sustained  by  the  several  claimants  by  reason  of  the  con- 
struction of  the  railroad,  notwithstanding  the  objection  of 
appellant.  This  practice  is  warranted  by  the  rule  stated  in 
Ottawa  G.  L.  &  C.  Co.  v.  Graham,  35  111.  346.  It  is  one 
mode  of  arriving  at  the  true  measure  of  damages,  and  when 
the  witness  possesses  peculiar  knowledge  of  the  facts,  it  is  often 
valuable  evidence.  The  rule  has  its  foundation  in  obvious  ne- 
cessity. It  is  sometimes  very  difficult  to  convey  to  the  mind 
of  the  jury  an  accurate  idea  of  the  location  of  the  premises,  and 
exactly  how  they  may  be  affected  by  the  contemplated  improve- 
ments. This  difficulty  has  given  rise  to  an  exception  to  the 
general  rule,  that  the  witness  must  be  confined  to  a  detailed 
statement  of  facts.  In  such  cases,  his  opinion  as  to  the  dam- 
age sustained  is  admissible,  and  is  to  be  considered  in  connec- 
tion with  the  other  evidence  in  the  case. 

The  following  cases  are  additional  authorities  to  the  decisions 
in  this  court  sustaining  the  action  of  the  circuit  court  in  the 
admission  of  the  evidence:  Shallaich  v.  Stoneham  Railroad 
Co.  6  Allen,  115;  Clarice.  Band,  5  Selden,  183. 

For  the  single  error  indicated,  a  majority  of  the  court  are 
of  opinion  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Nelson  K.  Farnham 

v. 
Helen  M.  Farnham. 

1.    Divorce  —  degree  of  cruelty  required.     Proof  of  two  distinct  acts 

of  personal  violence  to  the  person  of  tlie  wife  by  a  husband,  although 

no  great  physical  injury  was  inflicted,  will,  under  the  statute,  constitute 

technical  cause  for  divorce;  and  abusive  language  and  false  charges  of  un- 

32— 73d  III. 
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chastity,  made  in  the  presence  of  others,  may  also  be  considered  in  connec- 
tion, by  the  jury,  as  characterizing  the  physical  acts  of  cruelty. 

2.  Same — effect  of  abusive  language  on  relation.  While  the  statute  has 
not  made  abusive  language,  and  the  application  of  coarse  and  vulgar  epi- 
thets, a  cause  for  divorce,  yet  such  conduct  on  the  part  of  a  husband 
towards  his  wife,  and  charging  her  with  a  want  of  chastity,  without  cause, 
is  sufficient  to  justify  her  in  abandoning  him,  and  in  living  separate  and 
apart  from  him. 

8.  Same — condonation  defined.  Condonation  is  forgiveness  upon  condi- 
tion the  injury  shall  not  be  repeated,  and  is  dependent  upon  future  good 
usage  and  conjugal  kindness,  and  it  must  be  free,  and  not  obtained  by  force 
and  violence. 

4.  Same — condonation,  how  avoided.  Condonation  of  personal  acts  of 
violence  and  cruelty  may  be  avoided  by  abusive  language  and  the  use  of 
opprobrious  epithets.  Cruel  treatment  does  not  always  consist  in  actual  vio- 
lence, and  a  wife,  having  forgiven  her  husband's  acts  of  physical  cruelty, 
may,  from  the  subsequent  use  of  abusive  and  brutal  language,  and  charges 
of  infidelity,  conclude  that  it  will  end,  as  on  the  prior  occasion,  in  personal 
violence.  In  such  case  she  is  not  bound  to  submit  to  actual  violence  as  a 
condition  to  relief  in  a  court  of  equity. 

5.  Same — condonation  procured  unfairly.  As  fraud  vitiates  every  trans- 
action into  which  it  enters,  an  act  of  condonation  induced  by  false  repre- 
sentations  can  be  no  more  binding  than  any  other  contract  obtained  by 
fraud.  If  made  upon  assurances,  a  part  of  which  the  party  making  them 
admits  were  false,  it  will  not  be  binding. 

6.  Practice — remarks  of  judge  calculated  to  hasten  a  verdict.  Remarks 
by  the  court  to  a  jury,  after  they  have  been  out  some  time,  touching  the 
public  necessity  of  juries  agreeing,  or  other  remarks  calculated  to  hasten 
their  verdict,  however  well  meant,  is  a  practice  that  can  not  be  sanctioned, 
and  is  unwarranted  by  the  law,  and  if  made  in  a  case  at  law  where  the 
facts  are  sharply  contested,  would  vitiate  the  verdict. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  petition  for  a  divorce,  filed  by  Helen  M.  Farn- 
ham  against  Nelson  K.  Farnham.  The  material  facts  are 
stated  in  the  opinion. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Messrs.  Buell  &  Meech,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  record  does  not  show  the  overruling  of  any  motion  for 
change  of  venue.  A  petition  for  that  purpose  was  filed  and 
notice  given  of  the  intended  application,  but  it  does  not  ap- 
pear the  court  took  any  action  upon  it.  A  motion  was  made 
in  this  court  to  continue  the  cause  to  enable  appellant  to  apply 
to  the  court  below  to  amend  the  record,  so  as  to  show  the  court 
in  fact  took  action  upon  the  petition,  but  that  motion  was  de- 
nied, and  hence  there  is  nothing  before  us  on  the  subject  of 
the  change  of  venue  for  consideration. 

The  bill  in  this  case  charges  three  distinct  causes  for  divorce, 
viz:  Adultery,  habitual  drunkenness  for  the  period  of  two 
years,  and  extreme  and  repeated  cruelty  toward  appellee.  The 
jury  found  appellant  guilty  of  extreme  and  repeated  cruelty, 
but  not  guilty  on  the  charges  of  adultery  and  drunkenness. 
Upon  the  coming  in  of  the  verdict,  the  court  decreed  a  divorce 
on  the  ground  of  extreme  and  repeated  cruelty. 

Two  distinct  acts  of  physical  violence  to  the  person  of  ap- 
pellee, are  clearly  proven.  It  is  shown  by  testimony  every 
way  worthy  of  belief,  outside  that  of  appellee,  that  appellant, 
on  two  occasions,  struck  his  wife  in  anger.  This  would  con- 
stitute, under  our  statute,  technical  cause  for  divorce.  No 
great  physical  injury  was  inflicted  upon  appellee  on  either 
occasion.  But  the  jury  could,  very  properly,  consider  the 
abusive  language,  which  the  evidence  shows  he  applied  to 
her,  not  only  in  their  private  room,  but  in  the  presence  of 
strangers,  as  characterizing  these  acts  of  physical  cruelty,  and 
as  giving  to  them  a  poignancy  they  would  not  otherwise  have. 
It  was  proven  he  addressed  her  in  the  coarsest  terms,  language 
that  implied  a  want  of  chastity.  There  is  nothing  that  inflicts 
so  deep  and  cruel  a  wound  upon  a  pure  wife  as  a  false  accusa- 
tion of  want  of  chastity,  beside  which  the  physical  injuries 
proven  in  this  case  are  as  nothing.  The  law  has  made  the  one 
a  cause  of  divorce,  but  not  the  other.  It  would  be  a  reproach 
to  our  laws  if  it  were  not  permissible  for  a  wife  to  abandon  a 
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husband  who  should  continually,  without  just  reason,  reproach 
her  with  a  want  of  virtue  and  fidelity  to  her  marriage  vows. 
Happily,  the  law  will  not  require  her  to  submit  to  any  such 
degradation.  While  such  conduct  will  constitute  no  grounds 
for  divorce  under  out  statute,  it  will  justify  her  in  living  sep- 
arate and  apart  from  her  husband,  where  such  cruel  accusa- 
tions will  add  no  more  to  her  weight  of  sorrow. 

Under  the  evidence  in  this  case,  the  jury  would  have  been 
fully  warranted  in  finding  appellant  guilty  of  habitual  drunk- 
enness for  a  period  of  two  years.  There  is  some  testimony, 
though  slight,  that  tends  to  prove  the  charge  of  adultery.  The 
facts  proven  would  fully  justify  the  decree  of  the  court  in 
granting  the  divorce,  unless  the  acts  of  cruelty  proven  were 
subsequently  condoned. 

Condonation  is  defined  in  the  books  as  forgiveness,  upon 
condition  the  injury  shall  not  be  repeated,  and  is  dependent 
upon  future  good  usage  and  conjugal  kindness.  Bishop  on 
Marriage  and  Divorce,  sec.  370;  Davis  v.  Davis,  19  111.  334. 
If  it  were  not  so,  this  whole  doctrine  would  be  a  fatal  snare 
to  all  who,  with  an  honest  purpose,  endeavored  to  perforin  their 
marital  obligations.  It  is  said,  " it  must  be  free;  for  if  ob- • 
tained  by  force  and  violence,  it  is  not  binding,  and  if  made 
upon  express  condition,  the  condition  must  be  fulfilled."  2 
Greenlf.  Ev.  sec.  53;  Gardner  v.  Gardner,  2  Gray,  434;  Noges 
v.  JVoges,  7  Tex.  538;  Threewits  v.  Threewits,  4  Des.  560. 

]STo  acts  of  personal  violence  are  proven  subsequent  to  the 
alleged  condonation,  but  there  is  evidence  of  abusive  treatment, 
by  the  use  of  opprobrious  epithets.  On  one  occasion  his  treat- 
ment was  so  harsh,  appellee  was  compelled  to  leave  their  room 
in  the  night  time,  and  seek  protection  in  the  room  of  her  mother. 
This  ill  usage  itself  would  avoid  the  alleged  condonation. 
Cruel  treatment  does  not  always  consist  of  actual  violence. 
There  are  words  of  false  accusation,  that  inflict  deeper  anguish 
than  physical  injuries  to  the  person — more  enduring  and  lacer- 
ating to  the  wounded  spirit  of  a  gentle  woman,  than  actual 
violence  to  the  person,  though    severe.     The  facts  proven  in 
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this  case  constitute  a  clear  breach  of  the  condition  of  kind 
treatment  implied  in  every  act  of  condonation.  Appellee 
could  justly  conclude,  the  abusive  language  would  be  followed, 
as  on  former  occasions,  with  personal  violence.  It  would  be 
a  harsh  and  unreasonable  rule  that  would  require  her  again  to 
submit  to  actual  violence,  at  the  hands  of  one  who  had,  im- 
pliedly at  least,  engaged  to  treat  her  kindly,  as  a  condition  prece- 
dent to  any  relief  in  a  court  of  equity.     Such  is  not  the  law. 

But  the  condonation  insisted  upon  was  not  fairly  obtained.  It 
wTas  procured  by  unconscientious  practices.  Appellee  was  in- 
duced, by  earnest  protestations  of  affection  on  the  part  of  ap- 
pellant, to  return  to  him  the  second  time,  under  the  belief  he 
would  treat  her  with  that  degree  of  conjugal  kindness  due  from 
a  husband  to  his  wife.  He  now  testifies  the  representations 
contained  in  his  letters  to  appellee,  and  in  the  one  written  by 
Nellie  Bagley  in  his  interest,  and  with  a  knowledge  of  its  con- 
tents, were  deliberately  untrue'  in  some  particulars,  and 
made  with  a  view  to  induce  her  to  return  to  him.  Fraud  viti- 
ates every  act  into  which  it  enters.  An  act  of  condonation 
induced  by  false  representations,  can  be  no  more  binding  than 
any  contract  obtained  by  fraud.  It  is  appellant's  own  solemn 
admission,  under  oath,  that  the  assurances,  in  part  at  least,  which 
he  made  to  appellee  to  induce  her  forgiveness  of  alleged  past 
injuries,  were,  in  fact,  false,  and  known  to  be  so  at  the  time. 
They  were  effectual,  however,  to  inspire  a  delusive  hope 
there  had  been  a  permanent  reformation  in  his  character. 
Under  the  facts  proven,  there  can  be  neither  reason  nor  author- 
ity for  holding  the  alleged  condonation  a  bar  to  the  relief 
sought.  Appellant  can  not  be  permitted,  in  a  court  of  con- 
science, to  invoke,  as  an  estoppel  or  otherwise,  an  act  which  he 
himself  procured  to  be  done  under  what  he  concedes  to  be  an 
untruthful  statement  of  facts.  The  case  of  Threewits  v.  Three- 
wits,  in  some  of  its  features,  is  not  unlike  the  case  we  are  con- 
sidering. Its  conclusions  are  founded  in  good  sense.  In  that 
case,  as  well  as  in  this,  the  element  of  good  faith  in  the  assur- 
ances of  future  good  conduct  was  wanting. 

Whether  all  the  instructions  given  at  the  trial  were  critically 
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accurate,  we  have  not  deemed  it  necessary  to  inquire,  in  the 
view  we  have  taken  of  the  case.  In  the  main  they  were  cor- 
rect, and  such  as  the  nature  of  the  case  required.  But  the 
evidence  so  abundantly  sustains  the  decree,  had  the  jury  found 
appellant  not  guilty  on  all  the  charges,  it  would  have  been  the 
imperative  duty  of  the  court  to  have  awarded  a  new  trial. 
Hence  it  can  not  be  said  appellant  was  in  any  manner  preju- 
diced by  the  action  of  the  court,  in  giving  or  refusing  instruc- 
tions. The  jury  would  not  have  been  justified  in  returning  a 
verdict  of  not  guilty  on  all  the  charges,  and  any  instruction 
that  would  have  warranted  such  a  conclusion  would  have  been 
vicious. 

In  the  absence  of  the  parties  and  their  counsel,  the  jury  was 
brought  to  the  bar  of  the  court  at  about  noon,  after  having  been 
out  all  the  previous  night  considering  of  their  verdict,  when 
the  court  addressed  to  them  some  remarks  touching  the  public 
necessity  of  juries  agreeing  upon  verdicts.  The  judge  did  not 
reduce  his  remarks  to  writing,  so  we  are  not  permitted  to  know 
precisely  what  he  really  did  say;  but  enough  appears  in  the 
record  to  show  the  court  addressed  to  the  jury  some  remarks,  cal- 
culated in  their  nature  to  hasten  the  verdict.  This  practice  can 
not  be  approved,  however  well  it  may  have  been  intended,  and  we 
are  unwilling  to  give  it  the  slightest  sanction.  It  is  a  practice 
not  warranted  by  the  statute,  and  is  liable  to  great  abuse. 
Had  this  been  a  common  law  action,  and  the  facts  sharply  con- 
tested, we  should  regard  the  error  as  of  sufficient  gravity  to 
vitiate  the  verdict.  A  verdict  hastened  by  the  action  of  the 
court,  however  worthy  the  motive,  can  not  be  the  deliberate 
judgment  of  the  several  jurors.  The  juror,  as  well  as  the 
court,  has  his  independent  functions  to  perform,  and  he  ought 
to  be  left  perfectly  free  to  pronounce  his  own  conscientious 
convictions. 

We  concur  with  the  court  below  in  the  opinion  the  verdict 
in  this  case  is  authorized  by  the  evidence,  and  whether  the 
jury  were  hastened  in  their  action  or  not,  their  conclusion  is 
manifestly  just.  Hence,  the  action  of  the  court,  whether  right 
or  wrong,  worked  no  injury  to  appellant. 


1874.]  Reichwald  v.  Gaylord  et  al.  503 

Opinion  of  the  Court. 

No  error  appearing  that  can  in  any  manner  affect  the  merits 
of  the  case,  the  decree  must  be  affirmed. 

Decree  affirmed. 

Walker,  C.  J.:  I  concur  in  the  conclusion  announced  in 
this  case,  but  not  in  much  of  the  reasoning  and  some  of  the 
grounds  upon  which  it  is  based,  as  stated  in  the  opinion. 


Edward  C.  Reich wald 

v. 

Samuel  K.  Gaylord  et  al. 

Practice — exceptions  to  denying  motion  for  new  trial  must  be  preserved 
by  bill  of  exceptions.  Even  if  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  this  court  will  not  reverse  the  judgment  rendered  thereon,  unbss  it 
appears,  from  the  bill  of  exceptions,  that  a  motion  for  a  new  trial  was  made 
and  overruled  in  the  court  below,  and  exceptions  taken  thereto  at  the  time. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellant. 

Mr.  James  E.  Munroe,  for  the  appellees. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees  in  the 
Superior  Court  of  Cook  county,  against  appellant  and  one 
Daniel  K.  Bryant.  The  declaration  contained  the  common 
counts.  Appellant  pleaded  the  general  issue,  and  a  plea  deny- 
ing joint  liability  with  Bryant.  Appellees  dismissed  their 
suit  as  to  Bryant,  and  a  trial  was  had  before  a  jury,  which 
resulted  in  a  verdict  in  favor  of  appellees,  for  $266.50,  upon 
which  the  court  rendered  judgment.  Appellant  brings  the 
record  here,  and  urges  a  reversal  of  the  judgment  upon  two 
grounds: 
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First — The  court  erred  in  giving  appellees'  instructions  one, 
two,  three  and  four. 

Second — The  verdict  is  not  sustained  by  the  evidence. 

The  instructions  objected  to  are  as  follows: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiffs shipped  to  Chicago  two  car-loads  of  corn,  consigned  to  D. 
K.  Bryant;  that  said  corn  was  sold  by  said  Bryant  or  by  said 
Beichwald,  and  said  Beichwald  received  the  proceeds  of  the 
sale  of  said  corn,  then  the  jury  is  instructed  that  said  Beich- 
wald is  liable  to  the  plaintiffs  for  the  amount  so  received  by 
him,  and  interest  thereon  at  6  per  cent,  from  the  time  when 
payment  thereof  was  demanded  by  the  plaintiffs,  if  demanded. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, Beichwald,  promised  to  pay  the  plaintiffs  the  proceeds  of 
the  sale  of  the  corn  mentioned  in  the  first  above  instruction, 
then  the  jury  may  take  this  fact  into  consideration  in  deter- 
mining whether  defendant,  Beichwald,  received  the  proceeds 
of  the  sale  of  said  corn,  and  the  jury  will  find  for  the  plaintiffs 
if  they  so  believe  that  he  received  the  proceeds  of  the  same. 

"3.  The  court  instructs  the  jury  that  the  plaintiffs  may  re- 
cover in  this  suit,  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  had  in  his  possession,  when  this  suit  commenced, 
money  which,  in  equity  and  good  conscience,  belongs  to  the 
plaintiffs;  and  if  the  jury  believe,  from  the  evidence,  that  said 
defendant  received  the  proceeds  of  the  grain  described  in  the 
declaration,  and  that  said  grain  belonged  to  the  plaintifi's,  then 
the  jury  will  find  for  the  plaintiffs;  and  if  the  jury  so  believe, 
and  believe  from  the  evidence,  that  said  defendant  promised  to 
pay  to  the  plaintiffs  the  money  in  controversy  in  this  case, 
then  the  jury  will  find  for  the  plaintiffs. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  defendant, 
Beichwald,  as  the  commission  merchant  of  plaintiffs,  received, 
on  account  of  the  grain  in  question  shipped  to  him,  as  men- 
tioned in  the  foregoing  instruction,  the  money  arising  from 
the  proceeds  of  the  sale  of  such  grain,  or  a  check  as  money,  of 
his  own  volition,  which  he  has  not  paid  over  to  plaintiffs,  on 
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demand  made  before  commencement  of  this  suit,  then  the  jury 
should  find  for  the  plaintiffs." 

As  to  the  first,  second  and  third  instructions,  it  is  claimed 
they  were  calculated  to  mislead  the  jury.  We  fail  to  see  in 
what  particular  the  jury  could  be  misled  by  these  instructions. 
They  lay  down  the  familiar  rule,  that  if  appellant  had  received 
m on ey  belonging  to  appellees,  and  neglected  and  refused  to  pay 
the  same,  a  recovery  may  be  had.  This  is  the  substance  of  all 
that  is  contained  in  the  instructions.  They  are  plain,  easily 
to  be  understood,  and  based  upon  the  evidence,  and  we  see 
nothing,  from  the  record  before  us,  that  indicates  that  the 
jury  could  be  or  were  misled  by  the  instructions. 

The  same  objection  is  made  to  the  fourth  instruction,  and 
the  additional  one  that  there  was  no  evidence  that  appellant, 
as  the  commission  merchant  of  appellees,  received  any  money, 
or  a  check  as  money,  nor  that  the  grain  was  shipped  to  him. 
The  record  contains  evidence  tending  to  prove  the  grain,  al- 
though shipped  to  Bryant,  was  taken  possession  of  by  appellant, 
and  by  him  sold,  and  that  he  received  the  proceeds  of  the  sale, 
and  promised  to  pay  the  same  over  to  appellees.  This  testi- 
mony was  ample  upon  which  to  base  the  instruction. 

Under  the  facts  in  this  case,  we  are  of  opinion  the  court  did 
not  err  in  giving  either  of  the  instructions. 

In  regard  to  the  second  point  made,  that  the  verdict  is  not 
sustained  by  the  evidence,  the  bill  of  exceptions  contained  in 
the  record  does  not  show  that  a  motion  was  made  for  a  new 
trial,  or  that  the  court  ever  passed  upon  or  overruled  a  motion 
of  that  character.  Even  if  it  were  true  that  the  evidence  was 
not  sufficient  to  authorize  the  judgment,  we  would  not  disturb 
it,  unless  a  motion  had  been  made  for  a  new  trial,  overruled 
by  the  court,  and  exception  taken,  and  this  preserved  by  a  bill 
of  exceptions.  Pottle  v.  McWorter,  13  111.  454;  Daniels  v. 
Shields,  38  111.  197;  MeOlurMn  v.  Ewing,  42  111.  283. 

As  no  error  is  perceived  in  the  record,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 
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The  Union  Steamboat   Company 

v. 

Doka  Knapp. 

1.  Carrier — duty  to  give  notice  of  a/rri'oal  of  goods.  Carriers  by  water 
have  always  been  required  to  give  notice  to  the  consignee  of  the  arrival  of 
goods,  where  place  of  abode  was  known,  and  this  rule  has  not  been  relaxed 
as  it  has  with  railroads. 

2.  Where  goods  shipped  in  Pennsylvania  to  the  city  of  Chicago  were  di- 
rected to  the  consignee,  whose  name  was  placed  upon  the  box,  and  the  num- 
ber of  his  place  of  business,  and  on  their  arrival  by  water  a  letter  was 
mailed  to  him,  without  giving  his  number,  and  which,  in  consequence 
thereof,  was  returned,  and  the  goods  were  then  destroyed  by  fire,  it  was  lield, 
that  the  carrier  was  liable  to  the  owner  for  a  failure  to  direct  the  notice  to 
the  consignee  at  his  business  house. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  by  Dora  Knapp, 
a  married  woman,  against  the  Union  Steamboat  Company  and 
the  Erie  Railway  Company,  to  recover  for  the  loss  of  goods 
shipped.  The  material  facts  necessary  to  an  understanding  of 
the  case,  are  given  in  the  opinion.  The  Union  Steamboat  Com- 
pany brought  the  case  to  this  court  by  appeal. 

Mr.  W.  L.  Mitchell,  and  Messrs.  Eae  &  Mitchell,  for  the 
appellant. 

Mr.  Frank  J.  Crawford,  and  Mr.  Adolph  Moses,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  shipped  the  goods,  for  the  loss  of  which  this  suit 
was  brought,  at  Mauch  Chunck,  in  Pennsylvania,  to  Chicago, 
on  the  8th  of  September,  1871.  On  the  trial,  the  jury  found 
a  verdict  for  plaintiiF,  and  assessed  her  damages  at  $353.18, 
but   she   remitted   $160.68,  and  judgment   was   rendered  for 
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$192.50  and  costs,  and  defendant  brings  the  case  here  by 
appeal.  The  goods  arrived  at  Chicago  on  appellant's  boat, 
"  Koanoke,"  on  the  20th  of  September,  1871,  and  remained  at 
their  dock  and  were  destroyed  by  fire  on  the  9th  of  the  next 
October. 

The  evidence,  although  somewhat  conflicting,  we  think, 
shows  that  the  goods  were  marked  and  consigned  to  John 
Knapp,  395  Clinton  street,  Chicago,  and  that  appellant  gave 
no  notice  to  the  consignee  of  their  arrival,  and  that  he  did  not 
learn  the  fact  until  after  the  goods  were  destroyed.  But  the 
company  notified  him,  on  the  17th  day  of  October,  that  the 
goods  had  arrived  and  had  been  burned.  This  was  the  only 
notice  received,  but  the  clerk  of  appellant  testified  that  he  had, 
after  the  fire,  mailed  a  notice  to  John  Knapp,  Chicago,  but 
that  it  was  returned  not  delivered.  He  also  says  that,  on  the 
day  of  the  arrival  of  the  goods,  he  mailed  a  notice  directed  to 
"John  Knapp,  Chicago,"  but  it  was  returned  not  delivered. 

The  evidence  shows  that  the  railroad  agent  at  Mauch  Chunck, 
to  whom  the  freight  was  paid,  told  appellee  that  the  goods 
would  reach  Chicago  in.  ten  or  twelve  days,  and  would  arrive 
at  the  Pittsburgh  and  Fort  Wayne  depot.  Appellee,  by  her- 
self or  husband,  called  twice  a  day,  for  most  of  the  time,  at 
that  depot,  and  inquired  for  the  goods,  but  were  informed  that 
they  had  not  arrived. 

These  facts,  we  think,  establish  such  negligence  on  the  part 
of  appellant  as  to  render  it  liable  for  the  loss  of  the  goods. 
They  were  consigned  to  a  person  at  a  particular  number  on  a 
designated  street,  and  the  notice  should  have  been  directed  to 
him  at  that  number,  and  not  to  him  generally  in  the  city. 
Appellant  was  required  to  give  notice  of  the  arrival  of  goods 
by  water,  and,  as  the  number  of  the  consignee's  residence  or 
business  house  was  given,  it  should  have  been  directed  to  him 
there,  and  failing  to  do  so  was  such  negligence  as  renders 
the  company  liable.  If  the  number  or  other  specific  direction 
had  not  been  given,  then  the  general  notice  would  have  been 
all  that  was  required. 

Carriers  by  water  have  always  been  required  to  give  notice 
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to  the  consignee,  when  his  place  of  abode  was  known.  This 
rule  has  never  been  relaxed,  as  it  has  with  railroads,  nor  do 
we  see  any  reason  to  change  a  rule  which  is  practicable  and 
easy  of  performance,  and  the  experience  of  the  past  has  shown 
to  be  required  by  the  exigencies  of  trade.  Here,  the  name  of 
the  agent  expected  to  receive  the  goods,  and  his  number,  were 
plainly  marked  on  the  box,  and  the  company  should  have  di- 
rected their  notices  to  him  at  that  number.  Had  it  done  so, 
we  presume  no  loss  would  have  occurred.  For  a  failure  to  do 
so,  it  became  liable  to  respond  in  damages  for  the  loss. 
Although  the  evidence  is  not  altogether  harmonious,  still  we 
regard  it  as  entirely  sufficient  to  warrant  the  conclusion  at 
which  the  jury  arrived.  After  the  remittitur  was  entered,  the 
evidence  fully  sustained  the  balance  of  the  damages  returned 
by  the  verdict. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 


Andrew  Gosse 

v. 
Cyprian  Jones. 

1.  Specific  performance — not  decreed  as  of  course.  Applications  to  a 
court  of  equity  to  enforce  a  specific  performance  of  a  contract  are  ad. 
dressed  to  the  sound  legal  discretion  of  the  court,  and  will  not  be  decreed 
as  a  matter  of  course,  merely  because  a  legal  contract  is  shown  to  exist. 

2.  If  a  contract  is  vague  and  uncertain,  or  the  evidence  to  establish  it  is 
insufficient,  a  specific  performance  will  not  be  enforced. 

3.  Where  a  contract  for  the  sale  of  land  rests  in  parol,  it  must  clearly 
appear  that  a  contract  of  sale  has  been  made,  its  terms  must  be  clearly 
proved,  and  it  must  appear  that  they  had  been  relied  on  and  performed  by 
the  party  seeking  the  enforcement  of  the  contract,  in  order  to  entitle  him  to 
a  decree  for  specific  performance. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
E.  S.  Leland,  Judge,  presiding. 
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Mr.  J.  I.  Taylor,  for  the  appellant. 

Messrs.  Farwell  &  Warren,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity  to  compel  the  specific  performance 
of  an  alleged  parol  contract  for  the  sale  of  a  lot  of  land  in 
Bureau  county. 

It  is  an  inflexible  rule  of  this  court,  and  the  approved  doc- 
trine of  all  courts,  in  such  cases,  clear  and  satisfactory  proof  of 
the  contract  must  be  produced.  Such  applications  addressed 
to  a  court  of  equity,  whether  the  contract  be  in  writing  or  in 
parol,  are  addressed  to  the  sound  legal  discretion  of  the  court, 
and  it  is  not  a  matter  of  course  that  it  will  be  decreed  because 
a  legal  contract  is  shown  to  exist.  If  the  contract  be  vague 
and  uncertain,  or  the  evidence  to  establish  it  insufficient,  the 
court  will  not  enforce  it.  Fitzpatrick  v.  Beatty,  1  Gilm.  454. 
And  it  was  said  in  Carver  v.  Lasater  et  al.  36  111.  182,  that 
an  owner  should  not  be  divested  of  his  title  to  land,  by  decree- 
ing a  specific  performance  of  an  alleged  contract  of  sale,  except 
upon  clear  proof.  And  where  the  contract  rests  in  parol,  it 
must  clearly  appear  that  a  contract  of  sale  was  made,  and  its 
terms  must  be  clearly  proved,  and  it  must  appear  that  they 
have  been  relied  on  and  performed  by  the  party  seeking  its 
enforcement.     Hartwell  et  al.  v.  Black  et  al.  48  id.  301. 

The  evidence  in  this  record  has  been  carefully  examined, 
and  we  are  not  able  to  find  in  it  any  proof,  of  that  clear  and 
decisive  character  which  should  govern  a  court  in  the  exercise 
of  this  discretion,  that  any  contract  of  sale  was  ever  made  by 
appellant  to  the  lot  in  question  to  the  appellee. 

Appellee  was  permitted  to  use  the  lot,  and  has  used,  for  ten 
or  more  years,  without  paying  any  rent  or  any  taxes  upon  it. 
The  latter  is  pretty  strong  evidence  that  a  party  paying  taxes 
on  a  lot  of  land  has  some  claim  to  it  as  owner.  Not  paying 
the  taxes  for  eleven  years,  tends  to  strengthen  the  conclusion 
that  no  sale  was  ever  made  or  intended  to  be  made. 

The  alleged  payment  of  the  purchase  money  is  very  un satis- 
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factory.  The  party  swears  that  the  purchase  money  was  paid 
in  butcher's  meat,  whilst  the  other  party  swears,  most  positively, 
that  nothing  was  paid  for  the  lot. 

We  are  satisfied  the  evidence  does  not  show  a  sale,  however 
appellee  may  have  understood  it.  Appellant  did  not  so  under- 
stand it,  and  the  proof  of  payment  of  the  purchase  money  is 
not  satisfactory.  The  Statute  of  Frauds  is  pleaded,  and  it  was 
designed  to  protect  owners  of  land  from  claims  of  this  sort, 
which  might  give  occasion  for  false  testimony.  The  statute 
has  been  evaded  more  than  once  by  judicial  decrees,  but  never 
has  it  been  disregarded,  except  in  cases  where  the  proof  of  the 
contract  is  clear  and  full,  its  terms  complied  with,  the  purchase 
money  paid,  possession  taken,  and  valuable  improvements 
made  upon  the  land  contracted  to  be  sold.  This  is  going  quite 
far  enough,  and  it  is  more  conducive  to  the  best  interests  and 
welfare  of  society  that  the  party  complaining  should  be  re- 
mitted to  his  remedy  at  law. 

For- the  reasons  given,  the  decree  of  the  circuit  court  is  re- 
versed and  the  bill  dismissed. 

Decree  reversed 


Chicago,  Rock   Island  and  Pacific  Railroad  Co. 


James  E.  Boyce. 

1.  Baggage — what  maybe  included  in.  Asacqueand  muff,  and  silver 
napkin  rings,  can  not  be  said  to  constitute  any  part  of  a  gentleman's  travel- 
ing baggage,  and  no  recovery  can  be  had  for  their  value  in  case  of  a  loss. 

2.  Same — when  carrier's  responsibility  terminates.  The  responsibility 
of  a  carrier  of  passengers,  for  baggage,  continues  until  the  owner  has  had 
reasonable  time  and  opportunity  to  come  and  take  the  same  away,  after  it 
has  reached  its  destination.  If  not  called  for  in  a  reasonable  time,  it  may 
be  stored  in  a  secure  warehouse,  and  the  liability  of  carrier  then  ceases,  and 
that  of  warehouseman  attaches. 

3.  Law  and  fact — reasonable  time.  What  constitutes  a  reasonable  time 
and  opportunity  to  call  for  baggage  by  a  passenger,  is  a  mixed  question  of 


1874.]  C.,  E.  I.  &  P.  E.  E.  Co.  v.  Boyce.  511 

Opinion  of  the  Court. 

law  and  fact,  depending  very  much  upon  the  peculiar  facts  of  each  indi- 
vidual case;  hut  where  the  facts  are  undisputed,  it  is  purely  a  question  of 
law,  and  the  court  should  decide  it. 

4.  Carrier — liability  can  not  be  extended  by  sickness  of  passenger,  as  to 
his  baggage.  The  fact  that  a  passenger  on  a  railway  is  taken  sick,  and  is 
given  a  lay-over  ticket,  so  that  he  does  not  reach  his  destination  as  soon  as 
his  baggage,  will  not  have  the  effect  of  extending  the  liability  of  the  carrier 
as  insurer  beyond  what  it  would  otherwise  be,  and  prevent  the  liability  of 
warehouseman  from  attaching. 

5.  Unless  the  carrier  itself  is  at  fault,  the  passenger  can  not,  for  pur- 
poses  of  his  own  convenience,  or  by  reason  of  any  inevitable  accident  to 
himself,  be  permitted  to  extend  the  strict  and  rigid  liability  incident  to 
common  carriers  in  respect  to  baggage  after  it  has  reached  its  destination. 

6.  Where  a  passenger  for  Chicago,  with  baggage,  being  unwell,  obtained 
a  lay-over  ticket  for  his  own  accommodation,  and  his  baggage  arrived  on 
the  6th  or  7th  of  October,  1871,  and  was  stored  in  the  company's  warehouse, 
and  the  passenger  did  not  arrive  in  Chicago  until  the  11th  of  October,  and 
the  baggage,  in  the  mean  time,  was  destroyed  by  fire,  without  fault  on  the 
part  of  the  carrier,  it  was  held,  that  the  carrier  was  not  liable  for  the  loss. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  Thos.  F.  Withrow,  for  the  appellant. 

Messrs.  Peokham  &  Brown,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  facts  in  this  case  are  not  controverted.  Appellee  was  a 
passenger,  with  a  through  ticket,  purchased  at  San  Francisco 
from  that  city  to  Chicago,  over  the  Central  Pacific,  the  Union 
Pacific  and  appellant  railroads.  He  carried  with  him  an  ordi- 
nary traveling  trunk  and  a  box  of  photographs.  The  trunk 
was  checked  from  San  Francisco  to  Ogden,  but  the  Central 
Pacific  Eailroad  Company  refused  to  check  the  box  as  bag- 
gage, alleging  it  was  express  matter.  At  Ogden,  however, 
both  trunk  and  box  were  checked  to  Omaha.  Before  arriving 
at  the  latter  place,  appellee  surrendered  his  checks  to  Omaha, 
and  received  checks  from  appellant's  agent,  in  lieu  of  those 
delivered  up,  for  his  baggage  over  appellant's  road  to  Chicago. 

Appellee  at  once  became  a  passenger  on  appellant's  cars. 
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His  baggage  was  on  the  same  train  with  him,  and,  in  the 
ordinary  course  of  travel,  ought  to  have,  and  perhaps  did, 
arrive  at  Chicago  on  the  6th  or  7th  of  October,  1871.  On 
account  of  ill  health,  appellee  stopped  at  "Wilton,  Iowa,  on  the 
5th  of  October,  on  a  "  lay-over  ticket,"  given  to  him  for  that 
purpose,  and  proceeded  to  Brighton,  a  distance  of  thirty  miles, 
where  he  remained  five  days,  and  from  thence  to  Chicago, 
arriving  on  the  11th  of  October.  On  his  arrival  at  that  city, 
he  showed  his  checks  and  demanded  his  baggage,  which  was 
not  delivered. 

It  was  shown,  by  the  evidence,  that  it  was  the  custom  to 
place  all  unclaimed  baggage,  on  its  arrival  at  Chicago,  in  the 
company's  warehouse,  which  is  proven  to  have  been  a  very 
secure  one.  There  can  be  no  doubt  the  baggage  of  appellee, 
when  it  arrived,  there  being  no  one  to  claim  it,  was  placed  in 
this  warehouse  to  await  the  owner's  convenience,  where  it  was 
destroyed  by  fire  on  the  8th  of  October,  1871,  without  any 
fault  on  the  part  of  the  company. 

Under  instructions  from  the  court,  the  jury  found  a  special 
verdict,  in  which  they  enumerate  the  several  articles  which 
they  find  were  contained  in  the  trunk,  and  then  find  their 
respective  values.  The  list  contains  several  articles,  the  value 
of  which  was  included  in  the  verdict,  and  which  could  not, 
with  any  degree  of  accuracy,  be  said  to  constitute  any  part  of 
a  gentleman's  traveling  baggage — such  as  "  one  sacque  and 
muff,"  "two  silver  napkin-rings,"  and  perhaps  some  other 
articles,  the  whole  amounting,  in  the  aggregate,  to  something 
over  $4:0.  To  this  extent,  the  finding  of  the  jury,  in  any  view 
of  the  law  that  can  be  taken,  is  erroneous. 

But  this  is  not  the  principal  question  in  the  case.  Another 
objection  taken  is  as  to  the  law  given  to  the  jury,  and  it  goes 
to  the  foundation  of  the  action.  The  baggage  having  arrived 
at  its  destination,  and  no  one  appearing  to  claim  it,  the  com- 
pany caused  it  to  be  placed  in  its  warehouse,  or  baggage-room. 
The  question  arises  as  to  the  responsibility  of  the  company 
after  its  arrival,  and  before  it  was  called  for  by  the  owner. 

The  law  is  well  settled  that  the  responsibility  as  carrier 
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ceases  when  the  carrier  becomes  a  mere  warehouseman,  and 
from  thenceforward  he  is  bound  to  exercise  the  same  care,  and 
no  more,  that  ordinarily  prudent  men  do  in  keeping  their  own 
goods  of  similar  kind  and  value.  While  the  relation  of  com- 
mon carrier  exists,  the  company  is  held  responsible  for  bag- 
gage or  freight  as  an  insurer,  and  the  reason-  given  in  the 
books  is  to  prevent  fraud,  and  the  better  to  subserve  the  pub- 
lic interests. 

But  when  does  the  liability  of  passenger  carriers  cease,  and 
such  carriers  become  mere  warehousemen  as  to  the  luggage  of 
passengers? 

The  rule  is,  as  stated  by  text-writers,  that  the  responsibility 
continues  until  the  owner  has  had  reasonable  time  and  oppor- 
tunity to  come  and  take  away  his  baggage.  If  it  be  not  called 
for  within  such  reasonable  time,  the  company  may  store  it  in 
a  secure  warehouse,  and  from  thence  its  liability  as  a  carrier 
ceases,  and  that  of  warehouseman  is  assumed.  This  doctrine 
is  so  well  supported  by  authority  that  it  admits  of  no  contro- 
versy. 2  Eediield  on  Eailways,  sec.  171,  sub.  sec.  3;  Roth  v. 
Buffalo  and  State  Line  Railroad  Co.  34  ~N.  Y.  548 ;  Louis- 
ville,  Cincinnati  and  Lexington  Railroad  Co.  v.  Mahan,  8 
Bush,  184;  Onimit  v.  Henshaw  et  al.  35  Vt  605. 

The  difficulty  is  not  in  the  rule  as  stated,  but  in  the  deter- 
mination of  what  is  a  reasonable  time  and  opportunity  for  a 
passenger  to  claim  and  take  away  his  luggage.  The  impossi- 
bility of  stating  any  absolute  rule  on  this  subject  has  given 
rise  to  the  apparent  conflict  in  many  of  the  adjudged  cases. 
It  has  been  said,  and  we  think  with  great  force,  that  what  con- 
stitutes such  reasonable  time  and  opportunity  is  a  mixed  ques- 
tion of  law  and  fact,  depending  very  much  upon  the  peculiar 
facts  of  each  individual  case;  but  when  the  facts  are  undispu- 
ted it  is  purely  a  question  of  law,  and  the  court  should  decide 
it.  Louisville,  Cincinnati  and  Lexington  Railroad  Co.  v. 
Mahan;  Roth  v.  Buffalo  and  State  Line  Railroad,  supra. 

In  the  case  we  are  considering,  the  court,  at  the  instance  of 
appellee,  instructed  the  jury  "that  a  reasonable  time  allowed 
the  plaintiff  to  claim  his  baggage  means  such  time  as  is  rea- 
33— 73d  III. 
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sonable.  considering  the  state  of  his  health,  and  his  ability  to 
proceed  to  his  destination,  or  to  make  demand,  and  the  other 
circumstances  in  the  case  proven/' 

This  charge  does  not  state  the  law  correctly,  as  applicable  to 
the  facts  of  this  case.  Commonly  the  passenger  and  his  lug- 
gage are  carried  on  the  same  train,  and  it  is  delivered  to  him 
on  the  platform  on  his  arrival.  Bnt  if.  for  any  reason,  not  the 
fanlt  of  the  company,  the  passenger  does  not  choose  to  claim 
it.  the  carrier  may  rightfully  store  it  in  a  secnre  warehouse. 
This  is  not  for  the  benefit  of  the  carrier,  but  for  the  convenience 
of  the  traveler.  It  was  never  intended  that  passenger  carriers 
should  become  warehousemen  of  the  traveler's  personal  luggage. 
The  common  custom  is  to  deliver  it  immediately  upon  its  arrival 
at  its  destination,  on  the  platform.  It  would  be  extending  the 
liability  of  such  carriers  beyond  anything  required  by  public 
exigency,  or  the  necessities  of  public  interests,  to  hold  them 
resj  msible  as  common  carriers  after  the  lapse  of  reasonable 
time,  "or  after  the  traveler  has  had  a  reasonable  opportunity  to 
claim  and  take  away  his  personal  baggage,  and  unless  the  car- 
rier itself  is  at  fault,  it  seems  to  us  the  passenger  ought  not  to 
be  ]  nnitted  to  extend  the  strict  and  rigid  liability  incident  to 
common  carriers,  for  any  purposes  of  his  own  convenience,  nor 
by  reason  of  any  inevitable  accident  to  himself.  The  earner 
never  contracted:  any  him  as  a  passenger  with  a  view  ::• 
such  extended  liability  for  his  baggage. 

It  is  sought  tc  ;;;--::y  the  giving  of  the  instruction  upon  the 
facts  testified  to  by  appellee,  that  his  journey  was  delayed  on 
account  of  sickness.  The  company,  it  is  contended,  consented 
to  the  delav  by  o^vinor  him  a  "lay-over  ticket."  It  was  under 
no  lesral  liability  to  give  him  such  a  ticket,  and  it  was  done  for 
the  humane  purpose  of  accommodating  the  passenger.  He 
was  physically  unable  to  prosecute  his  journey.  This  was  cer- 
tainlv  no  fault  of  the  company,  and  if  the  carrier  was  willing 
to  oblige  him  in  his  extremity,  its  responsibility  ought  not,  for 
that  reason,  to  be  enlarged.  Had  his  sickness  continued  for 
anv  considerable  period,  it  seems  unreasonable  that  the  com- 

-.: -.-.  during  all  the  time  it  should  be  compelled  in  consequence 
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thereof  to  keep  his  luggage  in  its  warehouse,  should  be  held  to 
the  strict  and  rigid  liability  of  a  common  carrier.  We  think 
the  objection  to  this  evidence  offered  by  appellee  ought  to 
have  been  sustained ;  its  production  could  only  mislead  the  jury ; 
it  did  not  tend  to  show  it  was  through  any  neglect  or  default 
of  the  company  that  it  was  compelled  to  place  appellee's 
luggage  in  its  warehouse;  and  if  it  proves  anything,  it  is  that 
the  company  gave  him  the  "  lay-over  ticket "  on  the  implied 
condition  the  passenger  would  consent  that  the  carrier  might 
place  his  baggage,  on  its  arrival,  in  its  warehouse,  using  ordi- 
nary care  for  its  preservation.  This  fact  wonld  relieve  the 
company  from  all  responsibility  as  a  common  carrier.  Had 
the  passenger  been  at  Chicago,  and  for  his  personal  conve- 
nience had  his  baggage  placed  in  the  company's  warehouse,  this 
fact  would  relieve  the  carrier  from  all  responsibility  except  for 
gross  carelessness  as  a  gratuitous  bailee.  Minor  v.  Chicago 
and  Northwestern  Railroad  Co.  19  Wiscon.  40. 

The  case  of  Roth  v.  The  Buffalo  and  State  Line  Railroad 
Co.  supra,  cited  by  counsel  for  appellee,  as  supporting  his 
view  of  the  law,  is  not  in  conflict  with  the  views  here  expressed, 
so  far  as  the  decision  itself  is  concerned.  The  judge  who 
delivered  the  opinion  of  the  court  stated  some  hypothetical 
cases  which  might  arise  in  the  future,  to  which  the  principles 
of  that  decision  should  not  apply.  It  was  simply  a  passing 
remark,  not  the  deliberate  opinion  of  the  court,  and  for  that 
reason  we  are  not  inclined  to  give  it  the  weight  of  an  authorita- 
tive decision. 

We  are  satisfied  the  verdict  in  this  case  is  contrary  to  the 
law  and  the  evidence,  and.  the  judgment  will  accordingly  be 
reversed. 

Judgment  reversed. 
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The  African  Methodist  Episcopal  Church 

v. 

James    McGruder. 

Practice — arrest  of  judgment.  An  objection  that  a  suit  brought  before  a 
police  magistrate  was  against  a  church  instead  of  against  the  trustees  of  the 
church,  can  not  be  made  available  on  a  motion  in  arrest  of  judgment  in  the 
circuit  court. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  E.  H.  Leach,  for  the  appellant. 

Mr.  F.  F.  Cooke,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  suit  was  originally  brought  by  McGruder,  the  appellee, 
against  the  African  Methodist  Episcopal  Church,  before  a 
police  magistrate,  to  recover  $1.75  for  a  load  of  coal,  and  $108 
for  a  board  bill  of  a  former  minister  of  the  church.  Judg- 
ment was  rendered  for  $1.75  in  favor  of  McGruder,  from 
which  he  appealed  to  the  circuit  court,  where  he  recovered  a 
judgment  for  $109.75,  from  which  the  defendant  has  taken  an 
appeal  to  this  court. 

The  first  objection  taken  against  the  judgment  is,  that  the 
suit  should  not  have  been  brought  against  the  church,  but 
against  the  trustees  of  the  church. 

The  first  time  this  objection  was  raised  in  either  of  the 
courts  below,  was  in  the  circuit  court,  on  motion  in  arrest  of 
judgment. 

Obviously  the  objection  could  not  be  availed  of  on  such 
motion,  the  ground  of  it  not  appearing  on  the  face  of  the 
record. 

Ordinarily,  a  misnomer,  if  that  was  the  proper  objection 
here,  must  be  pleaded  in  abatement,  and  the  plea  filed  at  the 
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earliest  practicable  moment.  If  no  formal  plea  in  writing  was 
here  necessary,  the  suit  being  brought  before  a  police  magis- 
trate where  written  pleadings  are  not  required,  the  objection 
should  certainly  have  been  interposed  in  some  form  below  at 
an  earlier  stage  of  the  suit,  than  in  arrest  of  judgment.  Ada 
Street  Methodist  Church  v.  Garnsey,  66  111.  132. 

It  is  next  objected,  that  the  verdict  is  against  the  evidence. 

The  evidence  was  conflicting;  there  was  sufficient  to  sustain 
the  verdict,  and  from  an  examination  of  the  whole  testimony, 
we  do  not  find  that  there  is  such  a  preponderance  against  the 
verdict  as  to  require  that  it  should  be  disturbed. 

It  is  insisted  that  the  court  below  erred  in  giving,  at  the 
instance  of  the  appellee,  this  instruction  to  the  jury: 

"  The  jury  are  instructed  that  the  several  trustees  who  have 
testified  in  this  suit  are  parties  to  this  suit,  and  this  fact  is 
proper  for  the  jury  to  consider  in  determining  the  weight  to  be 
given  to  their  evidence." 

Two  of  the  witnesses  for  the  defendant  testified  that  they 
were  trustees;  and  the  summons  in  the  suit  was  served  upon 
one  of  them.  The  trustees  should  have  been  named  as  parties 
to  the  suit.  They  doubtless  had  the  same  bias,  if  any,  which 
they  would  have  had,  if  they  had  been  actually  named  in  the 
summons  as  parties  to  the  suit. 

The  instruction  was  formally  wrong;  but  we  do  not  consider 
it  liable  to  such  substantial  objection  as  should  cause  a  rever- 
sal of  the  judgment. 

The  judgment  will  be.  affirmed. 
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John  C.  Choate 

v. 
Mask  Hathaway, 

Practice— presumption  in  favor  of  judgment  when  no  bill  of  exceptions 
appears  in  the  record.  Where  there  is  no  bill  of  exceptions  showing  what 
evidence  was  heard  before  the  court  below,  or  that  any  exception  was  taken 
to  the  rulings  of  the  court,  the  presumption  is  that  the  court  had  facts  before 
it  which  authorized  and  justified  the  judgment  rendered. 

"Writ  of  Error  to  the  Circuit  Court  of  McHenry  county; 
the  Hon.  T.  D.  Murphy,  Judge,  presiding. 

Mr.  Frank  Crosby,  for  the  plaintiff  in  error. 

Mr.  James  H.  Slavin,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
circuit  court  of  McHenry  county,  rendered  at  the  March  term, 
1873. 

It  appears,  from  the  transcript  of  the  proceedings  before  us, 
that  on  the  2d  day  of  November,  A.  D.  1872,  John  C.  Choate, 
administrator  of  the  estate  of  Hiram  Hathaway,  deceased,  filed 
a  petition  in  the  county  court  of  McHenry  county,  for  leave  to 
sell  certain  real  estate  to  pay  the  debts  of  the  deceased.  Mark 
Hathaway,  one  of  the  defendants  to  the  petition,  filed  his  an- 
swer, under  oath,  to  which  exceptions  were  filed  and  overruled, 
and  the  prayer  of  the  petitioner  was  denied.  John  C.  Choate, 
the  administrator,  then  prosecuted  an  appeal  to  the  circuit 
court,  which  was  dismissed  at  the  March  term,  1873. 

Two  errors  are  assigned: 

First — The  circuit  court  erred  in  ordering  the  appeal  dis- 
missed. 

Second — In  not  sustaining  the  exceptions  to  the  answer. 

The  plaintiff  in  error  is  in  no  position  to  insist  upon  the 
errors  assigned.     The  record  does  not  show  that  any  exception 
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was  taken  to  the  decision  of  the  court  in  dismissing  the  appeal, 
nor  is  there  any  bill  of  exceptions  in  the  record,  showing  the 
ground  upon  which  the  court  predicated  its  judgment. 

Under  these  circumstances,  we  must  presume  the  court  had 
facts  before  it  which  fully  authorized  and  justified  the  judg- 
ment rendered.  If  the  judgment  was  unauthorized,  the  plain- 
tiif  in  error  should  have  taken  a  bill  of  exceptions,  showing  the 
facts  upon  which  the  judgment  was  predicated. 

In  the  absence  of  proof,  the  presumption  must  prevail  that 
the  decision  was  warranted  by  the  facts  before  the  court.  The 
People  v.  Green,  54=  111.  280. 

No  substantial  error  appearing  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Talbot  Spicer 


Allen  Eobinson  et  al. 

1.  Judgment  lien  upon  land  conveyed.  A  purchaser  of  land  who  pays 
a  sufficient  consideration,  receives  a  deed  and  goes  into  possession  before 
a  judgment  against  a  prior  owner  and  grantor  becomes  a  lien  thereon, 
will  hold  the  same,  although  the  conveyance  by  the  judgment  debtor  to  his 
grantor  was  fraudulent  as  to  creditors,  where  he  has  no  notice  of  the  fraud 
at  the  time  of  his  purchase. 

2.  Fraudulent  conveyance — bona  fide  purchaser  protected.  Although 
a  conveyance  of  land  is  made  to  defraud  the  grantor's  creditors,  an  innocent 
purchaser  for  a  sufficient  consideration,  without  notice  of  the  fraud,  will  be 
protected,  and,  taking  the  title  clear  and  pure  in  his  hands,  he  may  transfer 
the  same,  purged  from  the  fraud,  to  his  grantor,  and  take  back  a  mortgage 
for  the  unpaid  purchase  money,  which  will  be  good  as  against  the  creditors 
of  the  first  grantor. 

Appeal  from   the   Circuit    Court  of  Mercer  county;    the 
Hon.  G-eorg-e  W.  Pleasants,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Talbot  Spicer  against  Allen 
Robinson,  Ambrose  McDowell  and  Anthony  S.  Burdick,  to  set 
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aside  certain  conveyances  as  having  been  made  to  defraud  the 
creditors  of  Robinson. 

It  appears  that  Robinson,  on  January  5,  1870,  conveyed  the 
land,  being  the  north  half  of  the  south-west  quarter  of  section 
19,  township  14  north,  range  1  west,  in  Mercer  county,  to  Am- 
brose McDowell,  and  that  the  latter,  on  August  12,  1870,  con- 
veyed the  same  to  Anthony  S.  Burdick,  which  last  deed  was 
recorded  on  September  26,  1870.  On  November  5, 1870,  Bur- 
dick recon veyed  the  premises  to  McDowell,  taking  a  mortgage 
on  the  land  for  the  purchase  money. 

On  September  5,  1870,  a  transcript  of  a  judgment  before  a 
justice  of  the  peace  was  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  wherein  R.  H.  Spicer  &  Co.  were  plaintiffs,  and 
said  Robinson  was  defendant.  On  the  8th  day  of  the  same 
month,  an  execution  was  issued  upon  the  transcript,  under 
which  the  land  in  controversy  was  sold  by  the  sheriff  to  Reu- 
ben JEL  Spicer.  After  the  sale,  Talbot  Spicer  recovered  a 
judgment  against  Robinson,  before  a  justice  of  the  peace,  and 
on  December  11,  1871,  a  transcript  of  this  judgment  was  also 
filed  in  the  office  of  the  circuit  clerk,  and  an  execution  issued 
thereon.  The  twelve  months  having  expired  from  the  sale  to 
Reuben  H.  Spicer,  Talbot  Spicer,  as  a  judgment  creditor,  re- 
deemed the  land  from  such  sale,  and  became  the  purchaser  at 
sheriff's  sale  under  the  last  named  execution,  and  received  a 
sheriff's  deed  for  the  land. 

This  bill  sought  to  set  aside  the  conveyance  from  Robinson 
to  McDowell,  as  made  without  consideration,  and  to  defraud 
Robinson's  creditors,  and  to  set  aside  the  deed  from  McDowell 
to  Burdick,  the  deed  from  Burdick  to  McDowell,  and  the 
mortgage  from  McDowell  to  Burdick,  on  the  ground  that 
Burdick  had  notice  of  the  fraudulent  purpose  of  the  deed  from 
Robinson  to  McDowell. 

The  cause  was  heard  on  bill,  answers,  replication  and  testi- 
mony preserved  in  the  record.  On  the  hearing,  the  court  dis- 
missed the  complainant's  bill,  from  which  decree  .the  com- 
plainant appealed  to  this  court. 
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Mr.  I.  3S".  Bassett,  for  the  appellant. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  case  the  evidence  clearly  fails  to  show  that  Burdick 
had  any  notice  of  any  fraud,  if  any  existed,  in  the  previous 
sale,  when  he  purchased  of  McDowell.  Burdick  purchased  for 
value,  without  notice  of  any  fraudulent  intent  on  the  part  of 
Bobinson  or  McDowell.  He  paid  a  sufficient  consideration, 
received  a  deed,  and  went  into  possession  before  Spicer  filed 
his  transcript  to  obtain  a  lien  against  his  debtor,  Bobinson. 
Thus  it  will  be  seen  that  Bobinson  had  conveyed  the  land,  and, 
whether  fraudulently  or  not,  to  McDowell,  all  the  title  had 
passed  to  Burdick  before  Spicer  filed  his  transcript.  He  was 
the  owner  by  purchase  in  good  faith  without  notice,  and  Spicer 
acquired  no  lien  against  the  land,  because  Burdick  owned  it, 
and  Bobinson  had  no  interest  therein  upon  which  the  judg- 
ment could  operate  as  a  lien. 

Even  if  the  sale  from  Bobinson  to  McDowell  was  fraudu- 
lent, and  contrived  to  hinder  and  delay  the  creditors  of  Bob- 
inson, still,  when  Burdick  purchased  in  good  faith  for  value, 
and  went  into  possession,  he  acquired  title  as  against  the  cred- 
itors, as  though  the  transaction  was  fair  and  honest  between 
McDowell  and  Bobinson.  Burdick's  good  faith  in  purchasing 
the  title  purified  it  from  the  taint  of  its  previous  fraud,  and 
the  demands  of  justice  require  this  to  be  so,  as  it  would  be  a 
fraud  on  such  a  purchaser,  acting  in  good  faith,  to  sweep  away 
property  thus  acquired,  when  he  had  applied  at  all  known 
sources  of  information,  and  learned  the  title  was  clear,  by  a 
debt  owing  by  a  previous  grantor,  for  his  fraud,  of  which  the 
innocent  purchaser  could  not  learn.  But  there  are  a  great 
number  of  authorities  which  hold  that  such  an  innocent  pur- 
chaser must  and  will  be  protected;  nor  are  there,  so  far  as  we 
know,  any  to  the  contrary. 

Burdick,  then,  having  purchased  free  from  any  lien  or  claim 
of  the  creditors,  to  subject  the  land  to  their  debts,  he  could 
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convey  to  another  the  title  he  thus  obtained,  in  the  like  condi- 
tion in  which  he  received  it.  This  is  so  clearly  the  law,  that 
it  needs  the  citation  of  no  authorities  in  its  support.  The  title 
having  become  pure  and  clear  in  his  hands,  he  could  unques- 
tionably transmit  such  a  title  to  a  grantee. 

It  satisfactorily  appears  that  Burdick  paid  for  the  premises 
by  releasing  it  from  a  deed  of  trust  to  secure  a  debt  which 
amounted  to  about  $1200,  and  selling  to  McDowell  a  house 
and  lot  in  New  Boston  for  the  balance  of  what  was  called  a 
consideration  of  $2000. 

McDowell,  when  he  purchased  of  Robinson,  had  assumed  to 
pay  off  the  deed  of  trust  to  Edwards  as  a  part  of  the  consid- 
eration, and  to  pay  $400,  and  there  is  no  dispute  that  the 
claim  of  Edwards  was  a  fair  and  honest  incumbrance. 

There  being  no  question  that  Burdick  paid  the  Edwards 
debt,  and  the  balance  of  the  purchase  money  being  paid  in 
property  or  otherwise,  and  obtaining  possession  before  com- 
plainant filed  his  transcript,  he  took  free  from  the  claim  of 
appellant,  and  being,  as  we  have  seen,  a  bona  fide  purchaser 
when  he  sold  back  to  McDowell  he  could  undoubtedly  take  a 
mortgage  that  would  secure  the  purchase  money. 

Whether  McDowell  had  been  previously  engaged  in  assist- 
ing to  defraud  Robinson's  creditors  or  not,  could  not  affect 
Burdick's  mortgage  on  the  land  to  secure  his  debt  for  the  pur- 
chase and  loaned  money,  amounting  to  over  $2000,  which, 
from  the  evidence,  we  think,  is  more  than  the  land  is  worth. 
It  would  be  highly  inequitable  and  unjust  to  declare  this  mort- 
gage void,  when  Burdick  owned  the  land  free  from  all  incum- 
brance when  he  sold  to  McDowell,  whatever  he  might  have 
previously  done.  To  do  so,  it  would  have  been  necessary  to 
have  connected  both  McDowell  and  Burdick  with  Robinson's 
fraudulent  purposes.  But  whatever  the  evidence  may  show  as 
to  Robinson  and  McDowell,  we  think  it  fails  to  show  Burdick 
participated  in  or  had  notice  of  any  intended  fraud  when  the 
conveyance  was  made  by  Robinson  to  McDowell.  He  must 
be  protected  in  his  purchase,  and  the  proceeds  of  the  sale, 
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which  are  a  lien  on  the  land,  and  that  lien  in  favor  of  appellee, 
must  be  preserved. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Arthur  Pritchard 

v. 

Martin  Daly. 

Arbitration — when  party  may  sue  upon  original  cause  of  action  after 
award.  Where  two  neighbors  submit  their  respective  claims  for  damages 
growing  out  of  depredations  upon  each  others  crops,  by  their  cattle,  respect- 
ively, to  arbitrament,  and  the  arbitrators  only  consider  the  claims  of  one, 
and  award  him  damages,  and  refuse  to  consider  or  hear  evidence  as  to  the 
claims  of  the  other,  the  latter  may  pay  the  award  and  then  maintain  a  suit 
upon  his  original  claim. 

Writ  of  Error  to  the  Circuit  Court  of  Marshall  county; 
the  Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Barnes  &  Muir,  for  the  plaintiff  in  error. 
Messrs.  Bangs  &  Shaw,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  brought  before  a  justice  of 
the  peace  of  Marshall  county,  by  Martin  Daly,  against  Arthur 
Pritchard,  to  recover  damages  for  injury  to  plaintiff's  crops 
by  the  stock  of  defendant,  which  resulted  in  a  judgment  for 
the  plaintiff  for  fifty  dollars.  On  appeal  by  the  defendant  to 
the  circuit  court,  the  cause  was  there  tried  by  a  jury,  and  a  ver- 
dict rendered  in  favor  of  the  plaintiff  for  thirty-five  dollars, 
upon  which  judgment  was  rendered,  to  reverse  which  the  de- 
fendant brings  the  record  here  by  writ  of  error. 

The  only  question  of  any  importance  raised  by  the  plaintiff 
in  error  is,  can  a  party  who  has  submitted  his  case  to  arbitra- 
tion, and  he  himself  has  performed  the  award,  bring  his  action 
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against  the  other  party  on  the  original  cause  of  action,  and  re- 
cover? 

These  parties  were  neighbors,  and  their  crops  subject  to  dep- 
redation by  the  cattle  of  each,  which  occasioned  law  suits. 
The  matters  in  dispute  between  them,  arising  out  of  these  dep- 
redations, were  submitted  to  the  arbitrament  and  determination 
of  three  persons  chosen  by  themselves,  who,  without  hearing 
the  case  of  plaintiff,  or  passing  upon  his  claim  for  damages, 
awarded,  in  favor  of  plaintiff  in  error,  the  sum  of  fifty-two 
dollars.  This  award  the  defendant  in  error  paid,  and  then 
brought  this  action. 

The  right  of  recovery,  on  his  part,  is  placed  on  the  ground 
that  the  arbitrators  did  not  take  into  consideration  the  plain- 
tiff's claim  for  damages,  though  urged  so  to  do  by  the  plain- 
tiff, nor  did  they  hear  any  evidence  in  his  behalf,  they  supposing 
they  were  to  consider  only  the  damages  done  by  Daly's  cattle 
to  Pritchard,  although  all  matters  in  difference  had  been  sub- 
mitted. That  an  action,  under  such  circumstances,  can  be 
maintained,  has  been  often  held  by  this  court,  and  is  not  ques- 
tioned anywhere.  McDonald  v.  Bacon,  3  Scam.  428;  Bal- 
lance  v.  Underhill,  id.  458. 

The  arbitrators  had  full  notice  of  plaintiff's  claim,  but  did 
not  pass  upon  it,  and,  as  to  it,  the  award  has  no  effect.  Whet- 
stone v.  Thomas,  25  111.  361. 

An  examination  of  the  testimony  shows  clearly,  that  at  the 
meeting  of  the  arbitrators,  the  plaintiff  made  his  claim  to 
damages,  which  they  did  not  consider;  and  this  is  proved  by 
the  arbitrators  themselves,  who  are  competent  witnesses  for 
such  purpose.     3  Phil,  on  Ev.  82. 

This  is  in  no  sense  an  impeachment  of  the  award.  Sjpurck 
v.  Crook,  19  111.  415. 

As  to  the  objections  to  the  instructions,  the  first  for  plain- 
tiff is  not  correct,  but  the  testimony  is  so  full  and  conclusive 
that  the  plaintiff's  claim  was  not  adjudicated,  that  it  could 
not  have  done  the  defendant  any  injury. 

The  term  "  explained,"  as  used  in  the  second  instruction, 
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was  not  applicable,  nor  was  there  any  attempt  to  explain  the 
award  by  parol;   consequently  no  harm  was  done  by  its  use. 

We  see  nothing  objectionable  in  the  other  instructions  for 
plaintiff.  As  to  those  of  the  defendant,  they  were  properly 
refused. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Jacob  A.  Wood 
v. 
Ephratm  Hildreth. 

Verdict — not  disturbed  where  evidence  is  conflicting.  Where  the  evidence 
is  conflicting  and  two  juries  have  found  the  same  verdict,  the  judgment  will 
not  be  reversed,  especially  where  it  does  not  appear  from  the  record  that 
justice  has  not  been  done. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  A.  B.  Coon,  for  the  appellant. 

Messrs.  Slavtn  &  Smith,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  by  appellant  against  appellee  before  a 
justice  of  the  peace.  A  trial  before  a  jury  in  that  court  re- 
sulted in  a  verdict  for  appellee,  and  from  the  judgment  ren- 
dered thereon  he  prosecuted  an  appeal  to  the  circuit  court, 
where  the  cause  was  again  tried  by  a  jury,  with  a  like  result. 
We  are  now  asked  to  reverse  the  judgment  for  the  sole  reason, 
the  verdict  is  against  the  weight  of  the  evidence.  This  we 
must  decline  to  do. 

The  controversy  is  in  regard  to  the  price  of  a  washing  ma- 
chine. Appellant  claims  he  made  an  absolute  sale  of  the 
machine  to  appellee  through  his  agent,  DeGraw.     Appellee's 
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theory  is,  it  was  only  a  conditional  sale.  Evidence  was  offered 
by  appellee  tending  to  prove  the  machine  was  utterly  worth- 
less. It  had  been  warranted  to  be  a  good  machine.  After  it 
had  been  tested  it  was  returned  to  appellant's  shop,  but  after- 
wards sent  back  to  appellee's  house  during  his  absence,  and 
without  his  knowledge  or  consent. 

The  testimony  on  all  the  points  at  issue  between  the  parties 
is  contradictory  in  the  extreme;  so  much  so  that  we  do  not 
feel  at  liberty  to  disturb  the  verdict,  and  especially  after  the 
questions  have  been  passed  upon  by  two  juries  with  a  like 
result.  They  had  a  better  opportunity  to  judge  of  the  credi- 
bility of  the  several  witnesses  than  we  can  have,  and  we  can 
not  undertake  to  reverse  their  decision  in  a  case  where  the  evi- 
dence is  so  conflicting.  Aside  from  this  consideration,  we  can 
not  say,  upon  the  whole  evidence  in  the  record,  that  justice  has 
not  been  done. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Toledo,  Peoria  and  Warsaw  Railway  Co. 

v. 

Daniel  Parker. 

Practice — instructions  must  be  excepted  to  when  given.  No  advantage 
can  be  taken  in  this  court  to  the  giving  of  an  erroneous  instruction  in  the 
court  below,  unless  it  appears  exception  was  taken  at  the  time. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbtjry,  Judge,  presiding. 

Messrs.  Ingersoll  &  Puterbattgh,  for  the  appellant. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  against  the  railway  company,  to  recover 
for  damages  caused  by  fire  communicated  by  a  locomotive 
engine. 
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The  company  appeals  from  the  judgment  rendered  against 
it,  and  assigns  as  error  the  giving  and  refusing  of  instructions, 
and  that  the  verdict  was  against  the  evidence. 

The  instructions  given  for  the  plaintiff,  or  its  portion  of 
them,  were  wrong;  but  there  does  not  appear  to  have  been  any 
exception  taken  to  them  when  given,  and  no  advantage  can  be 
taken  of  the  alleged  error. 

The  refusal  of  an  instruction  for  the  defendant  was  excepted 
to,  which  was  as  follows: 

"  The  court  instructs  the  jury,  that  negligence  on  the  part  of 
defendant  in  setting  fire  to  the  grass,  from  whence  it  commu- 
nicated with  the  plaintiff's  fences,  is  not  to  be  presumed,  and 
unless  the  plaintiff  has  shown  negligence  on  the  part  of  the 
defendant  by  a  preponderance  of  the  evidence,  you  will  find 
for  the  defendant." 

Negligence  was  not  to  be  presumed  in  the  absence  of  evi- 
dence to  warrant  the  presumption,  but  if  there  was  such  evi- 
dence, the  presumption  might  be  indulged.  To  say,  absolutely, 
that  negligence  was  not  to  be  presumed,  was  to  pass  upon  the 
evidence,  and  virtually  say  that  it  was  insufficient  to  warrant 
the  presumption.  We  do  not  think  the  court  was  required  to 
give  the  instruction. 

We  see  no  reason  to  disturb  the  finding  of  the  jury  upon  the 
evidence.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


L.  J,    HOBAET 

V. 

Edwin  F.  Eeeves  et  al. 

Mechanic's  lien — sufficiency  of  petition  as  to  compliance  with  contract. 
Where  a  contract  requires  the  contractor  to  furnish  the  material  and  com- 
plete a  building,  but  contains  a  clause,  that  the  owner  is  to  pay  a  third  party 
a  certain  sum  by  assuming  bills  for  lumber  for  the  building,  and  to  a  cer- 
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tain  extent,  and  the  balance  of  such  sum  when  such  other  party  completes 
the  carpenter  work,  a  petition  by  such  contractor  for^a  mechanic's  lien, 
which  sets  out  these  facts,  and  avers  that  the  third  party  furnished  the  lum- 
ber and  finished  the  carpenter  work,  and  that  the  contractor  furnished  mate- 
rial and  completed  the  balance  of  the  work,  and  that  the  entire  w^ork  is 
completed  and  the  building  accepted  by  the  owner,  shows  a  substantial 
compliance  with  the  contract,  and  is  sufficient  to  entitle  him  to  a  lien. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Barber  &  Lackner,  for  the  appellant. 

Messrs.  Sleeper  &  Whtton,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  filed  in  the  circuit  court  of  Cook  county, 
by  appellees  against  appellant,  to  enforce  a  mechanic's  lien. 

Appellant  filed  a  general  demurrer  to  the  petition,  which 
the  court  overruled,  and  a  decree  was  entered  in  favor  of  ap- 
pellees. 

The  only  objection  made  to  the  petition  is,  that-  it  fails  to 
show  a  performance  of  the  contract  on  the  part  of  the  peti- 
tioners. 

The  objection  is  not  tenable.  The  contract  set  out  in  the 
petition,  it  is  true,  requires  appellees  to  furnish  the  material 
and  complete  the  building.  It,  however,  contains  a  clause 
that  appellant  is  to  pay  J.  S.  Miller  $1000,  by  assuming  the 
bills  for  the  lumber  for  the  building  to  the  amount  of  $700, 
and  the  balance  to  be  paid  to  J.  S.  Miller  when  he  completes 
the  job  of  carpenter  work. 

It  is  averred  in  the  petition,  that  it  was  agreed  that  Miller 
should  furnish  all  lumber  and  do  all  the  carpenter  work,  and 
appellees  should  furnish  the  material  and  do  all  the  mason 
work.  It  is  also  averred,  that  appellees  furnished  the  material 
and  did  all  the  mason  work,  and  that  Miller  furnished  the 
material  and  did  the  carpenter  work.  That  the  entire  work 
has  been  completed,  and  the  building  accepted  by  appellant. 

This,  we  regard  as  sufficient.     The  contract  expressly  shows 
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that  Miller  was  to  furnish  the  material  and  do  the  carpen- 
ter work,  and  the  averment  that  the  carpenter  work  was  all 
completed  by  Miller,  shows  a  substantial  performance  of  the 
contract  by  appellees. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


John  Fagan 

v. 

Theodore  Schultz  et  al. 

Chancery — rescission  of  contract.  On  a  bill  for  the  rescission  of  a  con- 
tract and  cancellation  of  a  deed,  made  by  a  party  who  had  but  recently 
become  of  age,  but  after  he  had  made  a  settlement  with  his  guardian,  it 
appeared  that  the  consideration  paid  for  the  conveyance  was  $1000,  and  that 
the  property  was  worth  about  $3000,  but  that  the  title  of  the  grantor  to  a 
portion  of  it  was  doubtful.  It  also  appeared,  that  the  purchaser  was  a  part- 
ner of  the  guardian  of  the  party  selling,  but  that  the  guardian  had  no  interest 
in  the  purchase :  Held,  that  the  fact  of  the  partnership  of  the  guardian  and 
the  purchaser  did  not  raise  any  presumption  of  fraud  in  the  purchase,  and 
that,  in  view  of  the  possible  litigation  over  the  title,  the  inadequacy  of  price 
was  such  as  to  impeach  the  fairness  of  the  transaction. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Barber  &  Lackner,  for  the  appellant. 

Messrs.  Ritnyan,  Avery  &  Comstock,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  in  equity,  for  the  rescission  of  a  contract  and 
the  cancellation  of  a  deed  of  conveyance  for  a  tract  of  land, 
situate  in  the  town  of  Jefferson,  in  the  county  of  Cook.  It 
appears  that  the  property  in  controversy  belonged  to  James 
Fagan,  and  was  his  homestead  during  his  life,  and  that  he 
34— 73d  III. 
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made  his  last  will  and  testament,  by  which,  after  providing  for 
the  payment  of  his  debts,  he  bequeathed  to  five  of  his  heirs  his 
personal  property,  to  be  equally  divided  among  them.  And 
the  will  contained  this  further  clause:  "To  my  son,  John 
Fagan,  I  give  my  farm,  known  as  my  homestead,  which  is  to 
be  kept  for  his  benefit  until  he  shall  be  21  years  of  age." 

It  appears  that  one  Frank  Wulf  was  appointed,  after  the 
death  of  testator  and  on  the  probate  of  the  will,  administrator, 
with  the  will  annexed,  the  executor  named  in  the  will  having 
refused  to  act.  Afterwards,  in  1866,  he  was  also  appointed  as 
guardian  of  John  Fagan,  and  on  his  arriving  of  age,  about  the 
30th  of  January,  1873,  he  had  a  settlement  with  his  guardian, 
and  about  the  middle  of  February,  of  that  year,  he  sold  the 
premises  to  Theodore  Schultz  for  $1000,  which  was  paid  at  and 
.soon  after  the  sale. 

He  claims  that  he  was  kept  in  ignorance  of  his  rights,  and 
that  Wulf,  his  guardian,  repeatedly  stated  to  him,  that  he, 
under  the  will,  had  only  a  title  to  one-eighth  part  of  the  land; 
that  he  had  taken  legal  advice,  and  that  Kunyan  and  others 
had  so  informed  him ;  that  complainant  believed  the  statement. 
of  his  guardian,  and  that  he  supposed  he  was  only  selling  an 
interest  of  one-eighth  part  of  the  tract,  and  did  not  intend  to 
sell  the  whole;  that  Wulf,  Schultz  and  one  Peters  were  in 
partnership  in  manufacturing  brick  on  the  premises,  and  had 
been  for  two  or  three  years  before  complainant  came  of  age; 
that  they  combined  to  cheat  and  defraud  him  out  of  the  land, 
and  that  the  purchase  was  made  under  the  influence  of  the 
fraudulent  representations  of  his  guardian,  for  their  benefit,  at 
about  one-eighth  of  its  value. 

A  hearing  was  had,  when  the  bill  was  dismissed  so  far  as  it 
related  to  this  land  and  the  prayer  to  set  aside  the  sale  and  to 
cancel  the  deed,  and  the  case  is  brought  here,  and  we  are  asked 
to  reverse  that  decree. 

The  evidence,  we  think,  largely  preponderates  in  favor  of 
the  theory  that  complainant  intended  to  sell  all  of  his  interest 
in  the  premises,  be  that  what  it  might.  He  had  consulted  a 
lawyer,  who  informed  him  that  he  would,  for  $500,  secure  the 
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title  to  the  entire  tract.  This  advice  was  given  to  him  on  an 
inspection  of  a  copy  of  the  will,  and  the  attorney  was  of  his 
own  choice,  and  one  in  whom  he  had  confidence,  we  may  rea- 
sonably presume.  Pie  seems  to  have  been  reckless,  dissipated 
and  wasteful,  in  a  high  degree.  He  wasted  his  money  in  reck- 
less debauchery  with  great  rapidity,  and  seemed  to  have  no 
care  for  the  future,  or  to  save  any  of  his  means;  but  it  is  clear 
that  he  was  sober  when  he  made  the  sale,  and  whilst  the  evi- 
dence shows  that  the  property  was  worth  from  $2800  to  $3000, 
he  sold  it  for  $1000.  But,  had  he  retained  it,  and  litigation 
had  ensued,  as  we  think,  from  the  evidence,  would  have  been 
the  case,  he  would,  in  the  end,  not,  perhaps,  have  realized  more 
than  he  did.  It  is  true,  his  attorney  offered,  for  $500,  to  re- 
move all  doubt,  and  leave  his  title  clear.  The  inadequacy  of 
price  is  not  so  gross  as  to  constitute  ground  for  setting  aside 
the  sale. 

It  is  urged,  that  the  relation  of  guardian  and  ward  gave  the 
former  an  undue  influence  over  the  latter,  which  was  exercised 
to  instill  the  belief  on  the  part  of  the  ward  that  the  title  was 
defective,  and  at  least  uncertain  to  more  than  one-eighth,  and 
the  property  was  of  little  value.  The  clause  in  the  will  devis- 
ing the  property  to  appellant  was  so  worded  as  to  leave  doubt 
on  the  minds  of  persons  not  highly  educated,  and  having  lim- 
ited legal  knowledge,  and  Wulf  may  have  been,  and  probably 
was,  honest  in  all  he  said  in  reference  to  the  provisions  of  the 
will.  He  does  not  admit  that  he  stated  he  had  consulted  sev- 
eral lawyers,  and  that  he  only  spoke  their  opinions.  As  to  his 
attempting  to  make  appellant  believe  that  the  property  was 
of  little  value,  we  think  that  is  entirely  disproved,  as  appellant 
says  that  Wulf,  but  a  short  time  before  he  arrived  at  age,  said 
to  him,  if  he  wanted  to  sell  the  property  on  arriving  of  age, 
he  would  purchase  it,  and  that  it  was  worth  from  $3000  to 
$4000.  This,  from  the  evidence,  was  its  full  value,  if  not 
more.  This  explodes  all  pretense  that  Wulf  endeavored  to 
depreciate  its  value,  and  is  a  strong  circumstance  going  to  re- 
but the  claim  that  he  endeavored  to  make  the  impression  that 
Fagan  had  no  title  to  but  one-eighth  part  of  the  tract.     Other- 
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wise,  why  offer  to  purchase  the  tract,  and  not  his  interest  in  the 
tract?  Why  intimate  that  he  would  give  from  $3000  to  $4000 
for  it?  This  has  the  appearance  of  neither  depreciating  the 
title  nor  the  price. 

It  is  also  urged,  that  Wulf,  Schultz  and  Peters  were  part- 
ners in  the  manufacture  of  brick  on  the  place,  and  were  paying 
rent  for  its  use,  and  that  the  purchase  was  made  for  them 
jointly,  and  the  influence  of  Wulf  was  used  to  obtain  the  prop- 
erty at  the  low  rate  it  was  purchased;  that  one  of  the  partners 
was  used  to  give  the  color  of  fairness  to  the  transaction.  We 
fail  to  see  anything  more  than  the  conclusion  of  a  highly  sus- 
picious mind  in  all  these  facts. 

The  habits  and  course  of  life  pursued  by  appellant  depreci- 
ates largely  the  value  of  his  evidence  as  to  what  was  said  to 
make  him  distrust  the  title,  and  all  three  of  the  partners  deny, 
in  the  most  unequivocal  terms,  that  there  was  any  plan, 
arrangement  or  understanding  that  they  were  to  purchase  the 
property.  And  Wulf  and  Peters  both  deny  they  have  any  in- 
terest in  the  land.  Peters  and  Schultz  both  testify  that  the 
former  was  to  have  an  interest  in  the  land  because  the  latter 
did  not  have  the  necessary  means  to  purchase  it,  and  that  the 
first  deed  was  drawn  to  them  jointly,  but  finding  that,  by  mis- 
take, other  land  was  conveyed,  when  they  came  to  correct  the 
mistake,  by  executing  a  new  deed,  Peters  not  desiring,  even  at 
the  price,  to  have  an  interest  in  the  land,  he  gave  it  up  to 
Schultz,  to  whom  the  deed  was  executed.  Peters  then  loaned 
Schultz  money  to  assist  him  in  making  the  payments.  No 
witness  contradicts  the  testimony  of  these  three  witnesses, 
and  the  circumstances  do  not  overcome  their  evidence. 

We  have  yet  to  learn  that  the  purchase,  by  one  partner,  of 
land  or  property  not  in  the  line  of  their  business,  is  evidence 
that  it  is  for  the  benefit  of  the  firm,  whether  bought  at  its  full 
value  or  at  but  one-third  or  one-half. 

Again,  Wulf  and  Peters  both  testify  that  they  knew  nothing 
of  the  intended  purchase  until  it  was  completed,  and  in  this 
they  are  not  contradicted. 

Schultz  testifies  that,  when  appellant  offered  to  sell  to  him, 
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he  declined,  but  proposed  to  rent  at  double  the  value  of  the 
rent,  rather  than  purchase.  He  says  he  did  not  want  to  buy, 
because  he  lacked  means,  but  preferred  to  pay  double  rent, 
rather  than  remove  the  machinery  for  making  brick;  that  ap- 
pellant only  asked  $1500,  but  he  declined  to  give  it,  because 
he  feared  the  other  heirs  would  contest  the  will,  which  seems 
to  have  been  contemplated  by  a  portion  of  them  at  least. 

Appellant  seems  to  have  been  determined  to  sell,  if  not  to 
Schultz,  to  some  one  else,  at  some  price,  and,  from  his  habits 
and  character,  he  would  probably  have  taken  even  less  than  he 
got. 

It  is  urged  that  Wulf  used  Schultz  to  purchase,  because  he 
knew  if  he  purchased,  his  trust  relation  to  appellant  would 
render  the  sale  voidable,  if  a  full  and  fair  price  were  not  paid. 
This  is,  to  our  minds,  very  improbable,  as  there  is  no  evidence 
that  he  had  the  requisite  amount  of  legal  knowledge  to  have 
prevented  him  from  purchasing,  had  he  so  desired.  From  the 
evidence,  it  appears  he  was  obliged  to  consult  with  Davis  as 
to  the  manner  in  which  he  should  settle  with  his  ward,  and 
even  had  him  to  draw  the  receipt  to  be  given  on  the  settle- 
ment. This  would  seem  to  imply  that  he  was  not  well  in- 
formed on  nice  legal  questions,  and  there  is  no  evidence  that 
he  took  advice,  and  he  was  not  even  asked  whether  he  had. 
Appellant's  counsel,  we  think,  accredits  him  with  an  undue 
amount  of  legal  knowledge,  when  he  insists  that  he  knew  he 
could  not  purchase  in  his  own  name,  and  employed  another 
for  the  purpose. 

All  the  evidence  considered,  we  are  unable  to  see  that  the 
transaction  is  fraudulent.  On  the  contrary,  it  has,  except  the 
very  low  price  paid,  all  the  appearance  of  ordinary  trans- 
actions of  the  kind,  and  Schultz  seems  to  have  been  unable  to 
pay  more,  and  appellant  was  willing  to  and  did  accept  the 
$1000  for  the  land ;  nor  have  we  been  able  to  find  any  sufficient 
evidence  authorizing  the  setting  aside  of  the  sale  and  the  can- 
cellation of  the  deed. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Wilson  Sewing  Machine  Company 

v. 

William  W.  Boyington. 

Corporation — wlien  liable  for  acts  of  its  officers  and  agents.  If  the  offi- 
cers and  agents  of  a  corporation  contract  with  other  persons,  and  in  their 
negotiations  so  act  as  to  induce  such  persons  to  believe  they  are  acting  for 
the  corporation,  and  credit  is  given  upon  that  belief,  the  corporation  will  be 
liable,  although  such  officers  and  agents  were  not,  in  fact,  acting  for  it  in 
such  negotiations. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Dickey  &  Caulfield,  for  the  appellant. 

Mr.  Frederick  Ulmann,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  William  W.  Boyington,  an 
architect,  residing  in  Chicago,  against  the  Wilson  Sewing  Ma- 
chine Company,  an  Ohio  corporation,  to  recover  for  services 
as  an  architect,  in  drawing  plans  for  a  building.  The  cause 
was  tried  by  the  court  below  without  a  jury,  and  judgment 
rendered  against  the  company  for  two  hundred  dollars,  from 
which  the  company  has  appealed. 

The  errors  assigned  present  but  the  single  question,  whether 
the  evidence  is  sufficient  to  support  the  finding  and  judgment. 
There  is  no  dispute  that  the  plans  were  prepared  and  worth 
the  sum  charged.  The  contest  is  as  to  the  company's  liability 
to  pay. 

This  company  had  a  branch  office  in  Chicago,  devoted  to  its 
business  of  manufacturing  and  selling  sewing  machines. 

In  behalf  of  the  plaintiff  below,  the  plaintiff  himself  testi- 
fied, that  in  June,  1872,  Mr.  Wilson,  (the  president,  executive 
manager,  and  principal  stockholder  of  the  company,)  together 
with  Mr.  Sawyer,  (the  manager  and  superintendent  of  its  Chi- 
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cago  office,)  called  at  his  office,  and  stated  his  business  to  be  to 
procure  plans  for  the  erection  of  a  building  for  the  defendant; 
that  they  had  some  conversation  as  to  the  style  of  building 
most  suitable  for  defendant.  ~No  agreement  was  made  then, 
but  Wilson  and  Sawyer  left,  Wilson  saying  he  would  commu- 
nicate with  him  further.  Afterwards,  at  the  company's  office 
in  Chicago,  Williams,  (the  associate  manager  of  the  Chicago 
office),  gave  Boyington  more  specific  instructions  as  to  the 
style  of  building  wanted,  etc.  At  the  same  interview,  Wil- 
liams told  plaintiff  to  make  the  plan  as  speedily  as  possible,  as 
the  company  was  in  need  of  better  quarters  and  wanted  to 
decide  upon  the  style  of  building. 

The  plan  was  made,  and  Williams  said  it  suited  them,  but 
owing  to  a  defect  in  the  title  of  the  lot  they  had  bargained  for, 
they  could  not  go  on  with  the  building. 

Howe,  draughtsman,  and  foreman  in  Boyington's  office,  tes- 
tified, that  on  June  14  or  15,  1872,  in  the  absence  of  Boying- 
ton, Williams  called  at  the  office,  said  he  was  the  defendant's 
agent,  and  wanted  some  plans  for  a  building  to  be  erected  for 
that  company.  Williams  gave  Howe  the  dimensions  of  the 
lot  and  of  the  building,  and  some  instructions  as  to  the  style 
of  building  to  be  erected. 

In  behalf  of  the  defendant,  Sawyer  testified,  that  he  and 
Wilson  called  on  Boyington,  and  that  Wilson  spoke  to  Boy- 
ington about  making  a  plan  or  design  for  a  building  suitable 
for  the  defendant's  business,  and  said  he  was  not  certain  we 
could  get  the  lot. 

Williams  testified,  that  in  his  transactions  with  the  plaintiff 
he  was  acting  as  the  agent  of  Wilson  individually,  and  that  he 
understood  it  was  Wilson's  individual  matter,  and  that  he 
stated  to  plaintiff  Wilson  was  negotiating  for  a  lot  to  build 
upon  in  Chicago,  and,  in  view  of  putting  up  a  building,  he 
wished  to  obtain  from  plaintiff  a  plan,  etc. 

Wilson  testified,  that  his  transactions  with  the  plaintiff  were 
on  his  individual  account,  and  not  for  his  company.  Such 
was,  substantially,  the  testimony  as  respects  the  employment. 

The  question  of  liability,  as  we  conceive,  does  not  depend 
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upon  the  fact,  whether  it  was  the  company  itself  that  designed 
erecting  the  building,  or  whether  Wilson  contemplated  its 
erection  on  his  own  account,  and  meant  to  let  it  to  the  com- 
pany to  be  occupied  and  used  by  it  for  its  business;  but  rather 
upon  who  the  plaintiff  supposed  and  had  the  right  to  sup- 
pose, had  engaged  his  services.  If  Williams,  as  he  says,  was 
acting  as  the  agent  of  Wilson  individually,  and  understood  it 
was  Wilson's  individual  matter,  he  did  not  communicate  the 
fact  to  the  plaintiff.  If  Wilson's  transactions  with  plaintiff 
were  on  his  individual  account,  and  not  for  his  company,  he 
certainly  did  not  give  plaintiff  to  so  understand,  but  the  con- 
trary. We  can  not  doubt,  from  the  evidence,  that  plaintiff 
supposed,  and  had  the  right  to  suppose,  from  the  conduct  of 
the  highest  officer  and  the  manager  of  this  company,  that  he 
was  dealing  with  the  company,  and  that  the  company  was  his 
employer,  and  the  one  upon  whose  credit  the  services  were 
rendered. 

Under  such  circumstances,  we  think  the  company  should  be 
held  to  have  been  the  employer  of  the  services  of  plaintiff, 
and  to  be  bound  as  such,  even  though  it  might  not  have  been 
such  employer  in  fact. 

We  see  no  sufficient  reason  to  reverse  the  finding  of  the 
court,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  Culver,  impleaded,  etc. 

v. 

Alonzo  Elwell. 

1.  Practice — issue  must  be  made  before  trial,  if  demanded.  Where  the 
attention  of  the  court  is  called  to  the  fact  that  no  replication  has  been  filed 
to  the  answer  of  defendant,  and  defendant  objects  to  proceeding  in  the  cause 
until  an  issue  is  made,  it  is  error  for  the  court  to  disregard  the  objection  and 
compel  the  trial  to  proceed. 

2.  Mechanic's  lien — answer  setting  up  claim  of  a  like  lien  is  in  nature 
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of  a  cross-bill.  The  answer  of  a  sub-con  traotor,  to  a  petition  filed  by  another 
sub-contractor,  for  a  mechanic's  lien,  setting  up  a  like  claim,  is  in  the  nature 
of  a  cross-bill,  and  it  is  error  to  compel  the  owner  of  the  property  on  which 
the  lien  is  claimed  to  go  to  trial,  without  an  opportunity  to  answer  the  same. 

3.  Same— fund  out  of  which  sub-contractor  is  to  be  paid.  The  money 
which  may  remain  in  the  hands  of  the  owner,  and  due  to  the  original  con- 
tractor, after  all  deductions  are  made  to  which  the  owner  is  entitled,  is  the 
fund,  and  the  only  fund,  out  of  which  sub-contractors  are  to  be  paid. 

4.  A  decree  in  favor  of  sub-contractors  for  a  mechanic's  lien,  which  is 
against  the  owner  of  the  property  alone  (the  original  contractor  being  a 
party  to  the  suit  and  duly  served),  and  not  being  in  any  way  dismissed  from 
the  case,  and  there  being  no  finding  of  any  kind  as  to  him,  is  erroneous. 

5.  Same — when  against  several  buildings.  Where  a  mechanic's  lien  is 
sought  against  several  separate  buildings,  the  decree  must  be  against  each, 
for  the  value  of  work  and  material  on  it,  and  not  against  all  for  the  aggre- 
gate value  of  work  and  material  on  all. 

6.  Same — suit  for  labor  and  material  no  bar.  The  fact  that  a  suit,  by  a 
sub-contractor,  against  the  owner  and  original  contractor,  has  been  brought 
before  a  justice  of  the  peace,  under  the  statute,  and  is  still  pending,  is  no 
bar  to  his  enforcing  his  lien  by  decree. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Johnston,  Rogers  &  Appleton,  for  the  appellant. 

Messrs.  Prentiss  &  Hooke,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  by  petition,  instituted  in  the  circuit 
court  of  Cook  county  by  Alonzo  Elwell,  claiming  to  be  a  sub- 
contractor, under  a  contract  entered  into  between  John  Culver 
and  William  E.  Lockman,  to  erect  and  finish  for  Culver  five 
buildings  on  five  different  lots,  and  in  different  blocks,  in 
Culver's  addition  to  the  town  of  Evanston.  In  the  petition,  it 
was  alleged  that  certain  other  parties,  namely:  Philo  Marsh, 
Benjamin  Peoney,  and  others,  had  performed  labor  and  fur- 
nished materials  upon  the  buildings  in  question.  Marsh  and 
Peoney  appeared,  and  presented  their  claims  for  adjudication 
and  filed  separate  answers,  alleging  they  had  furnished  mate- 
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of  the  original  contract  between  Culver  and  Lockman;  that 
they  had  served  notices  upon  Culver,  and  prayed  that  their 
claims  might  be  adjudicated,  and  the  respective  amounts 
thereof  secured  to  them,  and  that  they  might  have  a  lien  there- 
for on  the  premises  described. 

It  also  appears,  in  the  interpleader  of  Marsh,  that  he  had 
brought  his  action  before  a  justice  of  the  peace,  against  Cul- 
ver and  Lockman,  and  had  recovered  a  judgment  against  them 
for  the  amount  of  his  claim,  and  which  they  had  taken  to  the 
circuit  court  of  Cook  county,  by  appeal. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
Elwell,  Marsh  and  Peoney,  for  the  full  amounts  claimed  by 
them,  and  against  Culver  only,  for  these  sums  aggregated. 

A  motion  for  a  new  trial  was  denied,  and  a  decree  was  ren- 
dered that  the  petitioners,  Elwell,  Marsh  and  Peoney,  have  and 
recover  of  the  said  Culver  the  sum  of  eleven  hundred  and 
thirteen  dollars  forty-seven  cents,  which  sum  shall  be  divided 
and  awarded  between  said  petitioners  as  follows:  to  Elwell, 
$336;  to  Marsh,  $167.47;  and  to  Peoney,  the  sum  of  '$610;  and 
in  case  the  said  sum  of  $1113.47  shall  not  be  paid  by  the  said 
Culver  within  thirty  days  from  the  24th  day  of  February,  1874, 
the  interest  of  the  said  Culver  in  the  land  described  in  the 
petition,  together  with  the  buildings  thereon,  be  sold  by  the 
sheriff,  to  satisfy  this  decree,  together  with  all  costs  and  charges. 
The  defendant,  Culver,  appeals  from  this  decision,  and  assigns 
various  errors,  some  of  which  we  have  considered. 

The  first  point  made  by  appellant  is,  there  were  no  issues 
joined  in  the  cause  for  a  jury  to  try.  So  far  as  Elwell's  peti- 
tion is  concerned,  there  was  no  replication  to  the  defendant's 
answer,  and  to  this  the  attention  of  the  court  was  called,  in  the 
shape  of  an  objection  by  defendant  to  proceeding  until  the 
cause  should  be  at  issue.  This  objection  the  court  disregarded, 
and  compelled  the  trial  to  proceed.  This  was  error,  and  con- 
trary to  the  course  of  all  courts  in  such  like  cases.  It  is  true,  a 
cause  may  proceed  to  trial  and  judgment  if  there  be  no  formal 
issue  made  up,  it  being  presumed  the  fact  was  known  and  the 
formality  waived.     But  when  a  party  demands  that  an  issue 
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shall  be  made  up  before  trial,  it  is  a  demand  which  must  be 
complied  with.  It  is  a  right  of  which  the  party  can  not  be 
deprived  when  he  insists  upon  it. 

But  a  more  serious  error  than  this  was  committed  by  the  court. 
The  petition  of  Elwell  had  been  on  file  more  that  twelve 
months  before  Marsh  and  Peoney  took  any  steps  to  put  their 
claims  in  a  position  for  adjudication.  It  was  not  until  the 
day  before  the  cause  of  Elwell  was  called  for  trial,  that  they 
put  in  their  answers  by  way  of  interpleader.  These  answers 
claimed  affirmative  relief,  and  must  be  regarded  as  in  the  na- 
ture of  cross-bills.  Appellant  objected  to  proceeding  on  these 
claims  so  set  up  in  these  cross-bills,  and  demanded  an  opportu- 
nity to  answer  them.  The  court  denied  this  demand,  and, 
without  any  issue  being  made  up  on  these  cross-bills,  a  trial  was 
had,  against  the  appellant's  objections.  Appellant's  answer 
to  the  original  petition  filed  by  Elwell,  had  been  on  file  many 
months,  and  the  petition  itself  had  been  pending  fifteen  months 
before  a  word  was  heard  from  these  interpleaders,  or  any  move- 
ment made  by  them,  or  either  of  them,  to  substantiate  their 
claims,  until  the  day  previous  to  the  calling  of  this  cause  for  trial. 
Appellant  was  in  no  privity  with  these  men;  his  responsibility 
to  them  was  not  direct,  but  derivative,  and  he  was  entitled  to  a 
reasonable  time  to  answer  and  prepare  his  defense.  Though 
Marsh  and  Peoney  are  nominally  co-defendants,  yet,  really  and 
substantially,  they  are  petitioners,  and  in  that  character  ask 
the  aid  of  the  court  to  adjudicate  their  claims.  Surely  com- 
mon justice  required  that  ajypellant  should  have  been  allowed 
a  reasonable  time  in  which  to  investigate  these  claims,  and 
prepare  his  defense  against  them.  It  was  error  to  deprive  him 
of  this  opportunity. 

Another  point  made  by  appellant  is,  that  the  verdict  and 
decree  are  not  in  conformity  with  the  statute.  Section  7  of 
the  act  provides  that  the  decree  shall  be  entered  against  the 
owner  and  the  original  contractor.  Both  the  defendants  were 
duly  served  with  process,  and  both  in  court  to  receive  its  judg- 
ment, yet  we  find  no  verdict,  judgment  or  decree  against  Lock- 
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man,  the  original  contractor,  who  was  the  real  debtor  of  these 
claimants,  nor  was  he  dismissed  out  of  the  case. 

Without  taking  up  each  point  made  by  appellant,  we  will 
say,  we  have  examined  the  testimony  in  this  record  carefully, 
and  we  find  the  original  contractor  was  in  default  to  appellant 
to  a  very  large  amount,  for  which  it  does  not  appear  any  allow- 
ance was  made  to  him — in  the  quality  of  the  work,  as  appears 
from  the  testimony  of  the  superintendent,  Johnson,  and  in  the 
delay  in  the  completion,  for  which  damages  were  stipulated. 
These  should  have  been  deducted,  together  with  all  the  pay- 
ments made  by  appellant,  and  he  made  chargeable  for  the  bal- 
ance only. 

It  is  reasonable,  that  on  a  contract  for  work  to  be  com- 
pleted by  a  time  certain,  and  for  default  thereof,  the  owner 
should  have  damages  at  a  certain  rate  per  day,  until  the  work 
was  completed.  The  owner  should  be  entitled  to  retain  this 
sum  as  against  the  claim  of  a  sub-contractor.  As  we  under- 
stand it,  the  money  which  may  remain  in  the  hands  of  the 
owner,  after  all  the  deductions  to  which  he  is  entitled  are 
made,  is  the  fund  out  of  which  the  sub-contractors  are  to  be 
paid,  and  is  the  only  fund.  This  has  not  been  found  by  the 
jury  or  by  the  decree.  Neither  of  them  shows  how  much, 
after  all  proper  deductions,  was  due  from  appellant  to  the  ori- 
ginal contractor.     This  is  indispensable. 

Another  serious  error  assigned  is,  that  the  decree  establishes 
liens  upon  all  these  buildings,  five  in  number,  on  separate  lots 
and  different  blocks,  as  upon  one  building.  If  these  five 
buildings  were  one  block,  covered  by  the  same  roof,  such  de- 
cree would  be  proper.  James  et  at.  v.  Hambleton  et  al.  42 
111.  308.  We  understand  these  premises  to  be  distinct  and 
separated  from  each  other,  and  under  separate  roofs.  This 
being  so,  the  rule  in  Steigleman  v.  McBride,  17  111.  300,  ap- 
plies, where  it  is  said,  if  the  work  done  or  material  fur- 
nished are  upon  distinct  premises,  the  lien  must  be  against 
each  of  the  several  premises,  according  to  the  value  of  the 
work  and  material  on  each. 

Another  point  is  made.     Marsh  sets  forth  in  his  answer  or 
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cross-bill,  that  lie  had  brought  his  action  against  appellant  and 
Lockman  before  a  justice  of  the  peace,  and  had  recovered  a 
judgment  against  them  for  the  full  amount  thereof,  which  they 
had  appealed  to  the  circuit  court.  The  pendency  of  this  action 
was  set  up  by  appellant  in  bar  of  this  proceeding,  but  was 
disallowed  by  the  court.  In  this  there  was  no  error.  As  with  a 
mortgage  lien,  so  in  this,  a  party  may  have  two  recoveries  for 
the  same  cause,  but  only  one  satisfaction. 

These  are  the  only  points  we  have  considered.  For  the 
errors  indicated  the  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


The  Chicago  City  Railway  Company 


The  People  ex  rel.  Allan  C   Story. 

1.  Burden  of  proof — in  quo  warranto.  In  proceedings  in  the  nature 
of  quo  warranto,  the  people  are  not  bound  to  show  anything.  The  onus 
probandi  generally  lies  on  the  defendant,  who  must  prove  his  title  as 
pleaded,  or  such  part  of  it  as  is  traversed. 

2.  Evidence — when  slight  is  sufficient.  Where  the  right  to  allow  a  city 
railway  in  a  public  street  was  made  to  depend  upon  obtaining  the  consent 
of  the  owners  of  two-thirds  of  the  property  on  such  street,  by  lineal  meas- 
ure, after  the  lapse  of  over  ten  years,  and  the  acquiescence  of  property 
holders,  and  the  destruction  of  all  written  evidences  by  fire,  it  was  held, 
that  slight  evidence  was  sufficient  to  establish  the  fact  of  consent. 

3.  License — power  to  waive  forfeiture.  Where  a  railway  company  was 
authorized  by  its  charter  to  construct  and  maintain  a  railway  in  a  certain 
part  of  the  city  of  Chicago,  over  and  along  such  streets,  etc.,  as  the  common 
council  had  or  might  authorize,  in  such  manner  and  upon  such  terms  and 
conditions  as  the  common  council  had  or  might  contract  with  the  company, 
and,  by  ordinance  of  the  city,  license  was  given  to  lay  a  single  track  along 
a  certain  street  to  the  city  limits  within  fifteen  months,  and  the  same  was 
constructed  half  the  way  within  the  time  required :  Held,  that  the  common 
council  had  the  right  and  power  to  waive  the  condition  as  to  the  time  for 
completing  the  same,  it  being  a  provision  in  favor  of  the  city  to  secure  the 
public  interests. 
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4.  Forfeiture — who  may  waive.  If  the  State,  in  granting  a  franchise, 
imposes  a  limitation  or  condition  that  a  certain  thing  shall  he  completed 
within  a  given  time,  no  other  power  can  waive  the  forfeiture  arising  from 
the  non-performance  of  the  condition.  But  where  a  mere  license  is  granted 
hy  a  city  upon  condition  subsequent,  it  may,  for  satisfactory  reasons,  waive 
a  strict  performance  of  the  condition. 

5.  Franchise — defined.  In  the  American  States,  a  franchise  is  a  privi- 
lege emanating  from  the  government  or  sovereign  power,  and  owes  its  ex- 
istence to  a  grant,  or,  as  at  common  law,  to  prescription,  which  presupposes 
a  grant,  and  is  vested  in  an  individual  or  body  politic.  The  State  alone  can 
waive  the  forfeiture  of  a  corporate  franchise. 

6.  Same — distinguished  from  license.  Where  a  company  is  incorporated 
by  the  legislature,  with  power  to  construct,  maintain  and  operate  a  railway 
in  a  city,  upon  the  consent  of  the  city,  in  such  manner  and  upon  such  con- 
ditions as  the  city  may  impose,  and  the  city,  by  ordinance,  grants  the  privi- 
lege of  constructing  and  operating  the  same  upon  a  certain  street,  the  grant 
hy  the  city  is  a  mere  license,  and  not  a  franchise.  The  franchise  emanates 
from  the  State. 

7.  Constitutional  law — prohibition  against  special  privileges.  The 
constitutional  prohibition  as  to  the  grant  of  any  special  or  exclusive  privi- 
lege, immunity  or  franchise,  is  a  limitation  upon  the  power  of  the  General 
Assembly,  and  can  not  be  construed  as  a  limitation  upon  the  power  of  a 
municipal  corporation  to  designate  certain  streets  and  fix  the  conditions 
upon  which  a  railway  company,  organized  under  a  special  charter  previously 
granted,  may  build  and  operate  its  road. 

8.  Forfeiture — of  corporate  franchise.  Courts  proceed  with  great  cau- 
tion in  proceedings  which  have  for  their  object  the  forfeiture  of  corporate 
franchises.  It  is  not  every  act  of  non-performance  of  the  condition  in  the 
act  of  incorporation,  or  every  misuser,  that  will  forfeit  the  grant.  A  sub- 
stantial performance,  according  to  the  intent  of  the  charter,  is  all  that  is  re- 
quired. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellant. 

Mr.  D.  L.  Shorey,  for  the  relator. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

That  large  and  important  property  interests,  as  well  as  the 
public  convenience,  are  involved  in  this  litigation,  is  apparent. 
Elaborate  and  interesting  arguments  have  been  made,  present- 
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ing  the  case,  in  all  its  phases,  fully  and  exhaustively.  We 
shall,  however,  avoid  the  consideration  of  all  questions  having 
no  direct  bearing  on  the  decision  we  are  about  to  announce. 
After  all,  in  the  view  we  have  taken,  the  case  is  controlled  by 
elementary  principles  that  admit  of  but  little  discussion. 

The  information  filed  by  the  acting  Attorney  General  is  in 
the  nature  of  quo  warranto,  is  general,  and  charges  the  Chi- 
cago City  Railway  Company  with  the  using  and  usurping 
franchises  without  warrant,  grant,  charter  or  authority  of  law. 
Respondent  pleaded  the  acts  of  incorporation,  the  several 
ordinances  of  the  city  of  Chicago  authorizing  the  construction 
of  a  railway  on  certain  streets,  all  licenses  obtained,  and  allege 
"the  company  has  at  all  times  complied  with  and  fulfilled  all 
and  singular  the  requirements  and  conditions  of  all  acts,  ordi 
nances,  resolutions  and  papers  above  mentioned  or  set  forth." 
Replications  filed  confined  the  issues  to  matters  concerning 
the  franchises  on  Indiana  avenue,  and  it  is  only  sought  to  have 
declared  a  forfeiture  of  the  franchises  of  the  railway  company 
on  that  avenue  from  Twenty-second  street  to  the  southern  lim- 
its of  the  city. 

Shortly  stated,  the  undisputed  facts  appearing  in  the  pleas, 
necessary  to  an  understanding  of  the  issues  formed,  are:  In  1859, 
the  Chicago  City  Railway  Company  was  incorporated,  under  an 
act  of  the  General  Assembly.  By  the  second  section,  the  cor- 
poration is  authorized  and  empowered  to  construct,  maintain 
and  operate  a  single  or  double  track  railway,  with  all  necessary 
and  convenient  tracks  for  turnouts,  side  tracks  and  appendages, 
in  the  city  of  Chicago,  and  in,  on  or  over  and  along  such  street 
or  streets,  highway  or  highways,  bridge  or  bridges,  river  or 
rivers,  within  the  present  or  future  limits  of  the  south  or  west 
divisions  of  the  city,  as  the  common  council  have  authorized 
the  corporators,  or  any  of  them,  or  shall  authorize  the  corpo- 
ration so  to  do,  in  such  manner  and  upon  such  terms  and  con- 
ditions, and  with  such  rights  and  privileges,  as  the  common 
council  has  or  may  contract  with  the  parties,  or  any  or  either 
of  them,  prescribed. 

The  duration  of  the  corporation,  by  the  original  charter,  was 
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limited  to  twenty-five  years,  but  by  an  amendment,  passed  in 
18G5,  it  was  extended  to  ninety-nine  years.  Under  this  latter 
act,  it  was  competent  for  the  common  council,  with  the  written 
consent  or  concurrence  of  the  other  party  or  parties,  or  their 
assigns,  to  any  of  the  contracts,  stipulations,  licenses  or  under- 
takings, to  amend,  modify  or  annul  the  same. 

An  ordinance,  passed  August  22,  1864,  conferred  upon  the 
railway  company  authority,  in  consideration  of  the  acceptance 
of  its  provisions,  to  construct,  operate  and  maintain  a  single 
track  railway,  with  all  necessary  turnouts,  side  tracks  and 
switches,  in,  upon  and  along  Indiana  avenue,  from  Twentv- 
second  street  to  the  limits  of  the  city,  provided  the  consent  of 
the  owners  of  two-thirds  of  the  property,  by  lineal  measure, 
fronting  on  that  street,  should  be  first  obtained.  Under  its 
charter  by  permission  given  in  the  ordinance,  the  company 
did  construct  its  railway  on  Indiana  avenue,  from  twenty- 
second  street  south  to  Thirty-first  street,  completing  the  work 
in  September,  1865,  but  had  not  extended  it  further  south  in 
the  direction  of  the  city  limits  when  this  proceeding  was  com- 
menced. 

Two  replications,  stating  the  grounds  of  forfeiture,  were 
filed  to  repondent's  pleas:  First,  the  railway  company  did  not 
obtain  the  consent  of  the  owners  of  two-thirds  of  the  property, 
lineal  measure,  fronting  on  Indiana  avenue;  and,  second,  the 
railway  company  did  wilfully,  wrongfully  and  unlawfully  neg- 
lect and  refuse  to  construct  its  road  on  Indiana  avenue,  from 
Twenty-second  street  to  the  city  limits,  within  fifteen  months 
from  the  passage  of  the  ordinance  of  August  22,  1864. 

Respondent  traversed  the  averments  of  both  replications, 
and  for  further  rejoinder  set  up  an  ordinance,  passed  Novem- 
ber 13,  1871,  amendatory  of  the  ordinance  of  August  22,  1864, 
by  which  the  time  for  the  completion  of  the  railway  to  the  city 
limits  was  extended  foi*  a  period  of  two  years  from  the  date  of 
the  ordinance;  and  in  case  the  company  should  be  delayed,  by 
injunction  or  order  of  court,  the  period  of  such  delay  should 
be  added  to  such  extended  time,  and  the  right  and  authority 
of  the  company  to  maintain  and  use  its  tracks  then  existing 
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on  Indiana  avenue  were  confirmed  for  the  time  provided  in 
the  ordinance.  Upon  the  trial  of  the  issues  of  fact  formed 
upon  the  first  replication,  the  court,  although  ruling  the  onus 
jprobandi  was  upon  respondent,  found  that  consent  of  owners 
of  two-thirds  of  the  property  fronting  on  the  avenue  had  been 
obtained  within  fifteen  months  of  the  passage  of  the  ordinance 
of  August  22,  1864,  and  prior  to  laying  down  the  track  to 
Thirty-first  street,  but  found  the  company  had  neglected  and 
refused  to  construct  its  railway  to  the  city  limits  within  fifteen 
months  from  the  passage  of  the  ordinance,  and  pronounced 
judgment  of  ouster  for  that  cause.  To  reverse  that  judgment 
the  railway  company  brings  the  case  to  this  court  on  appeal. 
Both  parties  have  assigned  errors. 

While  the  people  have  assigned  for  error,  the  finding  of  the 
court  that  the  consent  of  the  owners  of  two-thirds  of  the  prop- 
erty fronting  on  Indiana  avenue  had  been  given  to  laying  the 
track  on  that  street,  was  against --the  weight  of  the  evidence, 
the  railway  company  insists  the  court  ruled  incorrectly  the 
burden  of  proof  as  to  that  fact  rested  upon  it. 

The  doctrine  of  the  cases  on  this  subject  seems  to  be,  in  pro- 
ceedings by  information  in  the  nature  of  quo  warranto,  the 
people  are  not  bound  to  show  anything.  The  onus  probandi 
generally  lies  on  the  defendant,  who  must  prove  his  title  as 
pleaded,  or  such  part  of  it  as  is  traversed  by  the  replication. 
It  has  been  so  held  by  this  court.  Clark,  y.  The  People,  15 
111.  217;  The  People  v.  Ridgley,  21  111.  65. 

"Whether  any  exception  to  this  general  rule  obtains  in  cases 
where  the  act  charged  to  work  a  forfeiture  implies  a  violation 
of  a  public  law,  or  would  impute  to  the  party  crime  that  might 
subject  him  to  punishment,  on  the  ground  of  the  presumption 
in  favor  of  the  defendant's  innocence,  is  a  question  upon  which 
it  is  not  necessary,  at  this  time,  to  express  an  opinion.  We 
are  satisfied  the  finding  of  the  court  on  the  question  of  fact 
submitted,  was  warranted  by  the  weight  of  the  evidence.  By 
the  ordinance,  the  railway  company  was  first  to  obtain  the 
consent  of  owners  of  two-thirds  of  the  property  fronting  on  the 
avenue  to  laying  its  track.  How  the  consent  was  to  be  ex- 
35— 73d  III. 
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pressed,  or  whether  it  should  be  verbal  or  in  writing,  the  ordi- 
nance was  silent.  All  written  evidence  of  consent  in  possession 
of  the  company  had  been  destroyed  by  fire  in  1871.  Consent 
could  have  been  expressed  orally,  or  it  may  be  inferred  from 
the  acquiescence  of  owners  of  property  affected.  The  ordinance 
under  which  the  track  was  laid  was  published,  and  a  canvass 
made  to  obtain  the  consent  of  the  property  owners  along  the 
line.  After  the  lapse  of  so  great  a  period,  slight  evidence  will 
be  sufficient  to  establish  the  fact  of  consent  on  the  part  of  own- 
ers of  property.  It  was  known  to  the  public  the  terms  upon 
which  it  was  lawful  for  the  company  to  construct  its  road  upon 
that  street.  If  this  litigation  was  between  private  citizens,  in 
view  of  the  facts  proven  we  should  not  hesitate  to  say,  owners 
of  property  on  that  street  would  be  estopped  to  deny  the  requi- 
site consent  was  given.  But,  regarding  the  burden  of  proof 
as  resting  upon  the  railway  company  to  establish  the  fact  of 
consent,  it  can  only  be  expected  to  make  such  proof  as  the 
nature  of  the  case  is  susceptible  of,  even  against  the  demand 
of  the  people.  As  we  have  seen,  all  written  evidence  has  long 
since  been  destroyed.  Consent,  in  some  instances,  may  have 
been  given  orally,  and  all  means  of  proving  it  now  lost  or 
forgotten.  The  longer  delay  that  intervened,  the  more  diffi- 
culty would  be  experienced  in  proving,  by  any  positive  testi- 
mony, the  requisite  consent  of  owners  of  property.  Under 
the  circumstances  proven,  and  in  view  of  the  difficulties  occa- 
sioned by  the  destruction  of  evidence,  we  regard  the  finding 
of  the  court,  the  consent  of  owners  of  property  to  laying  the 
track  in  1865  was  first  obtained,  is  sustained  by  the  testimony. 
Were  it  a  question  of  first  impression  with  us,  we  should,  no 
doubt,  reach  the  same  conclusion. 

Treating  the  provision  of  the  ordinance  of  August  22, 1864, 
that  the  road  should  be  completed  to  the  city  limits  within 
fifteen  months,  as  a  condition  upon  which  the  license  was 
granted,  the  non-performance  of  which  would  work  a  forfeiture, 
we  will  next  consider  the  legal  effect  of  the  amendatory  ordi- 
nance of  November  13,  1871,  extending  the  time  for  the  com- 
pletion of  the  road,  and  affirming  the  rights  of  the  company. 
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Under  the  act  of  1865,  the  common  council  had  authority  "to 
amend,  modify  or  annul  "  the  contract  created  by  the  ordinance 
of  August  22,  1864,  with  the  consent  of  the  railway  company. 
The  limitation  in  respect  to  the  time  in  which  the  road  should 
be  finished,  was  a  provision  in  favor  of  the  city  to  secure  the 
public  interests,  and  the  law  is,  a  party  may  waive  the  benefit 
of  a  statute  where  it  contravenes  no  matter  of  public  policy. 
This  right  the  city  had,  independently  of  any  enabling  act.  It 
was  the  sole  judge  whether  the  public  exigency  required  an 
extension  of  time,  or  any  other  modification  of  the  contract. 
Had  the  State,  in  granting  the  charter,  imposed  this  limitation 
upon  the  railway  company,  no  other  power  could  waive  the 
forfeiture  arising  from  the  non-performance  of  the  condition. 
But  that  is  not  this  case.  Here,  the  grant  made  by  the  city 
was  in  the  nature  of  a  license  to  the  railway  company  to  con- 
struct its  road  upon  a  certain  street  within  a  fixed  period,  and 
we  are  unable  to  perceive  any  reason  why  it  could  not,  for  sat- 
isfactory reasons,  waive  a  strict  performance.  The  authorities 
cited  by  counsel  for  appellee,  are  cases  where  the  conditions 
were  imposed  by  the  act  of  incorporation  conferring  the  fran- 
chises. In  such  case  the  uniform  rule  is,  the  State  alone  can 
waive  a  forfeiture  of  a  corporate  franchise  consequent  upon  a 
failure  to  comply  with  the  conditions  upon  which  it  was 
granted.  Had  the  condition  inserted  by  the  city  in  the 
ordinance  been  contained  in  the  charter  of  the  company,  the 
cases  cited  would  be  in  point,  and  conclusive  as  to  the  law. 
But  in  the  case  at  bar  the  grant  in  the  ordinance  is  not  a  fran- 
chise, but  a  mere  license,  a  permission  to  construct  a  railway 
in  a  certain  street  within  a  limited  period.  A  franchise,  accord- 
ing to  the  definition  given  by  Blackstone,  is  a  royal  privilege, 
or  branch  of  the  king's  prerogative,  subsisting  in  the  hands  of 
the  subject,  and,  being  derived  from  the  crown,  must  arise  from 
the  king's  grant.  2  Blackstone,  17.  Corporate  franchises  in 
the  American  States  emanate  from  the  government,  or  the 
sovereign  power,  owe  their  existence  to  a  grant,  or,  as  at  com- 
mon law,  to  prescription,  which  presupposes  a  grant,  and  are 
vested  in  individuals  or  a  body  politic. 
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The  grant  or  license  given  by  the  ordinance  comes  within 
no  definition  of  a  franchise.  Besides,  a  municipal  body,  it  is 
understood,  possesses  no  power  to  confer  a  franchise.  Davis 
v.  The  Mayor,  4  Kernan,  506. 

Being  a  mere  license,  under  the  franchises  conferred  by  the 
State  to  the  railway  company,  to  construct  its  road  within  a 
given  period,  upon  ground  over  which  the  city  had  exclusive 
control,  it  could  waive  a  strict  performance  of  the  condition  as 
to  time.  The  license  granted  by  the  ordinance  is  no  more  a 
franchise  than  would  be  a  grant  of  the  right  of  way  by  a  pri- 
vate citizen  to  the  company  to  construct  its  road  over  his 
lands,  and  it  is  as  competent  for  the  city  as  for  a  private  owner 
to  extend  the  time  of  performance,  or  to  amend,  modify  or 
annul  the  contract  by  mutual  agreement. 

But  it  is  said,  the  ordinance  of  November  13,  1871,  purports 
to  grant  "special  privileges"  or  "franchises,"  and  is  void  under 
the  constitution.  As  we  have  before  seen,  there  is  no  authority 
for  the  assumption  the  license  to  the  railway  company  to  con- 
struct its  road  on  Indiana  avenue  is  a  franchise.  Herein 
consists  the  vice  of  the  whole  argument  on  this  branch  of  the 
case.  At  most  it  was  but  a  mere  license,  and  comes  within  no 
definition  of  a  franchise,  nor  does  it  emanate  from  any  source 
competent  to  grant  a  franchise.  But  more  than  this,  it  does 
not  purport  to  grant  any  special  privileges  to  the  railway  com- 
pany that  would  exclude  a  like  grant  to  any  other  company 
that  possessed  competent  authority  to  construct  a  railway  upon 
that  street. 

Article  4,  section  22,  of  the  constitution  of  1870,  cited,  is  a 
limitation  upon  the  power  of  the  General  Assembly  to  grant 
any  corporation,  association  or  individual  the  right  to  lay 
down  railroad  tracks  or  amend  existing  charters  for  that  pur- 
pose; but  by  no  construction  can  it  be  said  to  be  a  limitation 
upon  a  municipal  corporation  to  designate  certain  streets  and 
fix  the  conditions  upon  which  a  railway  company,  organized 
under  a  special  charter,  previously  granted,  or  under  a  general 
law  since  the  adoption  of  the  constitution,  might  lay  its  track. 
It   is   a  misconception   of  the  law  to   suppose   the   railway 
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company  derives  its  power  to  construct  a  railroad  from  any 
ordinance  of  the  city.  All  its  authority  is  from  the  State,  and 
is  conferred  by  its  charter.  The  city  has  delegated  to  it  the 
power  to  say  in  what  manner  and  upon  what  conditions  the 
company  may  exercise  the  franchises  conferred  by  the  State, 
but  nothing  more.  The  authority  of  the  city  in  this  regard  is 
not  affected  by  the  provisions  of  the  constitution  which  in- 
hibit the  granting  by  the  General  Assembly  of  any  special  or 
exclusive  privilege,  immunity  or  franchise.  Whether  it  is  in 
the  power  of  the  State  to  revoke  that  authority,  is  a  question 
that  does  not  arise  for  decision,  and  upon  which  we  refrain 
from  expressing  any  opinion.  It  is  sufficient  it  has  not  been 
done  by  any  provision  of  the  constitution,  nor  by  any  general 
law  enacted  by  the  legislature.  Accordingly,  we  are  of  opinion 
the  ordinance  of  November  13,  1871,  amendatory  of  the  for- 
mer ordinance,  is  valid,  and  a  waiver  of  the  condition  as  to 
the  completion  of  the  road  to  the  city  limits  within  the  period 
fixed  by  the  first  ordinance.  Courts  proceed  with  great  caution 
in  proceedings  which  have  for  their  object  the  forfeiture  of 
corporate  franchises.  It  is  not  every  non- performance  of  the 
condition  in  the  act  of  incorporation,  or  every  misuser,  that 
will  forfeit  the  grant.  A  substantial  performance  according 
to  the  intent  of  the  charter  is  all  that  is  required.  The  People 
v.  Kingston  and  Middletown  Railroad  Co.  23  Wendell,  193; 
The  People  v.  Bristol  Turnpike  Co.  ib.  222. 

It  is  not  insisted  there  has  been  any  non-compliance  with 
the  conditions  of  the  charter  of  the  railway  company,  or  any 
misuser,  that  would  forfeit  its  franchises.  The  non-perform- 
ance insisted  upon  is,  as  to  the  condition  of  the  ordinance 
imposing  a  limitation  as  to  the  time  in  which  the  railroad  on 
Indiana  avenue  should  be  constructed  to  the  city  limits.  There 
was  a  part  performance.  The  city  reserved  the  right,  in  case 
the  public  interests  required  any  of  the  lines  to  be  constructed, 
to  compel  the  completion  of  the  same  within  ninety  days.  It 
laid  no  such  injunction  upon  the  railway  company.  On  the 
contrary,  it  extended  the  time  for  the  performance,  and  by  an 
ordinance,  curative  in  its  character,  confirmed  the  rights  of  the 
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company  on  Indiana  avenue  during  the  time  provided  in  the 
ordinance. 

For  the  reasons  indicated,  the  demurrer  to ,  the  second  re- 
joinder setting  up  the  ordinance  of  November  13, 1871,  should 
have  been  overruled,  and  judgment  should  have  gone  for  the 
respondent.  Accordingly,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon,  dissenting: 

I  am  unable  to  concur  in  the  view  of  the  majority  of  the 
court,  as  to  the  valid  force  of  the  ordinance  of  the  common 
council  of  the  city  of  Chicago,  of  November  13th,  1871. 

By  its  act  of  incorporation,  approved  February  14, 1859,  the 
Chicago  City  Railway  Company  was  authorized  and  empowered 
to  construct  and  operate  a  single  or  double  track  railway,  in,  on, 
over  and  along  such  street  or  streets,  highway  or  highways, 
bridge  or  bridges,  river  or  rivers,  within  the  present  or  future 
limits  of  the  south  or  west  divisions  of  the  city  of  Chicago, 
as  the  common  council  of  said  city  have  authorized  said  cor- 
porators, or  any  of  them,  or  shall  authorize  said  corporation 
so  to  do,  in  such  manner,  and  upon  such  terms  and  conditions, 
and  with  such  rights  and  privileges,  as  the  said  common  coun- 
cil has,  or  may,  by  contract  with  said  parties,  or  any  or  either 
of  them,  prescribe. 

By  an  ordinance  of  the  common  council  of  the  city  of  Chi- 
cago, passed  August  22, 1864,  the  company  was  authorized  to  lay 
down  a  single  track  railway,  on  Indiana  avenue,  from  Twenty- 
second  street  to  the  city  limits,  which  were  two  miles  south  of 
Twenty-second  street,  provided  the  consent  of  the  owners  of 
two-thirds  of  the  property,  by  lineal  measure,  fronting  upon  the 
street,  should  first  be  obtained;  and  the  ordinance  requiring 
that  the  railway  should  be  constructed  within  fifteen  months 
after  the  passage  of  the  ordinance. 

The  company  proceeded  to  construct  a  track  from  Twenty- 
second  street,  one  mile  south  to  Thirty-first  street,  completing 
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the  same  in  September,  1865,  and,  from  that  time  to  this,  has 
not  built  further  south. 

The  information,  in  the  nature  of  a  quo  warranto,  was  filed 
at  the  July  term,  1870,  of  the  Cook  county  circuit  court,  and 
the  bill  for  an  injunction,  September  12,  1871,  to  restrain  the 
construction  of  any  railway  track  on  Indiana  avenue  south  of 
Thirty-first  street. 

The  ordinance  of  November  13,  1871,  purported  to  be 
amendatory  of  that  of  August  22,  1864,  and  extended  the  time 
for  the  construction  of  the  railway  on  Indiana  avenue,  for  the 
term  of  two  years  from  the  passage  of  the  ordinance  of  Nov- 
ember 13,  1871,  (any  time  of  delay  caused  by  any  injunc- 
tion, to  be  deducted,)  and  authorized  the  construction  of  a 
double  track  railway  on  said  avenue,  from  the  north  line  of 
Twenty-second  street  to  the  city  limits,  requiring  the  consent 
of  the  owners  of  the  majority  of  the  property,  by  lineal  meas- 
ure, fronting  upon  said  avenue,  between  Twenty-second  street 
and  the  city  limits. 

I  can  not  but  think  that,  since  the  adoption  of  the  constitu- 
tion of  1870,  the  common  council  had  no  power  to  pass  the 
ordinance  of  November  13,  1871,  so  far  as  it  gave  to  the  com- 
pany any  right  to  lay  down  a  railway  track  on  Indiana  avenue. 
Section  22,  article  4  of  that  constitution,  provides  that,  "  The 
General  Assembly  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say:  for  grant- 
ing to  any  corporation,  association  or  individual  the  right  to 
lay  down  railroad  tracks,  or  amending  existing  charters  for 
such  purpose;  granting  to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  privilege,  immunity  or  fran- 
chise, whatever.  In  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be  enacted." 

By  the  terms  of  its  charter,  no  right  is  thereby  vested  in 
the  Chicago  City  Railway  Company,  to  use  any  street  in  the 
city  of  Chicago  for  railroad  purposes,  except  as  had  been  pre- 
viously authorized  by  the  common  council.  It  can  only  lay 
down  its  railroad  track  on  such  streets  as  the  common  council 
of  Chicago  shall  authorize  it  to  do,  and  in  such  manner,  and 
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upon  such  terms  and  conditions,  and  with  such  rights  and  privi- 
leges, as  the  common  council  shall  prescribe. 

At  the  time  of  the  passage  of  the  ordinance  of  November 
13,  1871,  it  is  apparent  that  the  City  Railway  Company  did 
not  have  the  rights  which  that  ordinance  purports  to  have  con- 
ferred. Had  the  legislature  itself,  at  that  time,  granted  such  - 
rights  to  this  company,  the  act  would  have  been  in  plain  vio- 
lation of  the  constitution,  as  granting  by  a  special  law  to  a  cor- 
poration the  right  to  lay  down  a  railroad  track,  and  as  granting 
by  a  special  law,  a  special  privilege  to  a  corporation.  How  can 
it  be,  then,  that  the  common  council  of  the  city  of  Chicago  can, 
by  a  special  ordinance,  give  to  a  corporation  the  right  to  lay  down 
railroad  tracks,  when  the  legislative  power  of  the  State  can 
not,  by  a  special  law,  do  so?  That  the  agent  can  exercise  a 
larger  power  than  the  principal?  It  is  a  general  rule  of  law, 
that  the  derivative  authority  expires  with  the  original  authority 
from  which  it  proceeds. 

The  derivative  authority  can  not,  generally,  mount  higher, 
or  exist  longer,  than  the  original  authority.  Story  on  Agency, 
§  481.  Cities  but  exercise  certain  powers  of  government 
within  a  limited  district,  which  have  been  delegated  to  them 
by  the  legislature,  and  the  powers  may  be  recalled  at  pleasure. 
The  People  v.  Purdy,  2  Hill,  31;  The  People  v.  Morris,  13 
"Wend.  324;  Town  of  Freeport  v.  Board  of  Supervisors,  41 
111.  495;  State  Bank  of  Ohio  v.  Knoop,  16  How.  369;  Dil- 
lon on  Mun.  Corp.  sec.  30. 

The  power  which  the  common  council  of  Chicago  had,  prior 
to  the  adoption  of  the  constitution  of  1870,  to  grant  the  privi- 
leges attempted  to  be  conferred  by  the  ordinance  of  Novem- 
ber 13,  1871, 1  conceive  to  be  inconsistent  with  the  provisions 
of  that  constitution,  and,  therefore,  abrogated  thereby.  In 
State  v.  Maynard,  14  111.  419,  this  court,  in  reference  to  the 
constitution  of  1848,  said:  "When  the  new  constitution  took 
effect,  any  provision  of  a  former  law,  which  was  inconsistent 
with  it,  became  as  much  unconstitutional  as  if  the  law  had 
been  subsequently  passed.  A  law  can  not  be  in  force  in  the 
State,  no  matter  when  passed,  which  contravenes  the  provi- 
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sions  of  the  constitution  of  the  State."  Numerous  are  the 
cases  where  this  court  has  held  that  prior  laws  were  abrogated 
by  the  present  constitution,  because  of  being  inconsistent  there- 
with. It  does  not  consist  with  the  constitution,  that  a  city 
should,  by  a  special  ordinance,  give  to  a  corporation  the  privi- 
lege to  lay  down  a  railroad  track  in  a  street,  when  the  legisla- 
ture itself  has  been  prohibited,  by  the  constitution,  to  grant, 
by  a  special  law,  such  a  right,  or  to  amend  existing  charters  for 
such  purpose,  and  to  grant,  by  special  law,  to  any  corpora- 
tion, any  special  or  exclusive  privilege  or  franchise  whatever. 

But  it  is  said  in  argument  that  the  provisions  cited,  of  sec- 
tion 22,  article  4  of  the  constitution,  are  restrictions  upon  the 
legislature,  and  not  upon  municipal  bodies;  that  they  concern 
laws  and  not  ordinances.  As  said  in  Cooley's  Const.  Lim.  198, 
"The  power  of  municipal  corporations  to  make  by-laws 
is  limited  in  various  ways.  It  is  controlled  by  the  constitu- 
tion of  the  United  States,  and  of  the  State.  The  restrictions 
imposed  by  those  instruments,  and  which  directly  limit  the 
legislative  power  of  the  State,  rest  equally  upon  all  the  instru- 
ments of  government  created  by  the  State.  If  the  State  can 
not  pass  an  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  neither  can  any  agency  do  so,  which  acts  under  the 
State  with  delegated  authority,  *  *  and  whatever  the  people, 
by  the  State  constitution,  have  forbidden  the  State  government 
from  doing,  it  can  not  do  indirectly  through  the  local  govern- 
ment." 

It  is  conceived  that  what  are  restrictions  upon  the  legisla- 
ture, are  alike  restrictions  upon  their  governmental  agencies, 
municipal  corporations;  and  that,  as  respects  the  question  in 
hand,  it  is  to  be  viewed  in  the  same  light  as  if  the  company's 
charter  had  required  the  authority  for  the  use  of  particular 
streets,  to  be  obtained  from  the  legislature,  instead  of  from  the 
common  council  of  the  city. 

Had  such  been  the  case  here,  it  is  believed  that  it  would  not 
be  contended  that  the  General  Assembly  would,  on  Novem- 
ber 13,  1871,  have  had  the  power,  by  a  special  law,  to  grant 
such  authority  to  this  corporation.     No  more,  it  is  conceived, 
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could  the  common  council  of  Chicago  do  so  at  that  time— the 
power  to  grant  such  authority  having  been  conferred,  as  it  was, 
upon  it,  instead  of  upon  the  legislature. 

These  special  privileges  of  the  rights  of  the  railway  upon 
particular  streets,  are  said  to  be  conferred,  not  by  the  city  by 
its  ordinance,  but  by  the  State  by  the  company's  charter,  and 
that  the  city  only  regulates  the  use.  If  this  were  so,  the  com- 
pany, under  its  charter,  might  have  constructed  its  railway  on 
Indiana  avenue,  and  if  the  city  failed  to  regulate  its  use,  the 
right  to  maintain  the  franchise  on  that  street  would  be  com- 
plete. But  the  railway  company  only  took,  under  its  charter, 
a  right  to  obtain  authority  from,  and  contract  with  the  city, 
for  the  privilege  of  the  use  of  Indiana  avenue,  and  it  could 
acquire  the  right  to  exercise  no  franchise  thereon,  except 
through  such  authority  and  contract.  The  right  to  lay  down 
a  railroad  track  upon  that  avenue  was  not  complete  by  the 
charter.  In  order  to  the  completion  of  the  right,  the  author- 
ization of  the  city  was  essential.  If,  at  the  time  of  the  pas- 
sage of  the  ordinance,  such  right  could  not  have  been  specially 
granted,  it  is  not  perceived  how  anything  in  completion  of  the 
right  could  have  been  conferred  by  the  ordinance. 

It  does  not  seem  to  be  a  sufficient  answer  in  the  case,  that 
the  ordinance  of  November  13,  1871,  is,  in  effect,  but  the 
waiver  of  a  forfeiture  for  not  constructing  the  railway  track 
within  the  time  limited  by  the  ordinance  of  August  22,  1864; 
and  that  the  common  council  might  waive  such  forfeiture. 
That  might  be,  if  the  common  council  had  at  that  time,  No- 
vember 13,  1871,  possessed  the  power  to  give  authority  to  the 
company  to  lay  down  the  railway  track.  But  not  having  such 
power  at  that  time,  it  having  been  taken  away  by  the  consti- 
tution, the  common  council  could  not,  by  waiver  of  a  forfeit- 
ure, accomplish  the  effect  of  giving  or  allowing  to  the  railway 
company  the  authority  to  lay  down  a  railroad  track  in  a  street, 
which  privilege  it  would  not  have  but  for  such  waiver  of  for- 
feiture. It  is  conceived  that,  at  that  time,  no  authority  could 
directly  or  indirectly  have  been  got,  by  any  action  whatever  of 
the  common  council,  to  lay  down  this  railway  track. 
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The  ordinance  of  November  13,  1871,  too,  is  more  than  a 
waiver  of  any  forfeiture;  it  gives  the  privilege  to  lay  down  a 
double  track  from  Twenty-second  street  to  the  city  limits, 
when  the  previous  ordinance  of  August  22,  1864,  had  only 
given  the  privilege  to  lay  down  a  single  track,  and  requires  also 
the  consent  of  only  a  majority  of  the  abutting  lot  owners,  in- 
stead of  two-thirds,  as  did  the  previous  ordinance. 

Neither  does  it  meet  the  difficulty  to  say,  that  the  ordinance 
does  not  give  the  franchise — that  it  is  the  charter  which  gives 
that.  It  is  the  ordinance  which  gives  the  special  privilege  to 
lay  down  a  track  on  Indiana  avenue,  which  gives  the  right  of 
the  exercise  of  the  franchise  upon  that  street. 

The  position  taken  by  counsel  for  appellant,  that  a  valuable 
franchise  of  the  railway  company  lies  in  its  power  to  contract 
with  the  city  for  the  use  of  the  streets,  and  that  such  a  grant 
implies  an  obligation  not  to  withdraw  the  power,  which  is  pro- 
tected by  the  Constitution  of  the  United  States,  and  that, 
therefore,  it  is  not  competent  for  the  people  of  the  State,  by 
their  constitution,  to  take  away  from  the  city  the  power  to  so 
contract  with  the  company,  does  not  seem  to  be  one  which  is 
tenable.  Wherever  such  power,  on  the  part  of  the  city,  had 
been  already  exercised,  and  the  company  had  acquired  author- 
ity from  the  city  to  lay  down  a  railroad  track  on  any  street, 
there  would  be  a  vested  interest,  which  would  be  protected. 
But  where  there  had  been  no  exercise  of  the  power,  it  is  not 
perceived  that  there  was  any  vested  interest  in  this  respect. 
An  expectation  to  be  able  to  acquire  in  future,  by  contract 
with  the  city,  authority  from  it  to  lay  down  railroad  tracks  in 
certain  of  its  streets,  is  all  that  is  seen  here;  and  that  can  not, 
in  my  judgment,  be  regarded  as  a  vested  interest.  The  charter 
of  the  company  gives  it  no  right  to  the  demand  of  authority 
from  the  city  to  use  any  street  for  its  railroad,  but  leaves  it  in 
the  discretion  of  the  city  to  grant  the  authority  in  such  man- 
ner, and  upon  such  terms  and  conditions,  and  with  such  rights 
and  privileges,  as  the  common  council,  by  contract,  may  pre- 
scribe. This  is  a  political  power  delegated  to  the  city  for  the 
purpose  of  government,  and  subject,  like  all  similar  powers,  to 
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be  modified  or  withdrawn  at  pleasure,  so  far  as  not  already 
acted  upon  and  rights  acquired  under  its  exercise. 

Judge  Cooley,  in  discussing  the  question  of  vested  rights, 
says:  "And  it  would  seem  that  a  right  can  not  be  regarded 
as  a  vested  right,  unless  it  is  something  more  than  such  a  mere 
expectation  as  may  be  based  upon  an  anticipated  continuance 
of  the  present  general  laws;  it  must  have  become  a  title,  legal 
or  equitable,  to  the  present  or  future  enjoyment  of  property, 
or  to  a  present  or  future  enforcement  of  a  demand,  or  a  legal 
exemption  from  a  demand  made  by  another;  *  *  and  if, 
before  rights  become  vested  in  particular  individuals,  the  con- 
venience of  the  State  procures  amendments  or  repeals  of  those 
laws,  those  individuals  have  no  cause  of  complaint.  The 
power  which  authorizes  or  purposes  to  give,  may  always  re- 
voke before  an  interest  is  perfected  in  the  donee." 

In  Aspinwall  v.  Commissioners  of  the  County  of  Daviess, 
22  How.  365,  by  the  charter  of  a  railroad  company  passed  by 
the  legislature  of  Indiana,  county  commissioners  were  author- 
ized to  subscribe  for  stock  on  a  vote  of  the  majority  of  the 
voters  of  the  county  in  favor  of  the  subscription.  An  election 
was  held  on  the  first  Monday  of  March,  1849,  and  a  majority 
of  the  votes  was  cast  for  the  subscription.  But,  before  the 
subscription  was  made,  the  State  adopted  a  new  constitution, 
which  went  into  effect  November  1,  1851.  One  of  the  arti- 
cles prohibited  such  subscriptions,  unless  paid  for  in  cash,  and 
also  prohibited  a  county  from  loaning  its  credit  or  borrowing 
money  to  pay  such  subscriptions.  In  1852,  the  county  com- 
missioners of  Daviess  county,  in  pursuance  of  the  vote  of  the 
people  had  in  March,  1849,  subscribed  for  stock  in  the  railroad 
company  and  issued  their  bonds  for  the  amount.  One  of  the 
questions  presented  was,  whether,  by  virtue  of  its  charter,  and 
of  the  said  election,  the  railroad  company  acquired  any  such 
right  to  the  subscription  of  the  county  commissioners,  as 
would  be  protected  by  the  Constitution  of  the  United  States 
against  the  new  constitution  of  Indiana,  and  the  court  held 
that  no  such  right  was  acquired,  and  that  the  subscription  was 
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made  and  the  bonds  issued  in  violation  of  the  new  constitu- 
tion of  Indiana. 

In  the  case  of  the  Covington  and  Lexington  R.  R.  Co.  v. 
Kenton  County  Court,  12  B.  Monroe,  a  similar  question  arose, 
where  there  was  in  the  charter  of  the  railroad  company  au- 
thority given  to  the  county  to  subscribe  for  stock  in  the  com- 
pany. A  majority  of  the  votes  of  the  county  was  given  in 
favor  of  the  subscription.  The  county  court  then  refused  to 
make  the  subscription. 

The  proceeding  was  by  mandamus  to  compel  the  county 
court  to  act.  During  the  pendency  of  that  proceeding,  the 
provisions  of  the  charter  conferring  the  authority  were  re- 
pealed. The  court  there  say:  "If  the  legislature  delegate  an 
authority,  it  can  certainly  be  revoked  before  the  power  has 
been  exercised  in  such  a  manner  as  to  create  a  vested  right. 
Individuals  have  this  right  of  revocation,  and  it  must,  from  its 
very  nature,  exist  in  the  legislature,  co-extensive  with  the  right 
of  the  latter  to  delegate  any  of  the  powers  properly  belonging 
to  that  department  of  the  government." 

It  was  held  that  the  right  of  the  company  under  the  re- 
pealed provisions,  if  it  could  be  properly  denominated  a  right, 
was  a  mere  right  to  make  application  to  certain  counties  to 
take  stock  in  the  road,  which  they  might  reject  at  their  discre- 
tion, and  from  which,  therefore,  the  company  might  nevei 
derive  a  benetit,  and  which  consequently  was  an  advantage 
merely  in  anticipation,  and  of  a  character  too  unsubstantial 
and  ideal  to  constitute  a  legal  right,  or  to  be  the  subject  of 
legal  protection. 

Under  the  constitution  of  1870,  the  legislature  itself  can  not, 
by  a  special  law,  grant  to  any  corporation  or  individual  the 
right  to  lay  down  railroad  tracks,  and  must  prescribe,  by  a 
general  law,  the  rules  and  conditions  upon  which  horse  rail- 
ways may  be  operated  in  this  State. 

This  company  may  be  able  to  persuade  the  common  council 
of  the  city  to  confer  on  it  privileges  not  sanctioned  by  the  stat- 
ute law  of  the  State.  According  to  the  claim  which  is  made 
in  this  case,  the  common  council  have  the  righ-t  to  go  on  for 
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the  whole  life  of  the  charter  of  this  company,  some  eighty 
years,  granting  to  it  the  right  to  lay  down  railroad  tracks  in 
all  the  remaining  streets  of  South  Chicago,  in  such  manner, 
and  with  such  rights  and  privileges,  as  the  common  council, 
by  contract  with  the  company,  may  prescribe;  and  such  au- 
thority can  not  be  taken  away  without  impairing  the  vested 
rights  of  the  company  in  the  powers  of  the  municipal  corpo- 
ration.    It  appears  to  be  a  claim  that  ought  not  to  be  admitted. 

To  allow  that  this  company  have  the  right,  for  the  next 
eighty  years,  to  acquire  such  "  special  privileges  "  under  their 
special  charter,  pertaining  to  the  construction  and  operation  of 
its  railway  in  the  streets  of  the  South  and  West  Divisions  of 
Chicago,  as  they  may  induce  the  common  council  of  the  city 
to  allow  them,  does  seem  to  be  in  repugnancy  with  the  consti- 
tution. Conformity  thereto  requires  that  the  company,  for 
the  future,  should  take  their  privileges  as  all  others  do,  only 
under  the  sanction  of  a  public  and  general  law.  Equality  of 
privilege  is  the  principle  of  the  constitution  of  1870. 

It  is  true  that,  under  this  constitution,  no  law  can  be  passed 
granting  the  right  to  operate  a  street  railroad  without  requir- 
ing the  consent  of  the  city;  and  a  company  organized  under 
any  general  law  which  may  be  passed  for  such  purpose,  may, 
by  consent  of  the  city,  obtain  a  similar  special  privilege  as 
here;  and  it  may  be  said,  there  would  then  exist  the  same  ob- 
jection as  is  here  made,  of  there  being  a  special  privilege  con- 
ferred by  such  consent.  But  there  would  be  the  difference, 
that  the  privilege  so  acquired  would  be  to  exercise  only  such 
guarded  and  restricted  rights  as  may  be  allowed  by  a  general 
law,  to  be  passed,  and  not  the  special  rights  and  privileges  con- 
ferred by  an  antecedent  special  charter,  and  such  as  the  com- 
mon council  may  see  fit  to  allow. 

Mr.  Chief  Justice  Walker,  and  Mr.  Justice  Breese,  concur 
in  the  views  expressed  in  this  opinion,  and  dissent  from  the 
opinion  of  the  majority. 
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William  H.  Ferguson 

v. 
The  People  of  the  State  of  Illinois. 

Intoxicating  liquors — complaints  for  selling  not  required  to  be  made  on 
oath  before  justice  of  the  -peace.  In  prosecutions  before  justices  of  the  peace 
under  the  9th  section  of  the  act  of  January  13th,  1872,  'to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors,  it  is  not  necessary 
that  there  should  be  a  complaint  made  under  oath. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  I.  N".  Bassett,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  only  question  appellant  presents  on  this  record  is, 
whether,  in  a  prosecution  before  a  justice  of  the  peace,  under 
the  9th  section  of  the  act  of  the  13th  day  of  January,  1872, 
entitled  uAn  act  to  provide  against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors  in  this  State,"  it  must  be  based  on 
a  complaint  under  oath.  That  section  provides  that  the  pen- 
alty and  imprisonment  mentioned  in  the  sixth  section  may  be 
enforced  by  indictment  in  any  court  of  record  having  criminal 
jurisdiction;  and  all  pecuniary  fines  or  penalties  provided  for 
in  any  of  the  sections  of  the  act  except  the  fourth  and  fifth, 
may  be  enforced  and  prosecuted  for  before  any  justice  of  the 
peace  of  the  proper  county,  in  an  action  of  debt,  in  the  name 
of  The  People  of  the  State  of  Illinois,  as  plaintiff,  etc. 

This  was  a  prosecution,  under  the  second  section  of  the  act, 
for  selling  intoxicating  liquors  to  drunken  persons,  or  persons 
in  the  habit  of  getting  intoxicated. 

A  trial  was  had  before  the  justice  of  the  peace,  resulting  in 
a  conviction  and  judgment  of  $200  and  costs.     The  case  was 


560  Ferguson  v.  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

removed,  by  appeal,  to  the  county  court,  where  a  motion  was 
made  to  dismiss  for  want  of  a  complaint  in  writing,  and  under 
oath.  The  prosecution  filed  a  written  complaint,  not  under 
oath,  and  the  motion  was  overruled ;  and  on  a  trial  a  recovery 
was  had,  and  judgment  rendered  for  $170  and  costs.  The  case 
was  appealed  to  the  circuit  court,  and  the  judgment  of  the 
county  court  was  affirmed,  and  defendant  appeals  to  this 
court. 

The  statute  does  not,  in  terms,  require  an  information  or 
sworn  complaint  to  be  filed  before  the  suit  can  be  commenced. 
It  only  authorizes  the  prosecution  and  recovery  to  be  by  action 
of  debt.  We  are  aware  of  no  authority,  English  or  American, 
nor  have  we  been  referred  to  any,  which  requires  such  a  com- 
plaint where  the  action  of  debt  is  given  by  the  statute.  Our 
statutes  have  given  the  action  in  numerous  cases,  either  to  the 
people  qui  tain  or  to  the  injured  party,  and  yet  we  have  never 
known  a  practice  requiring  such  a  complaint,  to  obtain.  It 
has  generally  been  supposed  that  in  such  cases,  where  the  re- 
quirements of  the  statute  were  observed,  nothing  more  need 
be  done  to  give  the  justice  jurisdiction.  As  the  defendant 
is  only  summoned,  and  not  arrested  in  such  cases,  no  reason 
is  perceived  for  requiring  a  sworn  complaint. 

It  is,  however,  said  that  in  case  of  assaults  and  batteries,  etc., 
the  statute  requires  a  sworn  complaint,  and  we  should  therefore 
presume  that  it  was  intended  in  this  prosecution.  Why  pre- 
sume it  was  intended  in  this  action  of  debt  any  more  than  in 
any  other  action  of  debt?  We  are  at  a  loss  to  perceive.  It 
would  seem  to  be  more  reasonable  to  conclude  that,  because  the 
action  of  debt  is  given,  the  G-eneral  Assembly  intended  it 
to  have  all  the  incidents  of  an  action  of  debt  brought  by  one 
person  against  an  other,  in  a  purely  civil  case,  before  a  justice 
of  the  peace,  than  to  suppose  they  intended  to  require  it  to  be 
clothed  with  the  forms  of  a  criminal  proceeding  not  adapted 
to  an  action  of  debt.  When  the  party  appears  before  the  jus- 
tice, he  may,  if  he  demands  it,  have  the  prosecution  ruled  by 
the  justice  of  the  peace  to  file  a  written  statement  or  account 
specifying   the   nature   and   number  of  penalties  which   are 
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claimed,  as  he  might  were  it  an  action  of  debt  by  an  individual 
against  him.     But  a  complaint  was  not  necessary  to  give  the 
justice  of  the  peace  jurisdiction. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Philip  Brantigam 

v. 

Amy  While. 

1.  Intoxicating  liquors — measure  of  damages  in  suit  by  wife  wider 
sec.  5  of  Liquor  Law  of  1872.  In  a  suit  by  a  wife  under  sec.  5  of  the  Liquor 
Law  of  1872,  the  measure  of  damages  is,  the  injury  to  the  person  or  property 
or  means  of  support  of  the  plaintiff,  and  the  jury,  in  determining  the  dam- 
ages, should  not  take  into  consideration  any  mortification  to  the  plaintiff's 
feelings  or  mental  suffering  on  her  part. 

2.  Same — exemplary  damages  for  sale,  when  allowed.  In  a  suit  by  a 
wife  for  selling  liquor  to  her  husband,  under  the  Liquor  Law  of  1872,  exem- 
plary damages  can  not  be  recovered  unless  actual  damages  are  found, 
unless  it  appears  that  the  party  charged  sold  the  liquor  after  warning  and 
notice  not  to  sell. 

3.  Where,  in  good  faith,  the  employee  of  a  saloon  keeper  is  instructed 
not  to  sell  to  a  person  in  the  habit  of  getting  intoxicated,  and  the  servant 
wilfully  disobeys  the  instructions,  the  principal  is  not  liable  to  exemplary 
damages. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellant. 

Mr.  M.  H.  Williams,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 

Lee  county,  rendered  in  an  action  originally  brought  before  a 

justice  of  the  peace  of  that  county  by  Amy  While,  wife  of 

John  While,  under  section  5  of  the  Liquor  Law  of  1872.     The 

36-73D  III. 


562  Brantigam  v.  While.  [Sept.  T. 

Opinion  of  the  Court. 

damages  claimed  were  two  hundred  dollars,  and  for  this  amount 
the  jury  found  a  verdict,  and  the  court  rendered  a  judgment, 
having  overruled  a  motion  for  a  new  trial. 

The  defendant  had  a  license  to  sell  spirituous  liquors.  The 
jury  have  found,  by  their  verdict,  that  John  While,  to  whom 
he  sold,  was  the  husband  of  the  plaintiff,  and  that  he  was  a 
man  in  the  habit  of  getting  intoxicated.  There  is  much  testi- 
mony in  the  record  rendering  it  doubtful  if  defendant  was 
guilty,  as  it  was  shown  her  husband  drank  frequently  at  one 
Martin's,  on  the  day  charged,  and  kept  whiskey  and  beer  at 
his  own  house.  But,  it  may  be  conceded,  there  is  testimony 
sufficient  to  sustain  the  finding  on  this  point. 

Objections  are  made  to  the  instructions  given  On  behalf  of 
the  plaintiff,  and  to  the  ruling  of  the  court  on  instructions 
asked  by  defendant.  If  the  jury  were  not  properly  instructed, 
and  thereby  injury  has  resulted  to  the  defendant,  it  is  well 
settled  doctrine  that  the  judgment  must  be  reversed.  In  cases 
like  this,  it  is  all  important  the  law  should  be  clearly  and  accu- 
rately given  to  the  jury,  and  no  better  authority  for  the  law 
of  the  case  is  to  be  found  than  that  declared  in  repeated  deci- 
sions of  this  court,  in  cases  arising  under  this  statute. 

The  section  of  the  statute  under  which  this  action  was 
brought,  gives  the  action,  among  others,  to  every  wife  who 
shall  be  injured  in  person  or  property  or  means  of  support  by 
means  of  selling  spirituous  or  intoxicating  liquors  to  the  persons 
described.  This  is  all  for  which  the  wife  can  claim  damages,  and 
courts  can  not  add  other  items  or  causes  to  those  specified. 
In  Fveese  v.  Tripp,  TO  111.  496,  which  was  the  first  case  com- 
ing before  this  court  under  this  law,  it  was  held  that  mental 
suffering  of  any  kind,  of  the  wife,  was  not  an  element  in  the 
assessment  of  damages,  and  reference  was  made  to  Mulford 
v.  Clewell,  21  Ohio  St.  R.  191,  as  authority  on  the  point. 
Ohio  being  the  State  from  which  we  have  taken  the  statute, 
the  decisions  of  the  courts  of  that  State  on  the  point  are  entitled 
to  respect. 

This  decision  of  this  court  being  before  the  circuit  court, 
the  following  instruction  asked  by  the  defendant  was  refused: 
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"  6.  In  this  case  the  measure  of  damages  is,  the  injury,  if 
any,  shown  by  the  proof,  to  the  person  or  property  of  the  plain- 
tiff, or  to  her  means  of  support,  and  the  jury  have  no  right  in 
determining  the  damages,  if  any,  in  this  case,  to  take  into  con- 
sideration any  mortification  to  the  plaintiff's  feelings  or  mental 
sufferings  by  her." 

The  same  ruling  was  held  in  all  the  subsequent  cases  coming 
before  this  court  in  which  the  question  was  raised,  and  is  to 
be  taken  as  the  law  of  the  case  on  this  point.  It  was  error  to 
refuse  this  instruction. 

It  is  also  complained  that  the  court  modified  defendant's 
first  instruction.     As  asked,  it  was  as  follows: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant in  good  faith  instructed  his  employees  not  to  sell  or  furnish 
liquor  to  John  While,  the  husband  of  the  plaintiff,  and  himself 
refused  to  furnish  him  liquor,  but  that  the  employees  of  the 
defendant,  through  mistake  or  caprice,  did  furnish  it  to  said 
John  While,  then  the  jury  would  have  no  right  to  give  exem- 
plary damages  or  smart  money," 

The  modification  was  made  by  erasing  the  words,  "then  the 
jury  would  have  no  right  to  give  exemplary  damages  or  smart 
money,"  and  inserting  in  their  place  these  words:  "such  fact 
should  be  considered  by  the  jury  upon  the  question  of  exem- 
plary damages." 

This  court  held,  in  Freese  v.  Tripp,  supra,  and  in  Keedy 
v.  IIovjq  et  ah.  72  111.  133,  that  where,  in  good  faith,  the  em- 
ployees of  the  saloon  keeper  were  instructed  not  to  sell  to  the 
person  who  is  the  subject  of  the  action,  being  one  intoxicated 
or  in  the  habit  of  getting  intoxicated,  and  the  servant  wilfully 
disobeys  the  instructions,  the  principal  is  not  liable  to  exem- 
plary damages.  The  instruction,  therefore,  as  modified,  did 
not  go  far  enough,  but  left  it  discretionary  with  the  jury  to 
find  or  not  exemplary  damages.     This  was  error. 

It  is  apparent  from  the  verdict,  it  going  to  the  furthest  extent 
of  the  law,  that  the  jury  did  not  confine  themselves  to  the 
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actual  damages,  but,  influenced  by  the  instruction  that  they 
could  allow  for  mental  anguish  and  suffering,  have  gone  the 
whole  length. 

This  court  held,  in  the  cases  cited,  and  in  Kellerman  v. 
Arnold,  71  111.  632,  and  Meidel  v.  Anthis,  ibid.  241,  and  in 
Fentz  v.  Meadows,  72  111.  540,  that,  under  this  statute,  exem- 
plary damages  could  not  be  allowed,  unless  actual  damage 
was  found — unless  it  should  appear  the  party  charged  had  sold 
after  warning  and  notice  not  to  sell.  That  would  present  a  fair 
case  for  exemplary  damages.  *  The  statute  nowhere  counten- 
ances the  idea  that  exemplary  damages  may  be  awarded  at  the 
mere  caprice  of  the  jury. 

This  record  may  be  searched  in  vain  for  proof  that  appellee 
was  injured  in  her  person,  in  her  property,  or  in  her  means  of 
support,  by  the  act  of  appellant.  We  would  infer,  from  her 
testimony,  that  although  her  husband  was  a  miller  by  occupa- 
tion, he  worked  but  seldom,  and  contributed  very  little  to  her 
support;  that  she,  in  fact,  had  always  supported  him  by  her 
art  and  skill  as  a  hair  dresser.  Her  husband  was  an  incum- 
brance, it  would  seem,  and  not  a  useful  member  of  her  house- 
hold. There  is  no  proof  whatever  that  appellee  has  been  in- 
jured in  either  of  the  respects  specified  in  the  statute,  and  yet 
she  has  recovered  damages  to  the  extent  of  the  law.  This 
finding  is  contrary  to  the  clear  intent  and  meaning  of  the  law, 
as  this  court  has  expounded  it  in  the  cases  supra. 

For  the  reasons  given,  the  judgment  must  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Scott:     I  do  not  concur  in  this  opinion. 
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Allan  H.  Taylor  et  al. 

v. 
Ezekiel  Morrison. 

Trespass— -justification  under  a  writ.  In  an  action  of  trespass  for  cany- 
ing  away  personal  property,  if  the  defendant  seeks  to  justify  under  a  writ 
of  replevin,  he  must  show  a  valid  writ  issued  by  a  court  of  competent  juris- 
diction, attested  in  the  usual  form,  particularly  describing  the  property 
taken,  with  sufficient  certainty  to  identify  it,  or,  in  case  the  w^rit  is  lost  or 
destroyed,  its  contents  must  be  proved. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  John  Lyle  King,  for  the  appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  in  trespass,  to  recover  the  value  of 
a  lot  of  stone  taken  and  carried  away  from  the  premises  of 
plaintiff.  On  the  trial,  no  effort  was  made  to  disprove  plain- 
tiff's title  to  the  stone,  but  defendants  claim  it  was  taken  by 
the  sheriff  under  a  writ  of  replevin  in  favor  of  MacMahon 
Burns  against  the  goods  and  chattels  of  plaintiff,  and  the  de- 
fense insisted  on  is,  the  immunity  of  the  sheriff  from  an  action 
of  trespass,  under  the  circumstances. 

Whether  the  sheriff  can  justify,  under  a  writ  of  replevin, 
the  taking  of  goods  specifically  described,  notwithstanding 
they  may  not  be  the  jn'operty  of  defendant,  is  a  question  upon 
which  there  are  but  few  authorities,  and  what  there  are,  are 
quite  conflicting.  It  will  not  be  necessary,  however,  to  pass 
upon  this  question  in  the  decision  of  the  present  case.  The 
record  contains  no  evidence  the  defendants  acted  under  any 
valid  writ  issued  by  any  court  of  competent  jurisdiction.  It 
is  proven  the  deputy  sheriff,  who  directed  the  removal  of  the 
stone,  claimed  to  be  serving  a  writ  of  replevin  at  the  suit  of 
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Burns,  against  plaintiff,  for  the  property  taken,  but  from  what 
court  it  was  issued,  and  in  what  county,  the  evidence  fails  to 
show.  He  says  he  supposes,  but  does  not  distinctly  remember, 
he  returned  the  writ  he  had  to  the  Superior  Court,  and  that  it 
was  afterwards  destroyed  by  fire.  He  does  not  state  from  what 
court  it  had  been  issued,  nor  does  he  state  its  contents.  One 
witness  says  it  was  issued  by  Cleaves.  No  witness  examined 
gives  any  description  of  the  writ,  or  states  its  contents. 

All  that  is  proven  is,  that  it  was  a  writ  of  replevin  for 
stone,  in  favor  of  Burns  and  against  Morrison,  but  from  what 
court,  or  whether  sealed  and  attested  by  the  proper  officer,  and 
for  what  particular  property,  is  not  proven.  Under  any  view 
of  the  law,  the  sheriff  and  those  acting  with  him,  to  make 
their  justification  complete,  must  show  a  valid  writ,  issued  by 
a  court  of  competent  jurisdiction,  attested  in  the. usual  form, 
particularly  describing  the  property  taken  with  sufficient  cer- 
tainty to  identify  it,  or,  in  case  the  writ  is  lost  or  destroyed, 
its  contents  must  be  proven.  This  has  not  been  done,  and  the 
question  on  which  defendants  rested  their  defense  does  not 
arise  in  the  case.  They  took  and  carried  away  the  property 
of  plaintiff,  and  have  shown  no  justification  whatever.  So  far 
as  this  record  discloses,  it  was  an  unwarrantable  trespass,  and 
all  the  jury  had  to  do  was,  to  assess  plaintiff's  damages  for 
taking  his  property. 

The  only  question  in  the  case,  as  presented  to  this  court, 
about  which  there  could  be  any  doubt,  is,  whether  the  evidence 
would  justify  a  verdict  of  guilty  as  to  Taylor.  Although  the 
evidence  is  not  entirely  satisfactory,  yet  it  tends  to  support  the 
verdict.  Taylor  had  made  a  sale  of  the  property  under  a  chat- 
tel mortgage  given  by  Moore  &  Gooding,  who  formerly  occu- 
pied the  premises  then  in  possession  of  the  plaintiff.  But  the 
evidence  is  conclusive  the  stone  included  in  the  mortgage  had 
long  before  been  removed  by  Moore  &  Gooding,  or  Gooding, 
by  Taylor's  consent,  and  he  had  received  the  money  for  which 
it  had  been  sold.  There  is  some  testimony  connecting  Taylor 
with  the  taking  and  carrying  away  of  plaintiff 's  property,  and, 
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under  all  the  facts  and  circumstances  proven,  we  think  justice 
has  been  done. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  F.  Petillon  et  al. 

v. 

William  T.  Noble  et  al. 

1.  Assignee  before  maturity.  A  failure  of  consideration,  in  whole  or  in 
part,  constitutes  no  defense  to  promissory  notes  in  the  hands  of  an  innocent 
purchaser  for  value  before  maturity,  to  whom  they  are  indorsed  by  the 
payees. 

2.  Same — right  of  purchaser  as  to  security.  The  indorsement  by  the 
payee  of  a  promissory  note,  secured  by  a  chattel  mortgage,  before  maturity, 
carries  with  it  as  an  incident  to  the  debt  the  mortgage,  but  this  is  so  only  in 
equity,  and  the  purchaser,  acquiring  only  an  equity  in  the  mortgage,  takes 
it  subject  to  any  defense  the  mortgagee  may  have  as  to  the  notes,  the  same 
as  in  the  hands  of  the  assignor. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  for  an  injunction  to  restrain  the 
negotiation  of  certain  promissory  notes,  and  the  foreclosing 
of  a  certain  chattel  mortgage  given  to  secure  their  payment, 
and  to  compel  the  same  to  be  delivered  up  for  cancellation. 

The  bill  alleged,  that  on  the  26th  of  May,  1873,  the  com- 
plainants, the  appellants,  executed  to  W.  T.  Noble  &  Co..  a 
portion  of  the  appellees,  their  nine  promissory  notes,  payable 
.  at  certain  periods  after  date,  and  a  chattel  mortgage  to  secure 
their  payment,  upon  the  furniture  and  fixtures  in  the  barber 
shop  occupied  by  complainants,  situate  in  the  Grand  Pacific 
Hotel  in  Chicago. 

That  the  same  were  executed  in  pursuance  of  a  verbal  con- 
tract between  the  parties,  made  in  March,  1873,  and  modi- 
fied by  their  written  contract,  made  May  13,  1873,  whereby  W 
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T.  Noble  &  Co.  agreed  to  furnish  the  materials  and  construct 
and  finish  the  furniture  and  fixtures  for  such  barber  shop  for 
the  sum  of  $5500,  $2000  thereof  to  be  paid  as  the  work  pro- 
gressed, and  the  residue  to  be  secured  by  such  notes  and  chat- 
tel mortgage  as  above;  the  cash  payments  were  to  be  made,  and 
the  notes  and  mortgage  to  be  executed,  before  the  delivery  of 
the  furniture  and  fixtures  by  W.  T.  Noble  &  Co. ;  the  work 
was  to  be  put  up  by  the  latter  on  or  before  the  day  previous 
to  the  day  of  the  public  opening  of  the  hotel:  that  the  com- 
plainants paid  the  $2000,  and  fully  performed  on  their  part; 
that  Noble  &  Co.  did  not  perform  their  part  of  the  contract; 
that  the  furniture  and  fixtures  were  defective;  that  the  work 
was  not  done  within  the  time  required  by  the  contract;  that, 
in  consequence  thereof,  they  suffered  loss  to  the  amount  ot 
$2000;  that  the  notes  then  belonged  to  the  firm  of  Noble  & 
Co.,  and  were  deposited  for  collection  in  the  Central  National 
Bank.  The  insolvency  of  W.  T.  Noble  &  Co.  is  alleged.  The 
first  five  of  the  notes  were  paid  at  maturity,  the  four  others 
remaining  unpaid,  they  being  payable,  respectively,  200,  230, 
260  and  290  days  after  date.  The  bill  was  filed  December  17, 
1873.  A  temporary  injunction  was  granted.  Answers  having 
been  filed,  a  motion  was  made  for  a  dissolution  of  the  injunc- 
tion, which  being  heard  on  bill,  answers  and  affidavits  filed  by 
the  respective  parties,  the  court  below  dissolved  the  injunction 
December  30th,  1873;  and,  thereupon,  on  motion  of  complain- 
ants, the  bill  was  dismissed  at  their  costs  without  prejudice, 
and  complainants  appealed. 

Mr.  Omar  Bushnell,  for  the  appellants. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  evidence  submitted  on  the  hearing  of  the  motion  to  dis- 
solve the  injunction,  shows,  very  satisfactorily,  that  the  notes 
in  question  were  purchased  by  the  Central  National  Bank  of 
Chicago,  from  W.  T.  Noble  &  Co.,  on  the  4th  day  of  June, 
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1873,  for  a  full  consideration,  then  paid  in  good  faith,  without 
notice  of  the  alleged  defense  to  them,  and  that  they  were,  at 
the  same  time,  duly  assigned,  by  indorsement  thereon,  to  the 
bank.  The  bank,  then,  being  the  innocent  holder  of  the  notes 
by  purchase  for  value  before  maturity,  the  alleged  failure  of 
consideration,  in  whole  or  in  part,  as  regards  them,  can  not  be 
set  up  as  against  the  bank,  and,  so  far  as  respects  the  notes, 
the  injunction  was  rightly  dissolved. 

But  it  is  different  as  regards  the  chattel  mortgage.  The 
bank  has  no  other  interest  in  that  and  the  mortgaged  property 
than  what  it  derives  by  virtue  of  the  assignment  of  the  notes. 
That  carried  with  it  the  mortgage  as  an  incident  to  the  prin- 
cipal debt,  but  only  so  in  equity,  aiid»only  an  equitable  interest 
in  the  mortgage.  The  mortgage  did  not  carry  with  it  to  the 
assignee  of  the  notes  the  same  exemption  from  defense  as  did 
the  notes.  It  is  the  doctrine  of  this  court,  as  laid  down  in 
Olds  v.  Cummings  et  al.  31  111.  188,  and  affirmed  in  subsequent 
cases,  that  the  assignee  of  a  mortgage  takes  it  subject  to  the 
defense  which  the  mortgagor  had  against  it  in  the  hands  of  the 
mortgagee.  The  evidence  shows  that  W.  T.  Noble  &  Co.  did 
not  finish  the  work  by  the  time  stipulated,  the  day  of  the  pub- 
lic opening  of  the  hotel,  but  that  for  about  four  weeks  there- 
after the  workmen  of  W.  T.  Noble  &  Co.  were  at  work  in  the 
barber  shop,  to  the  considerable  damage  of  appellants,  and 
that  the  work  has  not  yet  been  finished.  It  is  answered  to 
this  by  appellees,  that  the  delay  was  occasioned  by  appellants 
making  alterations  in  the  work  to  be  done,  and  by  ordering 
additional  work.  But  the  preponderance  of  the  evidence  shows, 
that  the  alterations  were  such  as  would  diminish  the  amount 
of  work,  and  enable  W.  T.  Noble  &  Co.  to  finish  the  work 
earlier  than  they  could  otherwise  have  done. 

The  weight  of  the  evidence  is  to  disclose  a  defense  as  against 
W.  T.  Noble  &  Co.,  in  whole  or  in  part.  The  bank,  then, 
under  the  decisions  of  this  court,  having  no  other  or  greater 
rights  in  relation  to  the  mortgage,  and  standing  in  no  better 
position  than  W.  T.  Noble  &  Co.,  the  mortgagees,  the  injunc- 
tion, as  to  the  mortgage,  should  not  have  been  dissolved. 
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The  decree  and  order  of  dissolution  of  the  injunction,  so  far 
as  they  respect  the  notes,  are  affirmed,  but  as  respects  the 
mortgage  they  are  reversed,  and  the  cause  is  remanded  foi 
further  proceedings. 

Decree  modified. 


Edwin  Edwards  et  ah 


Honoeah  McKay,  Admx.  etc. 

1.  Oaths — notary  public  has  power  to  administer  generally.  It  was  ob- 
jected to  an  affidavit  of  the  service  of  a  summons  by  a  special  deputy 
sheriff,  that  a  notary  public  was  not  authorized  to  administer  the  oath  in 
such  a  case,  but  it  was  held,  that  under  the  statute  relating  to  oaths  and 
affirmations,  such  officer  was  empowered  to  administer  oaths  generally,  and 
therefore  he  had  power  to  administer  the  oath  in  this  case. 

2.  Service — by  special  deputy — return  may  be  verified,  by  affidavit.  The 
statute  requiring  the  return  of  service  of  a  summons,  when  made  by  a  spe- 
cial deputy,  to  be  verified  by  oath,  is  complied  with,  if  the  return  is  verified 
by  the  affidavit  of  the  person  making  the  service. 

3.  Where  the  statute  requires  an  oath,  it  will  not  be  vitiated  if  the  matter 
be  reduced  to  the  form  of  an  affidavit,  signed  and  sworn  to  by  the  person  or 
officer  making  it. 

4.  Default — not  set  aside  when  no  diligence  is  shown.  Where  a  party  is 
served  with  summons  by  a  special  deputy,  who  informs  him  that  he  is  an 
officer  in  that  case,  and  is  given  a  copy  of  the  summons,  showing  the  ap- 
pointment of  such  deputy  to  serve  the  same,  and  he  takes  no  steps  to  defend 
until  after  judgment  is  rendered  against  him  by  default,  a  motion  by  him 
to  set  aside  the  default  will  be  properly  overruled  for  want  of  diligence. 

5.  Same — excuse  for  want  of  diligence.  On  an  application  to  set  aside  a 
judgment  by  default,  the  party  applying  showed  in  his  affidavit  that  he  was 
sick  and  confined  to  his  house  from  the  clay  of  service  for  about  two  weeks, 
when  he  came  out  and  was  compelled  to  go  in  again  until  the  day  after  the 
default,  but  failed  to  state  the  nature  of  his  sickness,  or  show  that  he  could 
not  have  communicated  with  his  attorney,  and  prepared  for  his  defense: 
Held,  that  the  showing  was  not  sufficient  to  require  the  setting  aside  of  the 
default. 

6.  Officer — when  disqualified  from  serving  summons.  The  mere  fact  that 
a  person  once  presented  the  note  sued  on  for  payment,  or  had  been  employed 
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at  one  time  in  some  unknown  character  by  the  plaintiff,  affords  no  ground 
for  holding  that  he  is  disqualified  from  acting  as  a  deputy  to  serve  the  sum- 
mons  in  the  suit. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  brought  by  Honorah  McKay,  adminis- 
tratrix of  the  estate  of  Samuel  McKay,  deceased,  against  Ed- 
win Edwards  and  Harry  C.  Edwards. 

Messrs.  MagrudeR  &  Kerr,  for  the  appellants. 

Mr.  F.  W.  Forch,  Jr.,  for  the  appellee. 

Mr.  Chief  Jtjstice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  case  the  sheriff  appointed  Frank  Farrell  a  special 
deputy  to  serve  the  summons.  The  appointment  was  indorsed 
on  the  writ,  and  duly  signed.  The  deputy  returned  that  he 
served  it  on  the  defendants  by  reading  the  writ  and  delivering 
a  true  copy  of  the  same  to  each  of  them,  more  than  ten  days 
before  the  return  term.  The  special  deputy  filed  a  verification 
of  his  return,  sworn  to  before  a  notary  public,  and  the  decla- 
ration being  accompanied  with  an  affidavit  of  merits,  and  no 
appearance  entered  at  the  return  term,  a  default  was  entered, 
and  a  judgment  rendered  for  the  amount  of  the  note  sued  on, 
and  interest.  Subsequently,  some  fourteen  days  after  the  judg- 
ment was  rendered,  defendants  appeared  and  moved  the  court 
to  set  aside  the  default  and  permit  them  to  plead.  The  motion 
was  overruled,  and  they  prosecute  this  appeal. 

It  is  first  urged  that  the  return  of  service  by  the  special 
deputy  is  insufficient,  because  a  notary  public  has  no  power 
to  administer  an  oath.  When  we  refer  to  the  third  section  of 
the  chapter  entitled  "Oaths,"  R  S.  1845,  p.  393,  we  find  that 
courts,  and  each  judge,  justice  and  clerk  thereof,  all  justices  of 
the  peace  and  notaries  public,  are  authorized  to  administer 
oaths  and  affirmations  to  witnesses  and  others,  concerning  any 
thing  depending,  or  proceeding  commenced,  or  to  be  com 
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menced,  before  them  respectively;  and  such  courts,  judges,  justi- 
ces, notaries  public  and  clerks,  within  their  respective  districts, 
circuits  or  counties,  and  the  justices  of  the  peace  in  their  conn- 
ties,  shall  respectively  have  power  to  administer  all  oaths  of 
office  and  other  oaths  required  to  be  taken  by  any  person  before 
entering  upon  the  discharge  of  any  office  business,  etc.,  or  any 
other  lawful  occasion,  and  to  take  affidavits  and  depositions. 
This  provision  has  been  in  force,  unchanged,  to  the  present 
time. 

It  is  said,  the  phrase,  "or  any  other  lawful  occasion,"  is  awk- 
ward, and  has  no  connection  with  the  preceding  portion  of  the 
provision.  We  fail  to  see  the  force  of  the  objection.  The  lan- 
guage manifestly  means,  and  can  only  mean,  that  the  courts 
and  officers  previously  authorized  to  administer  oaths  on  spe- 
cified occasions,  were  intended  to  be  empowered  to  administer 
oaths,  also,  on  any  other  lawful  occasion.  This  seems  to  be  the 
obvious  meaning,  and  so  obvious  that,  in  our  experience  in  the 
practice,  we  have  never  heard  it  doubted.  This  is  the  uni- 
form construction  put  upon  the  act  ever  since  its  adoption, 
by  all  officers,  as  well  as  by  the  entire  profession,  so  far  .as  our 
experience  has  extended.  If  the  construction  contended  for 
were  given,  then  all  oaths  administered  by  any  of  these  officers, 
unless  in  cases  pending,  or  to  be  commenced  before  them,  or 
to  official  oaths  to  officers,  have  been  void,  and  a  usurpation  of 
authority  by  those  administering  them.  It  would  truly  be  a 
startling  announcement  to  so  hold. 

The  sworn  statement  would  be  good  as  an  affidavit,  hence 
the  return  is  properly  verified  by  oath,  whether  it  be  consid- 
ered an  oath  or  an  affidavit.  Where  the  statute  requires  an 
oath,  we  presume  it  would  not  be  vitiated,  because  the  matter 
should  be  reduced  to  the  form  of  an  affidavit,  signed  and  sworn 
to  by  the  officer.  We  presume  none  would  tie  so  technical  as 
to  question  its  validity.  We  see  no  force  in  the  other  objec- 
tions to  the  return;  we  regard  them  so  extremely  technical  as 
not  to  require  discussion. 

As  to  the  motion  to  set  aside  the  default,  we  think  appel- 
lants have  shown  no  diligence.     It  is  true,  one  defendant  be- 
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low  swears  that  he  did  not  know,  and  that  he  did  not  suppose 
he  was  bound  to  take  notice  of  the  leaving  of  the  copy  of  the 
summons  with  him.  He  swears  that  Farrell,  when  asked  if 
he  was  an  officer,  said  no,  except  in  that  particular  case.  He 
was  thus  informed  by  the  officer  that  he  was  authorized  to 
serve  the  summons.  Again,  he  had  only  to  look  to  the  copy 
of  the  summons  left  with  him  to  see  that  the  sheriff  had  ap- 
pointed Farrell  to  serve  it  on  the  defendants.  In  the  light  of 
these  facts,  it  appears  almost  incredible  that  with  such  a  paper, 
such  an  indorsement,  accompanied  with  the  information  given 
him  by  the  deputy,  he  should  entertain  such  a  belief, 
or  did  not  make  inquiry.  From  the  body  of  the  summons 
he  must  have  learned  who  was  suing  him,  and  on  what  the 
claim  was  founded.     He  should  at  least  have  made  inquiry. 

He  states  that  he  was  sick  and  confined  to  his  house  from 
the  clay  of  the  service  for  about  two  weeks,  when  he  came 
out,  and  was  compelled  to  go  in  again  until  the  day  after  the  de- 
fault. He  does  not  state  the  nature  of  his  sickness,  or  that  he 
could  not  have  readily  communicated  with  his  legal  adviser  and 
have  fully  prepared  for  his  defense,  so  as  to  have  avoided  the 
judgment.  He  fails  to  state  that  his  sickness  disqualified  him 
from  attending  to  his  business,  as  well  in  all  respects  as  though 
in  his  usual  health,  except  he  was  unable  to  leave  his  house. 
The  affidavit  fails  to  disclose  grounds  for  setting  aside  the  de- 
fault, and  there  was  no  abuse  of  discretion  in  overruling  the 
motion. 

There  does  not  seem  to  be  the  slightest  ground  for  holding 
that  Farrell  was  disqualified  from  acting  as  a  deputy;  surely 
not  so  because  he  had  once  presented  the  note  for  collection, 
or  because  he  was  or  had  been  employed  in  some  supposed  or 
unknown  character  or  employment  by  appellee.  This  is  inde- 
finite and  intangible. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Samuel  Glickauf 

v. 

Louis  Hirschhore-  et  ah 

1.  Pleading — -plea  to  whole  declaration  must  answer  all.  A  plea  to  the 
whole  declaration  which  leaves  a  material  averment  unanswered,  is  bad  on 
demurrer. 

2.  Same — -plea  that  time  of  payment  was  extended  without  consent  of 
surety.  A  plea  by  a  surety,  that  the  time  of  payment  of  the  note  sued  on 
was  extended  by  agreement  with  the  principal  debtor,  without  the  knowl- 
edge of  the  surety,  should  show  such  a  consideration  for  such  agreement  to 
extend  the  time,  as  to  render  it  a  valid,  binding  contract,  and  should  also 
show  the  time  to  which  the  payment  was  extended. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  Allan  C.  Story,  and  Mr.  Rufus  King-,  for  the  appellant. 

Mr.  Philip  Stein,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Superior  Court  of  Cook  county, 
from  a  judgment  rendered  by  that  court  in  an  action  of  as- 
sumpsit, on  three  promissory  notes.  The  declaration  con- 
tained twelve  counts,  on  all  which  issues  were  made  up  and 
tried  by  the  court  without  a  jury,  resulting  in  a  judgment  for 
the  plaintiff. 

The  controversy  appears  to  be  as  to  the  nature  of  the  lia- 
bility of  appellant,  whether  as  indorser  or  guarantor  of  the 
payment  of  the  notes. 

As  there  is  no  bill  of  exceptions  in  the  case,  preserving  the 
evidence,  the  same  having  been  stricken  from  the  record,  we 
are  unable  to  pronounce  upon  the  propriety  of  the  finding  of 
the  court;  and,  in  the  absence  of  evidence,  we  must  presume 
the  judgment  of  the  court  is  correct,  and  that  the  evidence 
heard  sustains  the  finding. 

The  questions  of  law  raised  by  appellant  are  upon  the  ruling 
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of  the  court  upon  plaintiff's  demurrer  to  defendants'  third  and 
fourth  pleas.  The  third  plea  was  to  the  whole  declaration,  and 
answered  only  a  part  thereof,  the  averments  of  defendants' 
guaranty  being  unanswered;  and  besides,  the  plea  itself 
amounted  to  the  general  issue. 

The  fourth  plea  alleges,  that  when  the  note  became  due, 
plaintiffs,  by  agreement  with  the  maker  thereof,  extended  the 
time  of  payment  of  the  same,  without  the  knowledge  or  con- 
sent of  defendant. 

The  defect  in  this  plea  is  obvions.  There  is  no  considera- 
tion alleged  for  this  extension  of  time,  and  being  no  consider- 
ation it  was  not  a  binding. contract,  and  could  not  prevent  a 
suit  upon  the  note  against  the  maker,  notwithstanding  the 
agreement.  It  was  nudum  pactum.  The  plea  is  defective, 
also,  in  not  stating  the  time  to  which  payment  was  extended. 
An  agreement  of  this  kind,  to  exonerate  the  surety,  must  be  a 
valid  and  binding  agreement.  Waters  v.  Simpson,  2  Gilm. 
570 ;  Warner  v.  Crane,  20  111.  148 ;  Flynn  v.  Mudd  et  ah.  27 
ib.  323;  Galoraith  v.  Fullerton,  53  ib.  126. 

As  to  the  fourth  error  assigned,  it  does  not  appear  that  any 
objection  of  this  kind  was  made  in  the  court  below,  and  it  is 
now  too  late.  If  it  was  an  objection  it  was  waived  b}^  going 
to  trial.  Nor  is  it  assigned  as  error,  that  a  greater  number  of 
judges  held  the  court  than  is  allowed  by  the  constitution. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Marcus  White 


Ira  Stanbro. 

Errok — trivial  objections  not  considered  where  justice  has  been  done. 
Where  the  court  is  satisfied,  from  the  whole  record,  that  justice  has  been 
done,  it  will  not  consume  time  in  considering  trivial  objections,  especially 
in  a  case  where,  if  a  recovery  could  be  had  at  all,  it  would  be  for  a  trifling 
and  inconsiderable  amount. 
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Appeal  from  the  Circuit  Court  of  Boone  county;  the  Hon. 
T.  D.  Murphy,  Judge,  presiding. 

Messrs.  Coon  &  Curtiss,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  to  the  Boone  cir- 
cuit court,  by  Marcus  White  against  Ira  Stanbro,  for  damages 
to  the  land  of  the  plaintiff,  caused  by  the  erection  of  a  mill- 
dam  on  the  Kichwaukee  river,  by  the  defendant,  which  backed 
the  water  on  to  the  land  of  the  plaintiff,  as  he  alleges  in  his 
declaration. 

The  plea  was  the  general  issue,  and  there  was  a  trial  by  a 
jury,  who  rendered  a  verdict  for  the  defendant,  and,  the  court 
refusing  to  set  aside  the  verdict  on  motion  of  plaintiff,  judg- 
ment was  rendered  against  the  plaintiff  for  the  costs,  to  reverse 
which  he  appeals  and  assigns  various  errors. 

A  large  number  of  witnesses  were  examined  on  both  sides, 
besides  reading  of  depositions,  as  to  the  fact  alleged,  that  the 
dam  did  back  the  water  over  plaintiff's  land,  and  there  was 
much  conflicting  testimony.  It  made  a  case  peculiarly  fit  for 
the  consideration  of  a  jury,  leaving  them  at  liberty  to  find 
either  way. 

We  have  examined  the  testimony  carefully,  and  we  should 
have  come  to  the  same  conclusion  the  jury  did.  If  the  fact 
was  clearly  established  the  dam  did  flow  back  the  water  on  to 
appellant's  land,  the  next  question  raised  would  be,  was  appel- 
lant injured  thereby,  and  to  what  extent?  On  this  point  we  are 
well  convinced  that,  at  most,  appellant  could  have  recovered 
only  nominal  damages.  The  fact  is  well  established  that  his 
land  on  the  north  side  of  the  river  was  always  low,  boggy  and 
wet  land,  and  not  more  so  since  the  dam  was  built.  It  is  also 
shown  that  appellant  has  subjected  it  to  pasture,  and  by  large 
droves  of  cattle,  which,  long  continued  on  such  land  as  his  is 
shown  to  be,  will  denude  it  of  herbage,  and  destroy  the  sod. 
It  is  a  kind  of  river  bottom,  low  and  marshy,  and  overflowed 
by  the  usual  spring  freshets.  Some  witnesses  say  the  land  is 
dryer  now  than  it  was  before  the  dam  was  built. 
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But  it  is  unnecessary  to  enter  into  a  minute  examination  ot 
the  testimony.  We  are  well  satisfied  with  the  conclusion  the 
jury  reached. 

Appellant  makes  a  point  that  the  court  ruled  out  proot  of 
a  proposition  made  by  appellant  to  appellee,  which  was,  in  sub- 
stance, a  bet  by  appellant  of  one  hundred  dollars  that  certain 
facts  would  be  established,  if  appellee  would  consent  to  draw 
the  water  from  his  pond,  and  had  very  little  to  do  with  the 
merits  of  the  case,  and,  if  it  had  gone  to  the  jury,  could  not 
have  affected  their  verdict,  to  change  it  from  what  it  is. 

The  instructions  given  for  appellant  were  all  he  was  entitled 
to  ask,  and  they  declared  the  law  correctly.  Some  of  those 
refused  could  not  have  changed  the  finding.  The  fact  was  not 
proved  that  the  dam  injuriously  backed  the  water  on  to  appel- 
lant's land. 

The  defendant's  instructions  are  unobjectionable.  The  truth 
is,  this  appears  to  be  a  very  small  case,  in  which,  if  damages 
could  be  recovered  at  all,  they  would  be  so  trifling  and  incon- 
siderable as  to  forbid  a  court  to  waste  time  in  considering  the 
various  objections  stated. 

An  examination  of  the  whole  record  satisfies  us  justice  has 
been  done,  and  we  must  affirm  the  judgment. 

Judgment  affirmed. 


George  W.  Lawrence 

v. 
Julia  S.  Lawrence. 

1.  Chancery — decree  of  divorce  against  non-resident,  etc.,  may  be  opened. 
The  provision  in  the  chancery  code  allowing  a  final  decree  against  a  de- 
fendant without  notice  other  than  by  publication,  to  be  opened  within  three 
years,  and  a  defense  to  be  interposed,  applies  to  a  decree  of  divorce  as  well 
as  to  any  other. 

2.  Decree — effect  of,  against  one  having  constructive  notice  only.  A  de- 
cree of  divorce  against  one  notified  by  publication  only,  and  who  does  not 
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appear,  is  not  absolute  until  three  years  after  it  is  entered,  but  conditional, 
and  subject  to  be  set  aside,  even  though  the  complainant  may  have  married 
before  it  is  set  aside.  Persons  acquiring  rights  under  such  a  decree  can  not 
be  protected  against  the  effect  of  its  being  set  aside  in  the  three  years. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  appellant,  George  W.  Lawrence,  on  the  27th  day  of 
August,  1872,  filed,  in  the  Superior  Court  of  Cook  county,  a 
bill  against  the  appellee,  Julia  _A.  Lawrence,  for  a  divorce. 
She  being  a  non-resident,  notice  was  given  by  publication,  as 
required  by  the  statute  in  such  cases. 

At  the  October  term,  1872,  of  said  court,  proof  of  publica- 
tion of  notice  was  made,  the  defendant  defaulted,  the  bill  taken 
for  confessed,  and  a  reference  made  to  the  master  to  take 
proofs.  On  the  coming  in  of  the  master's  report,  the  cause 
was  heard  thereon,  and  a  decree  of  divorce  entered  in  favor 
of  the  complainant. 

At  the  May  term,  1873,  of  that  court,  the  defendant,  Julia 
A.  Lawrence,  filed  her  petition  under  section  19  of  the  Chan- 
cery Practice  Act,  setting  forth  that  she  had  not  been  served 
with  notice  of  the  divorce  suit,  but  was  brought  into  court  by 
publication  of  notice  only,  and  asking  leave  to  appear  and 
answer  the  complainant's  bill  therein.  The  petition  was 
granted,  and  the  defendant  filed  her  answer  denying  the  alle- 
gations of  the  bill,  except  that  of  marriage. 

On  the  10th  day  of  July  thereafter,  the  said  petition  was 
served  upon  the  complainant,  who  appeared  and  moved  the 
court  to  strike  the  defendant's  petition  and  answer  from  the 
files,  and  vacate  the  order  allowing  the  same  to  be  filed,  the 
motion  being  based  upon  affidavits  filed  showing  that  subse- 
quent to  the  decree  of  divorce,  and  before  notice  of  any  appli- 
cation to  appear  and  answer  the  bill,  the  complainant  had  mar- 
ried again.  This  motion  the  court  overruled.  The  cause , 
afterward  came  on  for  hearing  and  trial  by  a  jury  (the  statute 
requiring  the  trial  to  be  by  a  jury),  and  resulted  in  a  verdict 
for  defendant,  and  a  decree  setting  aside  the  decree  of  divorce 
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and   dismissing    the   complainant's    bill.      The   complainant 
appealed. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  appellant. 

Messrs.  Grant  &  Swift,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  admitted  by  the  appellant  that  the  evidence  on  the  part 
of  the  defendant  on  the  hearing  below  was  sufficient  to  sustain 
the  verdict.  Evidence  there  offered  by  the  complainant  of  the 
second  marriage  was  excluded  and  exception  taken. 

The  only  ground  of  error  which  is  urged  in  argument  by 
appellant  is,  the  order  of  the  court  below  allowing  the  defend- 
ant to  appear  and  answer  in  the  suit,  and  contest  the  same 
after  a  decree  of  divorce  had  been  entered,  and  taking  the  sub- 
sequent proceedings;  and  the  only  question  involved  is  one  of 
statutory  construction. 

The  19th  section  of  our  Chancery  Practice  Act  provides 
that,  when  a  final  decree  shall  be  entered  against  any  defend- 
ant without  notice  other  than  by  publication  of  notice  in 
a  newspaper  (as  was  the  case  here),  and  such  defendant,  his 
heirs,  devisees,  executors,  administrators  or  other  legal  repre- 
sentatives shall,  within  three  years  after  such  decree,  appear 
in  open  court  and  petition  to  be  heard  touching  the  matter  of 
the  decree,  and  shall  pay  such  costs  as  the  court  shall  deem 
reasonable  in  that  behalf,  the  person  so  petitioning  may  appear 
and  answer  the  complainant's  bill,  and  thereupon  such  proceed- 
ings shall  be  had  as  if  the  defendant  had  appeared  in  due  sea- 
son, and  no  decree  had  been  made.  And  if  it  shall  appear, 
upon  the  hearing,  that  such  decree  ought  not  to  have  been 
made  against  such  defendant, the  same  maybe  set  aside, altered 
or  amended  as  shall  appear  just,  otherwise  the  same  shall  be 
ordered  to  stand  confirmed  against  said  defendant.  The  decree 
shall,  after  three  years  from  the  making  thereof,  if  not  set  aside 
in  manner  aforesaid,  be  deemed  and  adjudged  confirmed  against 
such  defendant,  etc.,  and  at  the  end  of  the  said  three  years,  the 
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court  may  make  such  further  order  in  the  premises  as  shall 
be  required  to  carry  the  same  into  effect. 

Another  section  of  the  statute  provides  that,  in  the  case  of 
a  non-resident  defendant,  a  copy  of  the  bill,  together  with  a 
notice  of  the  commencement  of  the  suit,  may  be  delivered  to 
such  a  defendant,  which  service  shall  be  as  effectual  as  that 
made  in  the  usual  form,  within  the  limits  of  this  State. 

It  is  claimed  that  a  decree  of  divorce  does  not  come  within 
this  provision. 

Section  2  of  chapter  entitled  "  Divorces,"  when  these  pro- 
ceedings were  had,  provided:  "The  circuit  court,  sitting  as  a 
court  of  chancery,  shall  have  jurisdiction  in  all  cases  of  di- 
vorce and  alimony  by  this  chapter  allowed;  and  the  like  pro- 
cess, practice  and  proceedings  shall  be  had  as  are  usually  had 
in  other  cases  in  chancery,  except  as  hereinafter  provided." 

Stress  is  laid  by  appellant  upon  the  particular  terms  here 
used,  "usually  had,"  as  implying  that  the  usual  practice  in 
chancery  cases  in  general  was  meant,  and  not  this  provision  in 
our  Chancery  Practice  Act,  which  is  unknown  in  the  usual 
practice  of  chancery  courts.  But  we  apprehend  there  is  to  be 
no  special  significance  attached  to  the  terms  "  usually  had,"  as 
here  employed,  and  that  they  mean  no  more  than  that  the 
usual  practice  and  proceedings  in  cases  in  chancery  in  this 
State  are  to  be  had,  and  that  whatever  of  such  practice  or  pro- 
ceedings is  prescribed  and  regulated  by  statute,  is  a  usual 
practice  or  proceeding  in  such  cases. 

The  words,  "heirs,  devisees,  executors,  administrators  or 
other  legal  representatives,"  used  in  the  Chancery  Act  as  de- 
scriptive of  the  persons  who  may  have  opened  such  final  de- 
cree, are  adverted  to  as  being  entirely  inapplicable  to  a  decree 
of  divorce,  and  so  denoting  that  such  a  decree  could  not  be 
embraced  in  the  provision. 

But  property  interests  of  a  greater  or  less  extent  may  be  in- 
volved in  a  decree  of  divorce,  and  persons  of  the  above  descrip- 
tion may  be  materially  interested  in  having  a  decree  of  divorce, 
to  which  a  person  since  deceased  was  a  party,  set  aside. 

If  there  were  no  interest  of  property  concerned,  it  might  be 
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a  question  for  the  court,  how  far  the  disturbing  of  such  a  de- 
cree, at  the  instauce  of  such  a  person,  would  be  just. 

The  "Divorce"  chapter  contains  no  independent  provision 
for  bringing  a  defendant  into  court.  It  was  only  under  the 
provisions  of  the  Chancery  Act  that  appellant  was  enabled  to 
subject  appellee  to  his  suit,  by  the  publication  of  notice  in  a 
newspaper.  If  appellant  had  to  resort  to  the  provisions  of 
that  act  in  order  to  be  able  to  institute  and  prosecute  his  suit, 
it  would  seem  that  appellee  should  be  equally  entitled  to  the 
benefit  of  the  provisions  of  the  same  act  to  defend  against  the 
suit. 

We  fail  to  see  why  a  decree  of  divorce  does  not  come  within 
the  section  of  the  Chancery  Act  above  referred  to  for  the  open- 
ing of  decrees,  and  why  it  is  not  brought  within  it  by  the  ex- 
press terms  of  the  second  section  of  the  chapter  entitled 
"  Divorce." 

The  decree  of  divorce  was  not  an  absolute  one,  upon  the 
faith  of  which  third  persons  were  entitled  to  rely,  and  acquire 
rights  under  it,  as  a  final  decree  of  court.  It  was  but  provi- 
sional, and  interlocutory,  subject  to  be  set  aside  upon  the  de- 
fendant coming  in  at  any  time  within  three  years,  and  defend- 
ing against  the  suit.  By  the  statute,  it  was  not  to  be  deemed 
confirmed  against  the  defendant  until  after  the  expiration  of 
three  years. 

Persons  acting  in  view  of  the  decree,  and  seeking  to  acquire 
rights  under  it,  would  do  so,  knowing  its  provisional,  conditional 
character,  and  that  it  was  subject  to  be  made  naught,  upon 
coming  in  within  three  years  and  making  defense  to  the  suit. 
For  although  upon  its  face  the  decree  is  absolute,  it  was  made 
otherwise  by  the  statute,  and  persons  dealing  upon  the  faith 
of  the  decree,  must  be  presumed  to  have  knowledge  of  the 
statute,  and  were  bound  to  regard  the  decree  and  statute  in 
connection  with  each  other,  which  would  make  the  statute  a 
part  of  the  decree  as  much  so  as  if  the  provision  of  the  statute 
in  question  had  been  incorporated  in  the  decree. 

Persons,  then,  acting  under  such  a  decree,  are  not  entitled 
to  the  protection  of  the  court  as  acquiring  rights  in  good  faith 
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in  reliance  upon  a  decree  of  court.  They  were  not  entitled  to 
rely  upon  it  as  absolute,  and  so  knew,  or  must  be  held  to  know, 
so  far  as  concerns  the  rights  of  the  defendant;  and  they  relied 
upon  the  decree  at  their  peril.  Lyon  et  al.  v.  Rollins,  46  111. 
276;  Southern  Bank  of  St.  Louis  v.  Humphreys,  47  id.  227. 

Were  the  exercise  of  only  the  discretionary  power  of  the 
court  involved,  the  con  si  deration  of  the  second  marriage,  and 
that  the  interests  resulting  thereunder  have  become  involved, 
would  be  one  of  just  weight  in  determining  whether  the  de- 
cree should  be  disturbed.  But  it  is  no  matter  of  discretion. 
It  is  a  statutory  right  which  a  defendant  in  such  case  has,  to 
come  in  and  defend,  upon  payment  of  costs. 

Appellee  has  but  asserted  and  vindicated  her  just  rights  in 
the  mode  given  to  her  by  the  statute.  If  inconvenience  and 
harm  shall  result  to  any  one  acting  upon  such  a  decree  as  a 
valid  and  final  one,  it  is  a  consequence  which  we  may  regret 
should  have  ensued,  but,  legally,  it  must  be  regarded  as  one 
which  is  imputable  to  the  party's  own  fault,  and  as  growing 
out  of  a  disregard  of  the  just  rights  of  the  appellee.  There  is  a 
way  of  avoiding  all  such  harmful  effect,  and  having  the  decree 
absolute  in  the  first  instance,  by  following  the  course  provided 
for  by  the  statute,  of  delivering  to  the  non-resident  defendant  a 
copy  of  the  bill,  with  a  notice  of  the  commencement  of  the 
suit. 

We  are  of  opinion  the  decree  should  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Breese:  I  do  not  concur  in  this  opinion.  I 
do  not  think  the  19th  section  of  the  Chancery  Act  has  any 
application  to  divorce  cases.  Those  cases  are  governed  by  the 
Divorce  Law,  and  are  sui  generis.  I  think  further,  that  pub- 
lic policy  requires  decrees  in  such  cases  should  be  absolute  and 
final,  unless  an  appeal  be  prosecuted. 

Mr.  Chief  Justice  Walker:  I  do  not  think  the  19th  sec- 
tion of  the  Chancery  Act  applies  in  this  class  of  cases. 

Mr.  Justice  Scott:  I  can  not  concur  in  this  decision. 
While  it  may  be  true  the  19th  section  of  the  statute  is  appli- 
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cable  to  divorce  cases,  under  the  authority  "  to  set  aside,  alter 
or  amend"  the  decree  "as  shall  appear  just,"  I  am  of  opinion 
it  is,  to  some  extent,  within  the  discretion  of  the  court  what 
alterations  shall  be  made  in  the  decree,  and  that  considerations 
of  public  policy  forbid  its  exercise  where  there  has  been  a 
second  marriage.  The  consequences  to  the  second  wife  would 
be  very  serious  indeed.  She  might  be  actually  innocent,  and 
at  most  would  only  .be  constructively  guilty  of  wrongful  con- 
duct. The  effect  would  be  to  bastardize  their  children,  if  any, 
and  expose  the  parties  to  the  charge  of  living  in  an  open  state 
of  adultery.  Regarding  the  19th  section  as  applicable  to 
divorce  cases,  no  doubt  it  would  be  within  the  jurisdiction  of 
the  court  to  alter  or  amend  the  original  decree,  so  far  as  it 
affects  property  rights,  "  as  shall  appear  just." 


Kichard  Edwards 


James  Irons. 

1.  Verdict — -presumption  in  favor  of,  where  evidence  is  not  preserved  in 
bill  of  exceptions.  Where  a  bill  of  particulars  is  filed  with  a  declaration  in 
assumpsit,  and  upon  trial  a  verdict  is  found  and  judgment  rendered  in  favor 
of  plaintiff  for  a  larger  sum  than  the  bill  of  particulars  amount  to,  and  the 
evidence  is  not  preserved  in  the  bill  of  exceptions,  it  will  be  presumed  in 
the  appellate  court  that  there  was  evidence  before  the  jury  to  authorize  their 
allowing  interest  on  the  plaintiff's  account,  and  if  the  excess  can  be  ac- 
counted for  in  that  way,  the  judgment  will  not  be  disturbed. 

2.  Practice — record  under  control  of  court  until  adjournment.  The  re- 
cord of  a  judgment  is  under  the  control  of  the  court  during  the  term  at 
which  it  is  rendered.  The  judge  may  set  it  aside  and  award  a  new  trial,  or 
allow  amendments,  so  as  to  make  the  record  conform  to  the  facts,  and  to 
correct  mistakes. 

3.  Same — setting  aside  judgment  does  not  set  aside  the  verdict.  Setting 
aside  and  vacating  a  judgment  does  not  set  aside  the  verdict  upon  which  the 
judgment  is  1 
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4.  It  is  proper  for  the  court  rendering  a  judgment  upon  the  verdict  of  a 
jury,  to  set  aside  the  judgment,  receive  a  remittitur,  and  correct  the  amount 
found  by  the  jury,  accordingly,  and  render  a  new  judgment  for  the  proper 
amount,  at  any  time  during  the  same  term  of  court. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Francis  A.  Kiddle,  for  the  appellant. 

Messrs.  Forrester,  Beem   &  Gibbs,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  filed  his  declaration  with  a  bill  of  particulars 
attached,  and  defendant  filed  a  plea  of  the  general  issue  with  an 
affidavit  of  merits.  Subsequently  the  case  was  called  for  trial, 
but,  defendant  failing  to  appear,  a  jury  was  impaneled,  and 
after  hearing  the  evidence,  they  returned  a  verdict  for  $245.03 
in  favor  of  plaintiff,  upon  which  judgment  was  rendered.  At 
a  subsequent  day  of  the  term  defendant  moved  the  court  to  set 
aside  the  judgment,  and  to  have  a, trial  of  the  case.  The  mo- 
tion was  allowed;  whereupon  plaintiff  remitted  $13.74,  and 
thereupon  the  court  rendered  a  judgment  on  the  balance  of  the 
verdict  which  remained  after  the  entry  of  the  remittitur, 
amounting  to  $231.79,  in  favor  of  the  plaintiff.  Defendant 
excepted,  and  appeals  to  'this  court. 

It  is  urged  that  appellee  could  not  be  allowed  to  recover 
more  than  the  amount  of  the  account  filed  with  his  declara- 
tion; that  the  judgment  was  therefore  too  large  by  the  sum 
of  twenty  dollars.  This  result  must  have  been  reached  by  the 
allowance  of  interest  on  the  account;  and  there  seems,  from 
the  dates  of  the  various  items,  that  if  interest  was  allowed  it 
would  amount  to  enough  to  make  the  amount  of  the  judgment 
rendered. 

The  act  of  January,  1857,  by  the  first  section,  provides  that 
the  rate  of  interest  upon  all  contracts  and  agreements,  written 
or  verbal,  express  or  implied,  for  the  payment  of  money,  shall 
be  six  per  cent  per  annum  on  the  one  hundred  dollars,  unless 
otherwise  expressly  stipulated  by  the  parties. 
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Under  this  section  it  was  held  in  the  case  of  Turner  v.  Daui- 
son,  50  111.  85,  that  a  contract  to  pay  six  per  cent  on  an 
account  might  be  implied,  but  ten  per  cent  could  not  be  re- 
covered except  by  force  of  an  express  agreement  of  the  parties. 
And  in  the  case  of  Davis  v.  JTenaga,  51  111.  170,  it  was  held 
that  "The  only  ground  upon  which  interest  is  recoverable  in 
this  case  would  be,  that  there  was  an  unreasonable  and  vexa- 
tious delay  of  payment  within  the  meaning  of  the  second  sec- 
tion of  the  statute,  but  whether  there  had  been  such  unreason- 
able and  vexatious  delay,  was  a  question  of  fact  to  be  submitted 
to  the  jury,  as  held  by  this  court"  in  previous  cases,  to  which 
reference  is  there  made.  It  was  also  said  that  something  more 
than  mere  delay  of  payment  was  necessary  to  bring  the  case 
within  the  statute. 

From  these* cases  it  appears  that  the  question  of  vexatious 
delay  is  for  the  jury,  and  when  it  is  shown  to  exist,  they  are 
authorized  to  allow  six  per  cent  interest.  And  as  the  evidence 
in  this  case  does  not  appear  in  the  record,  we  must  presume 
that  there  was  evidence  before  the  jury  to  prove  the  fact.  If 
there  had  not  been,  the  judge  trying  the  case  would  have  re- 
quired appellee  to  remit  all  of  the  interest,  or  set  aside  the 
verdict,  and  awarded  a  new  trial. 

There  is  no  rule  of  practice  better  settled  or  more  uniformly 
recognized  than  that  the  record  of  a  judgment  is  under  the 
control  of  the  court  during  the  term  at  which  it  is  rendered. 
The  judge  may  set  it  aside  and  award  a  new  trial,  or  may  allow 
amendments,  so  as  to  make  the  record  conform  to  the  facts, 
and  to  correct  mistakes.  Nor  did  the  setting  aside  and  vaca- 
ting of  the  judgment,  as  seems  to  be  supposed,  also  vacate  the 
verdict.  If,  as  urged,  the  verdict  was  merged  in  the  judgment, 
when  the  judgment  was  set  aside  and  vacated  the  merger  was  at 
an  end,  and  matters  then  stood  precisely  as  they  did  before  the 
judgment  was  entered.  It  might,  with  the  same  propriety,  be 
said  that  the  declaration,  plea  and  antecedent  orders  were  all 
merged  in  the  judgment,  and  when  the  judgment  was  vacated, 
that  they  were  all  canceled,  and  wiped  out  of  the  record,  and 
that  new  pleadings  were  then  required. 
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The  court  had  the  undoubted  right,  during  the  term,  to  set 
the  judgment  aside,  and,  after  receiving  a  remittitur,  thus  cor- 
recting the  verdict  of  the  jury,  to  enter  a  new  judgment  for 
the  proper  amount. 

Appellant  fails  to  give  any  reason  or  excuse  for  failing  to 
appear  and  make  the  defense  he  claims  to  have.  For  aught 
that  appears,  he  may  have  wilfully  and  perversely  refused  to 
attend  and  interpose  any  defense  he  may  have  had.  When  a 
person  acts  with  such  indifference  to  his  rights,  he  can  not 
expect  that  courts  will  be  overanxious  to  set  aside  a  judgment 
and  give  him  a  trial  for  the  mere  asking. 

We  perceive  no  abuse  of  discretion  in  refusing  to  give  him 
a  new  trial,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  World  Mutual  Life  Ins.  Co.  of  New  York 


Caroline  Schultz,  Guardian,  etc. 

1.  Life  insurance — application.  Where  the  application  for  a  policy 
of  life  insurance  contains  a  warranty  that  the  applicant  is  not  subject  to 
dyspepsia,  evidence  that  six  months  or  a  year  and  a  half  previously,  while 
afflicted  with  an  abscess,  the  applicant  suffered  from  some  degree  of  dyspep- 
sia, is  not  sufficient  to  show  a  breach  of  the  warranty  and  defeat  a  recovery 
upon  the  policy. 

2.  Same  —  construction  of  questions  in  application.  A  question  con- 
tained  in  an  application  for  a  policy  of  life  insurance,  whether  the  appli- 
cant had  employed  or  consulted,  individually,  a  physician,  will  be  construed 
to  refer  to  an  employment  or  consultation  with  reference  to  the  application 
for  life  insurance,  and  not  to  the  consultation  of  a  physician  at  any  time 
during  the  life  of  the  applicant. 

3.  Proof  that  an  applicant  for  life  insurance  had,  six  months  or  a  year 
and  a  half  previous  to  making  his  application,  employed  a  physician,  will 
not  be  sufficient  to  avoid  a  policy  issued  on  the  application,  although,  in 
answer  to  a  question  in  the  application,  the  applicant  may  have  stated  that 
he  had  not  consulted  a  physician. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Williams  &  Thompson,  for  the  appellants. 
Messrs.  McClellan  &  Hodges,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Caroline  Schultz,  guardian 
of  Frederick  Schultz,  against  The  World  Mutual  Life  Insu- 
rance Company,  of  New  York,  to  recover  the  amount  of  a 
policy  of  insurance  upon  the  life  of  Christian  Schultz,  for  the 
benefit  of  his  son  Frederick,  issued  on  the  16th  day  of  Decem- 
ber, 1872.  The  plaintiff  recovered  in  the  court  below,  and  the 
defendant  appealed. 

The  point  is  made  by  appellant,  that  the  policy  was  vitiated 
by  reason  of  false  representations  made  by  the  said  Christian 
Schultz. 

It  is  virtually  conceded  by  the  appellee,  that  the  statements 
and  declarations  made  by  Christian  Schultz,  contained  in  his 
written  application  for  the  insurance,  being  made  by  the  ex- 
press terms  of  the  policy  a  part  of  it,  are  in  the  nature  of  war- 
ranties of  the  facts  stated;  but  it  is  denied  that  the  evidence 
establishes  any  falsity  in  the  statements. 

The  warranties  claimed  by  appellant  as  having  been  broken, 
arise  out  of  the  14th,  18th  and  26th  interrogatories  in  the  ap- 
plication, and  the  answers  of  the  insured  thereto,  which  are  as 
follows : 

"13.  Is  the  party  subject  to  dyspepsia,  dysentery,  or 
diarrhoea?" 

Ans.     "  None." 

"  18.  Is  the  party  now  afflicted  with  any  disease  or  disor- 
der of  any  kind,  and  if  so,  what?" 

Ans.     "  None." 

"  26.  Has  the  party  employed  or  consulted,  individually, 
any  physician?  Please  answer  this,  yes  or  no.  When  yes, 
give  name  or  names  and  residence." 

Ans.     "  None." 
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Christian  Schultz  died  on  the  25th  day  of  January,  1873. 
The  only  testimony  of  any  witness  having  any  personal  knowl- 
edge on  the  subject,  tending  in  disproof  of  the  truth  of  any  of 
the  statements  and  declarations,  was  that  of  Doctor  Degaller, 
the  substance  whereof  was,  that  he  attended  the  insured  in  his 
last  sickness,  and  that  the  cause  of  his  death  was  severe  inter- 
mittent fever;  that  he  had  known  the  insured  for  two  years; 
that  his  constitution  was  not  a  very  healthy  one  according  to 
the  witness'  opinion;  that  there  was  nothing  particular  the 
matter;  that  he  didn't  look  well  and  blooming,  but  looked 
rather  thin,  as  many  men  will  who  have  to  work  hard  and  use 
more  or  less  poor  food;  that  sometime,  from  six  months  to  a 
year  and  a  half  before  his  death,  he  had  a  large  abscess  under 
his  arm,  at  which  time  he  was  confined  to  his  bed  for  about  a 
week,  and  witness  visited  him  four  or  five  times;  there  was  a 
good  deal  of  discharge  from  the  abscess;  that  such  abscesses 
he  could  not  say  indicated  anything  wTith  regard  to  the  general 
constitution;  that  they  may  befall  the  healthiest  constitution; 
may  arise  from  taking  cold.  The  witness  says,  too,  "that  at 
that  time  the  insured  was  suffering,  like  many  people,  from 
some  degree  of  dyspepsia."  Two  other  physicians  gave  it  as 
their  opinion,  from  the  symptoms  detailed  by  Doctor  Degaller, 
in  his  testimony,  that  the  insured  did  not  die  of  intermittent 
fever,  but  from  pyaemia,  blood  poison,  caused  by  the  absorp- 
tion of  purulent  matter  in  his  blood. 

It  is  said  by  appellant,  that  here  is  proof  that  the  insured 
had  been  subject  to  dyspepsia,  to  a  greater  or  less  degree,  and 
'that  he  had  employed  and  consulted  a  physician  individually, 
and  so  the  answers  were  untrue.  But  the  question  was  not 
whether  he  had  been  subject  to  dyspepsia,  but  is  he  subject  to 
dyspepsia.  Most  certainly  the  jury  were  justified  in  finding 
that  there  was  no  breach  of  warranty  in  this  respect,  arising 
from  testimony  that  six  months  or  a  year  and  a  half  previously, 
while  afflicted  with  an  abscess,  the  insured  was  suffering,  "like 
many  people,"  from  some  degree  of  dyspepsia. 

But  the  insured  had  employed  a  physician.  The  form  of 
the  question  in  this  respect  was  not,  has  the  party  ever  em- 
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ployed  or  consulted  a  physician,  or  did  he  ever  do  so;  but,  lias 
the  party  employed  or  consulted  a  physician?  By  the  partic- 
ular form  of  the  question,  the  mind  is  naturally  directed  to  a 
time  recent,  and  well  might  be  to  the  subject  matter  in  con- 
nection with  which  the  question  is  asked,  namely,  the  applica- 
tion for  a  life  insurance,  and  fitness  as  a  subject  of  insurance, 
and  the  question,  not  unnaturally,  might  be  understood  as  an 
inquiry  whether  the  parly  had  employed  or  consulted  a  physi- 
cian with  reference  to  having  his  life  insured. 

The  auxiliary,  "  have,"  as  here  used,  serves  to  denote  a  tense, 
grammatically,  which  expresses  an  action  past,  and  often  that 
which  is  just  past  and  completed. 

To  allow  the  interrogatory,  as  put,  to  have  reference  to  any 
accomplished  event  wholly  disconnected  with  the  application, 
and  which  may  have  taken  place  in  any  previous  period  of 
time  then  fully  completed,  would  be  to  say  that  it  covered  the 
whole  period  of  the  applicant's  life.  To  give  any  such  effect 
to  the  interrogatory,  would  be  to  make  it  extremely  mislead- 
ing to  the  applicant. 

We  are  of  opinion  the  question  was  not  sufficiently  definite 
and  specific  as  regards  time,  to  warrant  the  finding  of  a  breach 
of  warranty  upon  this  point,  from  the  fact  of  the  insured  having 
employed  a  physician  six  months  or  a  year  and  a  half  before, 
in  the  way  as  testified. 

The  testimony  of  the  two  physicians,  as  to  their  opinion 
that  the  insured  died  of  pyaemia,  was  from  no  personal  knowl- 
edge, but  was  based  entirely  upon  what  was  testified  to  by  Dr. 
Degaller;  and  although  their  testimony  might  tend  to  show 
that  to  be  the  cause  of  death,  there  is  nothing  in  the  evidence 
from  which  to  infer  that,  contrary  to  the  answer  to  the  18th 
interrogatory,  the  insured  was  afflicted  with  such  disease  or 
disorder,  at  the  time  of  making  the  application.  The  evidence 
would  seem  to  be  in  the  contrary  direction,  from  the  statement 
of  one  of  the  physicians:  "After  the  blood  becomes  poisoned, 
I  should  think  it  ought  to  show  itself  in  about  two  or  three 
days."  There  was  other  testimony  of  witnesses  who  had  been 
acquainted  with  deceased  for  two  years  previously,  that  his 
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health  was  good ;  that  he  was  always  well  and  worked  hard, 
and  never  missed  a  day. 

We  deem  it  unnecessary,  under  the  testimony  in  the  case,  to 
consider  the  alleged  error  in  the  instructions  given  for  the  ap- 
pellant, which  required,  that  in  order  to  avoid  the  policy  on 
account  of  the  untruth  of  any  statement  or  declaration,  it 
must  have  been  untrue  "to  the  knowledge  of  said  Schultz." 
Admitting  such  instructions  to  have  been  'abstractly  wrong, 
there  was  so  little  of  evidence  tending  to  show  any  breach  of 
warranty,  that  the  instructions  may  well  be  regarded  as  harm- 
less, in  view  of  the  evidence. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  Fredrick 

v. 

George  White, 

Domestic  animals — owner  permitting  them  to  run  at  large,  liable  for 
damages.  A  party  who  permits  his  stock  to  run  at  large,  in  violation  of  the 
act  of  January  13,  1872,  is  liable  in  an  action  of  trespass  for  any  damage 
they  may  do  to  the  crops  of  others. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

Mr.  A.  J.  Hopkins,  for  the  appellant. 

Mr.  Frank  M.  Annis,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  cause  was  originally  brought  before  a  justice  of  the 
peace  of  Kane  county,  where  a  judgment  was  obtained  in  favor 
of  the  plaintiff,  for  fifty  dollars.  On  appeal  to  the  circuit 
court,  a  judgment  for  the  same  amount  was  rendered,  to  reverse 
which  the  defendant  appeals. 
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The  action  was  for  injury  to  the  plaintiff's  corn  by  the  de- 
fendant's cattle.  The  cause  was  tried  by  a  jury,  and  the  evi- 
dence fully  sustains  the  verdict.  It  was  clearly  proved  that 
defendant  suffered  his  stock  to  run  at  large  repeatedly  before 
the  commencement  of  the  suit,  doing  damage  to  the  plaintiff, 
and  this  in  violation  of  the  act  of  January  13,  1872,  in  force 
July  1,  1872. 

The  instructions  given  to  the  jury  stated  the  law  correctly, 
and  justice  has  been  done. 

The  judgment  is  affirmed. 


The  National  Bank  of  Commeece  of  Chicago 

v. 

A.  D.  Titsworth,  use,  etc. 

Garnishee — appearance  and  answer  a  waiver  of  defects  in  summons.  An 
appearance  to  the  suit  in  a  garnishee  proceeding,  and  filing  an  answer,  is  a 
waiver  of  any  defect  in  the  garnishee  summons. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  A.  Otis,  for  the  appellant. 

Messrs.  Bennett  &  Sherburne,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  garnishee  proceeding,  in  favor  of  certain  judg- 
ment creditors  of  A.  D.  Titsworth,  against  appellant,  the 
National  Bank  of  Commerce  of  Chicago.  The  garnishee 
summons  issued  from  the  Superior  Court  of  Cook  county,  on 
the  8th  day  of  November,  1873,  and  was  returnable  on  the 
first  Monday  of  January,  1874 — the  first  day  of  the  January 
term.  A  conditional  judgment  by  default  having  been  ren- 
dered against  the  bank,  and  a  writ  of  scire  facias  issued 
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thereon,  the  bank,  on  the  2d  day  of  February,  1874,  filed  its 
answer,  denying  any  indebtedness  to  Titsworth.  An  issue 
was  made  upon  the  truth  of  the  answer,  and  tried  by  the  court 
without  a  jury,  on  the  22d  day  of  July,  1874,  and  found 
against  appellant  for  $488.25,  and  judgment  rendered  thereon, 
from  which  an  appeal  was  taken  by  the  garnishee. 

On  the  22d  day  of  July,  1874,  the  cause  coming  on  to  be 
tried  in  the  court  below,  before  the  commencement  of  the 
trial,  appellant  moved  to  quash  the  garnishee  summons,  for  the 
reason  that  the  same  was  issued  in  November,  during  the  No- 
vember term,  and  made  returnable  to  the  January  term,  and 
beyond  the  intervening  December  term.  The  court  overruled 
the  motion,  and  this  is  assigned  as  error. 

The  motion  came  too  late  to  be  of  avail.  The  appearance 
to  the  suit,  and  filing  the  answer  on  the  2d  day  of  February, 
1874,  wras  a  waiver  of  any  defect  in  the  summons. 

It  is  further  insisted  that  the  finding  and  judgment  of  the 
court  below  were  not  warranted  by  the  evidence. 

The  evidence  showed  that  the  bank  had  money  in  its  hands, 
deposited  by  Titsworth,  to  an  amount  largely  in  excess  of  the 
judgment,  but  it  is  claimed  that  it  was  not  the  individual 
money  of  Titsworth. 

It  appears  that  Titsworth  became  insolvent  by  means  of 
losses  in  the  Chicago  fire  of  1871,  and,  being  unable  to  do 
business  on  his  own  account,  he  made  an  arrangement  with  the 
firm  of  Chas.  B.  Peet  &  Co.,  of  New  York,  by  which  they 
were  to  consign  goods  to  him,  which  he  was  to  sell  and  remit 
the  proceeds.  The  goods  were  consigned  at  wholesale  rates, 
and  Titsworth  was  authorized  to  retain  all  he  could  get  at 
retail,  above  wholesale  prices.  The  arrangement  was  commu- 
nicated to  the  bank,  and  an  account  was  opened,  and  the  money 
derived  from  the  sale  of  these  goods  deposited  with  it  in  the 
name  of  "A.  t).  Titsworth,  agent." 

The  money  in  question  was  the  proceeds  of  the  sale  of  such 
goods  so  deposited.  The  evidence  shows  that,  in  some  in- 
stances, money  was  drawn  out  and  paid  for  Titsworth's  per- 
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sonal  use,  as  he  testified  he  used  such  of  the  money  as  he 


It  would  seem  that  at  least  a  portion  of  the  money  so  de- 
posited belonged  to  Titsworth,  to-wit:  all  of  it  in  excess  of 
the  wholesale  price  of  the  goods.  There  was  no  direct  evi- 
dence upon  the  point,  how  much  this  amount  was.  The  means 
of  fixing  the  definite  amount  was  peculiarly  within  the  power 
of  Titsworth,  or  his  principals,  as  within  their  knowledge.  No 
attempt  to  do  so  was  made,  although  Titsworth  was  examined 
and  gave  testimony  as  a  witness  on  behalf  of  the  garnishee. 

We  can  not  say,  in  view  of  the  entire  testimony,  that  the 
court  below  manifestly  erred  in  finding  that  as  large  an  amount 
of  this  money  as  the  judgment  belonged  to  Titsworth. 

The  set-off  claimed,  of  the  firm  notes  of  A.  D.  Titsworth  & 
Co.  held  by  the  bank,  we  are  of  opinion  was  properly  dis- 
allowed. 

Finding  no  error  in  the  record,  the  judgment  must  be 
affirmed. 


David  C.  Geary 

v. 
Patrick  O'Neil. 

1.  Instructions — mtist  be  based  on  the  evidence.  Instructions  must  be 
based  on  the  evidence  and  announce  correct  legal  principles ;  and  where 
the  defense  is,  not  that  the  promise  of  defendant  was  to  pay  the  debt  of 
another,  but  that  he  never  made  any  promise  at  all,  it  is  not  erroneous  to 
refuse  an  instruction  based  upon  the  hypothesis  that,  if  there  was  any 
promise  made  by  the  defendant,  it  was  to  pay  the  debt  of  another. 

2.  Promise — whether  original  or  collateral.  Where  the  question  involved 
is  whether  a  promise  is  original  or  collateral,  the  test  is  whether  the  credit  is 
given  to  the  person  sought  to  be  charged,  or  to  some  one  else  who  the  per- 
son sought  to  be  charged  guaranteed  should  pay  the  debt. 

3.  Although  goods  are  delivered  to  a  person  other  than  the  one  to  whom 
they  are  sold  and  to  whom  the  credit  is  given,  if  they  are  so  delivered  at 
the  request  of  the  purchaser,  he  will  be  liable. 

38— 73d  III. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Snowhook  &  Gray,  and'  Mr.  W.  M.  Johnson,  for 
the  appellant. 

Messrs.  Hawes  &  Lawrence,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  suit  was  brought  by  appellee,  to  recover  for  a  quantity 
of  liquors  claimed  to  have  been  sold  and  delivered  by  plaintiff 
to  defendant.  On  the  trial  below,  it  was  insisted,  by  defend- 
ant, that,  although  the  goods  were  charged  on  the  books  to 
him,  it  was  understood  that  he  was  in  no  event  to  be  responsi- 
ble for  their  payment;  that  they  were  purchased  by  and  for 
his  brother  James.  .'  On  the  other  hand,  it  is  claimed  that  it 
was  understood,  before  the  goods  were  delivered,  that  defend- 
ant was  to  be  responsible  for  the  goods.  The  jury  found  for 
plaintiff,  and,  after  overruling  a  motion  for  a  new  trial,  the 
court  rendered  a  judgment  on  the  verdict,  and  this  appeal  is 
prosecuted  to  reverse  the  judgment. 

It  is  insisted  that  there  is  no  count  in  the  declaration  under 
which  the  recovery  could  be  had;  that  there  should  have 
been  a  count  for  goods  bargained  and  sold.  vWe  perceive  no 
force  in  this  objection.  The  evidence,  if  it  shows  anything, 
proves  that  the  goods  were  sold  and  delivered.  There  can  be  no 
pretense  that  the  evidence  tends,  in  the  slightest  degree,  to 
prove  a  mere  contract  of  purchase,  without  a  delivery, 
that  would  render  a  count  for  goods  bargained  and  sold 
necessary.  The  evidence,  as  contradictory  as  itJ*  is  in  other 
respects,  does  prove  that  the  goods  were  sold,  either  to  ap- 
pellant or  his  brother,  and  were  delivered  to  his  brother. 
This  was  not  controverted  in  the  court  below,  nor  is  it  in  this. 
The  controlling  question  then  was,  and  now  is,  whether  the  credit 
was  originally  given  to  appellant  or  to  James  Geary.  On  that 
question,  the  jury  have  found  that  the  credit  was  given  to  ap- 
pellant, and  not  to  James.      The  evidence  on  the  question 
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presented  a  sharp  and  actual  conflict  that  could  not  be  recon- 
ciled. It  was  for  the  jury  to  decide  where  the  truth  lay,  and 
having  determined  it,  and  the  judge  trying  the  case  having 
expressed  his  satisfaction  with  the  finding,  we  shall  not  exam- 
ine, critically,  the  evidence,  as  it  appears  on  paper,  and  balance 
it  nicely,  to  see  if  the  finding  is  right.  It  was  the  duty  of  the 
court  below,  on  the  motion  for  a  new  trial,  to  so  consider  the 
evidence,  and,  if  not  satisfied  with  the  verdict,  to  have  set 
it  aside,  and  we  will  presume  he  performed  his  duty.  He  saw 
the  witnesses,  and  had  superior  means  of  judging  to  whom 
credit  should  be  given,  and  we  shall  not  disturb  his  decision 
on  that  question. 

It  is  also  objected  that  the  court  erred  in  refusing  to  give 
appellant's  sixth  instruction.  That  instruction  had  no  evi- 
dence to  support  it.  It  proceeded  upon  the  theory  that  if  a 
promise  was  made  by  appellant,  that  it  was  to  pay  a  debt  of 
his  brother.  The  defense  was,  that  appellant  never  promised 
to  pay  for  the  goods  in  any  manner,  but  that  they  were  sold 
and  delivered  to  James,  and  that  the  credit  was  alone  given  to 
him.  There  was  not,  so  far  as  we  can  see,  any  defense  that  the 
promise  was  collateral,  but  it  denied  any  promise  of  any  de- 
scription. Instructions  must  be  based  on  the  evidence,  and 
announce  correct  legal  principles,  to  entitle  them  to  be  given. 
But  the  eighth  of  appellant's  instructions  contained,  substan- 
tially, all  that  was  in  the  sixth,  and  it  was  given.  The  instruc- 
tions given  presented  the  law  of  the  case  fairly  to  the  jury, 
and  we  fail  to  see  that  the  jury  refused  to  obey  them.  The 
modification  of  appellant's  instructions  before  they  were 
given  was  not  erroneous.  As  modified,  they  presented  the 
law  of  the  case  correctly,  and  could  not  have  misled  the  jurv. 

There  was  evidence  tending  to  prove  that  appellant's  promise 
was  original,  and  that  the  credit  was  given  alone  to  him. 
In  fact,  if  appellee's  evidence  had  been  the  only  testimony  in 
the  case,  no  one  could  have  doubted  that  such  was  the  fact. 
Where  the  question  involved  is  whether  the  promise  is  ori- 
ginal or  collateral,  the  test  is  whether  the  credit  is  given  to  the 
person  sought  to  be  charged  or  to  some  one  else,  and  the  "ner- 
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son  sought  to  be  charged  only  guaranteed  that  the  person  to 
whom  the  credit  was  given  should  pay  the  debt,  or  that  the 
person  sought  to  be  charged  was  to  be  liable  at  all  events  or 
only  in  case  the  other  failed  to  pay.  Hughes  v.  Atkins,  41  111. 
213;  Williams  v.  Corbet,  28  111.  262;  Blank  v.  Dreher,  25 
111.  331.  These  cases  settle  the  rnle.  In  the  second  of  these 
cases  it  was  said,  although  the  goods  were  delivered  to  a  dif- 
ferent person,  if  the  credit  was  given  to  the  defendant  he  was 
liable;  that  in  such  a  case  the  consideration  passed  from  the 
defendant  to  the  plaintiff,  although  the  property  purchased  by 
the  defendant  was,  at  his  request,  delivered  to  a  third  person. 

As  to  the  question  whether  the  court  erred  in  admitting 
appellee's  ledger  in  evidence,  we  deem  it  unimportant,  as  it 
could  not  have  changed  the  result.  The  sale  of  the  goods, 
their  price  and  delivery  to  appellant's  brother,  was  clearly 
proved  without  reference  to  the  book.  James  Geary  testified 
that  the  amount  and  price  charged  were  correct,  and  whether 
right  or  not  to  introduce  the  ledger,  it  did  no  harm,  and  hence 
forms  no  ground  for  a  reversal. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed 


Joht*  Graham  et  al. 

v. 

Roxina  Fulford. 

1.  Practice — dismissing  as  to  part  of  plaintiffs.  In  an  action  on  the 
case  by  the  wife  and  minor  children,  under  the  Liquor  Law  of  1872,  against 
a  party  selling  liquor  to  their  husband  and  father,  it  is  competent  for  the 
court  to  dismiss  the  minors  out  of  the  case,  and  let  the  suit  proceed  in  the 
name  of  the  wife. 

2.  Exemplary  damages — can  not  be  allowed,  unless  actual  damage  is 
shown,  in  suit  for  selling  liquor.  In  a  suit  by  a  wife  for  injury  to  her 
means  of  support,  caused  by  selling  liquor  to  her  husband,  she  can  not  re- 
cover  exemplary  damages  unless  the  jury  find  that  there  has  been  actual 
damage. 
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Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Richardson  Bros.,  and  Mr.  Stephen  R.  Moore,  for 
the  appellants. 

Mr.  J.  Brousseau,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  in  the  Kankakee  circuit 
court,  under  section  5  of  the  "  Liquor  Law "  of  1872.  Sess. 
Laws  1872,  p.  552. 

The  plaintiffs  in  the  suit,  when  brought,  were,  Roxina  Ful- 
ford, the  wife,  and  Catharine  and  Henrietta,  minor  children 
of  Abel  Fulford,  who  sued  by  their  next  friend,  Abel  K.  Ful- 
ford. A  motion  was  made  by  defendants  to  dismiss  the  cause 
for  the  reason  the  next  friend  had  not  filed  a  bond  for  costs. 
Thereupon  the  plaintiff  dismissed  the  suit  as  to  the  minors, 
and  this  is  the  first  point  made. 

There  is  nothing  in  the  point.  The  action  of  the  court  in 
dismissing  the  minors  out  of  the  case  is  authorized  by  section 
23  of  the  Practice  Act.     R.  S.  1874,  p.  778. 

The  next  point  is  on  the  evidence.  The  action  was  brought 
against  Henry  Blank,  Charles  Graham,  Milton  Yankirk,  Jacob 
Love  and  Frederick  Knightheart.  There  is  no  evidence  suffi- 
cient to  charge  Knightheart,  and  as  against  Graham  it  is  very 
unsatisfactory.  Taking  it  all  together,  and  giving  entire  cre- 
dence to  all  the  testimony,  it  would  seem  the  plaintiff  con- 
nived at  the  offense,  and  could  have  prevented  it,  had  she  so 
chosen.  But  we  are  not  disposed  to  reverse,  on  the  evidence, 
except  as  to  Knightheart.     There  is  no  evidence  against  him. 

The  next  point  is  on  the  instructions.  The  court  gave  this 
instruction  for  the  plaintiff: 

"  If  you  find,  from  the  evidence,  that  the  defendants,  or 
either  of  them,  are  guilty,  then  you  have  a  right  to  find,  as 
exemplary  damages,  any  amount  not  exceeding  one  thousand 
dollars." 
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The  objections  to  this  ruling  are  obvious.  The  section  of 
the  statute  under  which  this  action  was  brought,  gives  the 
action  to  the  person  who  shall  be  injured  in  her  person,  or 
property,  or  means  of  support,  and  this  court  has  held,  some 
proof  of  the  probable  extent  of  the  damage  must  be  given  to 
justify  the  finding.  These  would  be  actual  damages,  and 
unless  they  are  found  by  the  jury,  exemplary  damages  can  not 
be  awarded.  Freese  v.  Tripp,  70  111.  496;  Keedy  v.  Howe 
etal.  72  111.  133;  Kellerman  v.  Arnold,  71  111.  632;  Meidel 
v.  Anthis,  71  111.  241;  Brantigam  v.  While,  ante,  p.  561. 

The  jury  were  told  by  this  instruction,  if  they  were  satisfied 
the  defendants  had  sold  intoxicating  liquors  to  the  plaintiff's 
husband,  then  they  could  find  one  thousand  dollars  damages 
against  them,  irrespective  of  the  fact  of  the  want  of  proof  of 
actual  damages.  This  court  has  said  repeatedly  that  some 
actual  damage  must  be  proved  to  justify  the  finding  of  exem- 
plary damages. 

The  case  is  not  an  aggravated  one  by  any  means.  Her  hus- 
band's hands  would  not  have  suffered  from  the  cold  if  she  had 
supplied  him  with  warm  mittens. 

For  the  error  in  giving  the  above  instruction,  the  judgment 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott:    I  do  not  concur  in  this  opinion. 


George  W.  Eeed 


Daniel  Hortte. 

1.  Bill  of  exceptions — when  necessary.  Where  a  plea  is  stricken  from 
the  files  on  motion,  "both  the  motion  and  exceptions  to  the  decision  of  the 
court  thereon  should  be  preserved  by  bill  of  exceptions,  as  they  can  not 
otherwise  become  a  part  of  the  record. 
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2.  Assessing  damages.  On  default,  where  neither  party  asks  for  a  jury, 
it  is  proper  for  the  court  to  assess  damages. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  J.  H.  Knowlton,  for  the  plaintiff  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  errors  assigned  are,  the  Superior  Court  erred  in  striking 
the  plea  from  the  files  for  want  of  an  affidavit  of  merits,  and 
in  reference  to  and.  assessing  damages  by  the  court.  It  is  sug- 
gested in  argument,  the  plea  was  stricken  out  of  the  record  upon 
the  supposition  the  act  concerning  the  practice  of  the  courts 
of  Cook  county,  of  February  12,  1853,  which  required  the  de- 
fendant in  all  civil  actions  to  file  with  his  plea  an  affidavit  of 
merits,  was  still  in  force.  The  record  contains  no  bill  of  excep- 
tions, and  we  can  not  know  the  ground  of  the  decision  by  the 
court.  ^ 

It  is  fatal  to  the  objection  taken,  that  neither  the  motion 
nor  any  exception  to  the  decision  of  the  court  striking  out  the 
plea  is  preserved  by  a  bill  of  exceptions,  as  required  by  the 
rules  of  practice  in  this  court.  Such  motions  do  not  become  a 
part  of  the  record  unless  made  so  by  means  of  a  bill  of  excep- 
tions. The  rule  on  this  subject  was  declared  in  Snell  v.  M. 
E.  Church,  58  111.  290,  and  that  case  is  conclusive  of  the  same 
question  in  the  case  at  bar. 

Neither  party  asked  to  have  the  damages  assessed  by  a  jury, 
and  in  such  cases  the  statute  expressly  authorizes  the  court  to 
make  the  assessment.     Gross'  Statutes,  p.  512,  sec.  23. 

No  error  appearing,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  C.  Parteidge  et  al. 

v. 
John  H.  Arnold  et  al. 

1.  Minors — creditors  of  parent  no  claim  on  labor.  A  father  has  no  pre- 
sent valuable  property  in  the  future  labor  of  his  minor  son,  and  does  not,  by 
the  emancipation  of  the  son,  withdraw  from  his  creditors  any  property  or 
fund  to  which  they  are  legally  entitled  for  the  payment  of  his  debts. 

2.  Married  women — money  advanced  to  pay  for  property  conveyed  to 
wife  prior  to  1861.  Money  advanced  by  minor  children  to  pay  for  prop- 
erty conveyed  to  their  mother,  prior  to  the  Marrried  Woman's  Enabling 
Act  of  1861,  did  not  so  become  the  property  of  the  mother  as  the  owner 
thereof,  that  the  title  to  it  vested  in  her  husband. 

3.  Same — money  paid  to  the  wife  for  board.  Neither  the  husband  nor 
his  creditors  have  any  claim  upon  money  paid  to  the  wife  by  persons  board- 
ing  with  them,  since  the  act  of  1861,  for  their  board,  where  it  appears  she 
was  the  meritorious  cause. 

Appeal  from  the  Circuit  Court  of  "Will  county. 

Mr.  P.  A.  Armstrong,  and  Mr.  Egbert  Phelps,  for  the  ap- 
pellants. 

Messrs.  Fellows  &  Leonard,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  creditor's  bill,  filed  by  the  appellants  against 
John  H.  Arnold,  Lucretia  M.  Arnold,  his  wife,  John  W.  Ar- 
nold, and  Sidney  V.  Arnold,  their  sons,  appellees,  to  subject 
to  the  payment  of  sundry  judgments  in  favor  of  appellants, 
against  John  H.  Arnold,  certain  property  alleged  to  be  held 
by  the  said  Lucretia  M.,  John  W.  and  Sidney  V.,  in  trust  for 
the  said  John  H.  Arnold. 

The  cause  was  heard  in  the  court  below  upon  pleadings  and 
proofs,  and  the  bill  dismissed.     The  complainants  appealed. 

The  first  piece  of  property  involved,  are  lots  5  and  8,  in 
block  83,  in  the  village  of  Lockport,  occupied  by  the  said  John 
H.  and  Lucretia  M.  as  a  homestead,  which  was  conveyed  to 
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Lucretia  M.  by  Isaac  J.  Yail,  on  the  20th  day  of  April,  1860, 
the  bill  alleging  that  the  purchase  money  was  all  paid  by  the 
said  John  H.;  that  he  has,  from  time  to  time,  made  valuable 
improvements  upon  the  premises;  that  the  legal  title  is  held 
by  the  said  Lucretia  M.  to  protect  the  property  against  the 
creditors  of  John  EL,  and  that  she  holds  the  title  but  as  a 
trustee  for  him. 

The  judgments  were  recovered  December  21,  1869,  their 
aggregate  amount  being  $2229,  and  were  rendered  on  nine 
several  notes,  executed  by  the  said  John  H.,  two  for  $314.78, 
each,  on  July  12,  1859,  payable  in  six  and  five  months,  one 
for  $113.38,  on  March  17,  1860,  payable  in  one  day,  and  the 
others  in  1860,  after  the  date  of  the  deed,  except  one,  executed 
in  1866. 

The  purchase  price  for  this  property  was  $1225,  of  which 
$200  was  paid  down  and  the  balance  was  payable  in  nine  an- 
nual installments,  for  which  notes  were  given,  secured  by 
mortgage.  The  mortgage,  as  well  .as  the  notes,  were  executed 
by  both  the  said  John  EL  and  Lucretia  M.,  his  wife. 

It  is  in  proof  that  the  said  John  II.  never  paid  a  cent  of  the 
purchase  money,  but  that  it  was  all  advanced  and  paid  by  the 
sons,  John  W.  and  Sidney  Y.,  for  their  mother,  Lucretia  M. 

A  portion  of  the  purchase  money  became  due  and  was  paid 
while  the  sons  were  under  age,  and,  as  to  that,  it  is  claimed  to 
be  money  belonging  to  the  father,  as  earnings  of  his  children 
under  age.  There  was  evidence  that  the  father  had  emanci- 
pated the  sons,  and  thus  given  them  a  right  to  their  own  earn- 
ings. But  it  is  insisted  that  can  not  be  done  where  there  are 
creditors  of  the  father — that  he  can  no  more  give  to  the  child 
the  avails  of  his  services,  to  the  prejudice  of  creditors  of  the 
father,  than  he  can  give  any  other  property.  But  the  contrary 
appears  to  be  the  doctrine  of  the  authorities:  that  the  father 
is  not  considered  to  have  any  present  valuable  property  in  the 
future  labor  of  a  minor  son,  and  that  the  father,  by  the  eman- 
cipation of  the  son,  does  not  withdraw  from  his  creditors  any 
property  or  fund  to  which  they  are  legally  entitled  for  the 
payment  of  his  debts.     Lord  v.  Poor,  23  Me.  569;  McClosky 
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v.  Cyphert,  27  Perm.  St.  220;  Jennison  v.  Graves,  2  Blackf. 
441;  Lyon  v.  Boiling,  14  Ala.  753;  Atwood  v.  Tlolcomb,  39 
Conn.  270. 

It  is  insisted,  however,  that  the  cash  payment  of  $200  was 
furnished  in  1860,  before  the  Married  Woman's  Enabling  Act 
of  1861  was  passed,  and  that  the  title  to  that  money  vested  in 
the  husband.  We  do  not  consider  that  money  advanced  under 
such  circumstances,  for  such  a  special  purpose,  would  so  become 
the  property  of  the  wife  as  the  owner  thereof,  that  the  title  to 
it  would  vest  in  the  husband. 

As  the  answer  avers  that  the  money  was  advanced  by  the 
sons  after  they  came  of  age,  and  the  evidence  is,  that  it  was 
advanced  before  they  came  of  age,  it  is  insisted  that  here  was 
a  fatal  variance  between  the  allegation  and  proofs.  But  the 
variance  was  in  an  unessential  point.  The  material  thing  was 
the  payment  of  the  money.  The  time  of  payment  was  imma- 
terial. 

The  money  expended  for  .improvements  on  the  place,  as  was 
testified  to,  was  furnished  in  like  manner  by  the  sons. 

A  stock  of  dry  goods  the  bill  charged  to  have  been  fraudu- 
lently transferred  by  John  H.  to  his  sons,  for  the  purpose  of 
defrauding  his  creditors.  According  to  the  testimony,  it  was  a 
purchase  made  by  the  sons  in  entire  good  faith,  and  for  a  val- 
uable consideration  paid  by  them;  and  the  interest  and  part  in 
the  business  of  the  store,  which  the  father  took  afterward,  was 
in  the  capacity  of  clerk. 

A  further  charge  in  the  bill  is,  that  John  W.  and  Sidney  Y. 
hold  in  trust,  as  trustees  for  John  H.,  the  south  half  of  lot  6 
in  block  81,  in  Lockport,  known  as  the  Fiddyment  Block, 
which  was  conveyed  to  the  two  former  in  1869;  that  it  was, 
in  fact,  purchased  for  John  H.,  and  the  purchase  money  paid 
by  him.  There  is  less  of  evidence  in  support  of  this  charge, 
than  either  of  the  others,  and  we  are  entirely  satisfied  that  it 
fails  of  being  sustained  by  proof. 

The  bill  also  seeks  to  discover  and  reach  debts,  funds  and 
moneys  owing  and  belonging  to  the  said  John  H.,  by  and  in 
the  hands  of  others;  and  as  the  evidence  discloses  that  John 
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"W".  and  Sidney  Y.,  for  some  years  between  1865  and  1870, 
boarded  in  the  family  of  John  H.  and  Lucretia  M.,  and  paid 
to  her  $1.50  per  week  for  their  board,  a  further  claim  for  re- 
lief is  urged  as  to  this  money  so  received.  In  regard  to  any 
claim  in  respect  to  such  board  bills,  the  mother  would  appear, 
from  the  evidence,  to  have  been  the  meritorious  cause  thereof; 
and  for  such  money  which  had  so  been  paid  to  and  received  by 
her,  we  do  not  consider  that  either  the  said  John  H.  or  his 
creditors  are  entitled  to  the  aid  of  a  court  of  equity  to  compel 
her  to  account  for  and  refund  the  money  to  them. 

As  regards  a  portion  of  this  property,  it  must  be  conceded 
that  there  is  quite  strong  ground  of  suspicion  of  fraudulent 
conduct  as  to  creditors  in  relation  to  it.  But  the  testimony, 
if  deserving  of  belief,  would  make  out  a  case  of  fair  conduct. 
The  court  below  must  have  regarded  the  testimony  as  credible, 
and  have  accepted  it  as  such.  We  hardly  regard  it  as  a  case 
which  requires  the  interference  of  this  court  with  the  decree, 
and  think  it  should  rest  as  rendered  by  the  court  below. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Conrad  Littiech 

v. 
Samuel  Mitchell. 

Evidence — objection  to,  waived  if  admitted  without  exception.  In  a  suit 
for  obstructing  a  road  it  is  erroneous  to  permit  evidence  of  obstruction  to 
the  road,  at  places  other  than  the  one  complained  of,  and  by  other  persons ; 
but  if  such  evidence  is  admitted  without  objection,  the  presumption  is  that 
the  objection  is  waived,  and  it  can  not  be  urged  as  error,  for  the  first  time, 
in  this  court. 

Appeal  from   the   Circuit    Court  of  Mercer  county;    the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  James  W.  Davidson,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

There  are  several  questions  in  this  case  that  were  presented 
and  considered  in  the  case  of  Galbraithy.  Littiech,  ante,  p.  209, 
which  we  shall  not  again  discuss.  It  is,  however,  urged  that 
the  court  erred  in  this  case  in  admitting  evidence  and  in  giv- 
ing instructions  for  appellee.  The  court  below  admitted  evi- 
dence, on  behalf  of  the  defendant,  that  the  road  was  obstructed 
at  other  places  and  by  other  persons.  This  was,  no  doubt, 
erroneous;  but  we  fail  to  find  that  appellant  objected  to  its 
admission,  or  excepted  to  the  decision  of  the  court  in  allowing 
it  to  goto  the  jury.  Having  been  admitted  without  exception, 
the  presumption  is  that  all  objection  to  its  admissibility  was 
waived,  and  it  can  not  be  insisted  upon  as  error,  for  the  first 
time,  in  this  court.  The  objection  should  have  been  noted 
and  preserved  at  the  time,  or  raised  by  instruction  to  the  jury 
asking  the  court  to  direct  them  to  disregard  that  evidence  in 
forming  their  verdict. 

Again,  appellant,  in  his  examination  in  chief,  spoke  of 
the  same  obstructions.  If  injurious  to  his  case,  or  inadmissi- 
ble in  evidence,  he  should  not  have  called  it  out;  but,  having 
done  so,  the  other  side  had  a  right  to  pursue  the  same  line  of 
inquiry.  In  fact,  it  was  almost  impossible  to  prove  the  line 
of  this  road  as  located,  without  the  witnesses  speaking  of  the 
various  obstructions. 

The  evidence,  we  think,  leaves  scarcely  a  doubt  that  the  road 
was  located  on  appellee's  land,  and  that  he  fenced  all  of  his 
land,  and  consequently  inclosed  the  road  at  that  point.  We 
are,  therefore,  clearly  of  opinion  that  there  is  no  evidence 
to  support  the  verdict,  and  the  court  below  should  have  set  it 
aside.  The  witnesses  on  the  part  of  appellant  were  clear,  pos- 
itive and  consistent  in  their  evidence  that  the  road  was  loca- 
ted over  this  land,  whilst  appellee's  witnesses  are  indefinite 
and  uncertain  as  to  where  the  road  was  located,  and  only  tes- 
tify that  at  the  point  of  obstruction  there  were  several  trav- 
eled tracks. 
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We  are  also  of  opinion,  that  some  of  the  instructions 
contravene  what  has  been  said  in  GalbraiWs  case,  and  should 
have  been  modified.  The  nineteenth  of  appellee's  instructions 
was  wrong,  as  it  had  no  evidence  on  which  to  base  it.  There 
was  no  evidence,  so  far  as  we  can  see,  that  the  public  authori- 
ties ever  abandoned  this  road.  The  evidence  all  shows  that 
the  road  was  extensively  traveled  until  obstructed  by  appellee 
or  others.  Nor  is  there  evidence  that  any  other  road  accom- 
modated this  travel.  The  instruction  should  not  have  been 
given  as  asked,  but  should  have  been  modified  or  refused. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 


Daniel  Beatty 
v. 

Sparrow  M.  Nickerson. 

1.  Limitations—; fraud  may  be  replied  to  a  plea  of  statute.  The  plaintiff 
in  an  action  may  reply  fraud  to  a  plea  of  the  Statute  of  Limitations. 

2.  Pleading — must  set  out  facts  constituting  fraud,  when  set  up  in  reply 
to  plea  of  Statute  of  Limitations.  A  replication  to  a  plea  of  the  Statute  of 
Limitations,  which  sets  up  that  the  defendant  fraudulently  concealed  from 
plaintiff  the  knowledge  that  a  cause  of  action  existed,  and  that  suit  was 
brought  within  the  statutory  period,  after  knowledge  of  the  right  of  action 
came  to  plaintiff,  must  fully  set  out  the  facts  relied  upon  as  constituting 
such  fraud,  or  it  will  be  bad  on  demurrer. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Bennett  &  Zollars,  for  the  appellant. 

Mr.  E.  B.  Sherman,  and  Mr.  L.  L.  Coburn,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is  as  to  the  suffi- 
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ciency  of  the  plaintiff's  replication  to  tlie  defendant's  plea  of 
the  Statute  of  Limitations. 

The  action  was  case,  for  a  fraudulent  sale  of  a  certain  patent. 
The  defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations,  that  the  cause  of  action  did  not  accrue  within  five 
years  next  before  the  commencement  of  the  suit.  To  this  the 
plaintiff  replied  that  the  defendant  fraudulently  concealed 
from  him  the  knowledge  of  any  cause  of  action  accruing  in 
his  behalf  against  him,  the  said  defendant,  and  because  he 
says  he  has  lately  made  the  discovery,  and  within  less  than 
five  years  prior  to  the  commencement  of  his  action,  that  the 
representations  of  the  defendant,  as  charged  in  the  first  and 
second  counts  of  the  declaration,  and  the  warranties  charged 
in  the  third  count  thereof,  were  false  and  fraudulent,  to  the 
knowledge  of  the  defendant,  concluding  with  a  verification. 

To  this  replication  a  demurrer  by  the  defendant  was  sus- 
tained, and  judgment  thereon  for  the  defendant. 

The  question  whether  fraud  can  be  replied  to  a  plea  of  the 
Statute  of  Limitations,  was  discussed  in  Campbell  v.  Vining, 
23  111.  525,  by  the  justice  who  delivered  the  opinion  of  the 
court  in  the  case,  and  the  authorities,  both  English  and  Amer- 
ican, reviewed,  and  the  conclusion  reached  that  it  could  not  be 
pleaded,  as  the  statute  itself  had  not  made  fraud  an  exception. 
The  other  members  of  the  court,  without  discussing  the  ques- 
tion, declared,  as  their  opinion,  fraud  might  be  so  replied. 
This  was  not  the  point  in  the  case,  it  being  decided  on  another 
ground;  but  so  far  as  the  discussion  in  that  case  went,  it  may 
be  considered  authority  to  the  point  that  fraud  can  be  replied 
to  a  plea  of  the  Statute  of  Limitations. 

But  the  General  Assembly,  to  remove  all  doubt  upon  the 
question,  in  1872,  revised  the  Statute  of  Limitations,  and  pro- 
vided, in  section  23  of  the  act,  as  follows:  "  If  a  person, 
liable  to  an  action,  fraudulently  conceals  the  cause  of  such 
action  from  the  knowledge  of  the  person  entitled  thereto,  the 
action  may  be  commenced  at  any  time  within  five  years  after 
the  person  entitled  to  bring  the  same  discovers  that  he  has 
such  cause  of  action,  and  not  afterwards."     R.  S.  1874,  p.  676. 
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The  replication  in  question,  it  is  claimed,  meets  the  require- 
ments of  this  statute.  We  do  not  think  so,  as  it  fails  to  set 
out  the  facts  constituting  concealment.  A  reference  to  the 
declaration  does  not  supply  this  defect,  for  in  that  is  found  no 
allegation  of  concealment  or  of  acts  tending  fraudulently  to 
conceal  a  cause  of  action. 

This  statute  must  have  a  reasonable  construction,  and  we 
think  it  would  be  productive  of  much  wrong  and  injury  to 
allow  an  allegation  so  general  as  in  this  replication,  to  meet  the 
objects  of  the  statute.  The  facts  constituting  the  fraud  must 
be  clearly  stated,  so  that  the  defendant  may  be  apprised  thereof, 
and  shape  his  defense. 

Laying  out  of  view  the  question  of  the  operation  of  this 
statute,  whether  prospective  only,  or  otherwise,  we  are  satisfied 
the  replication  was  defective  in  substance,  and  the  demurrer 
to  it  was  properly  sustained. 

Being  of  this  opinion,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Charles  S.  Cleaver 

v. 
James  L.  Webster. 

Practice— waiver  of  objection  to  order  in  which  cause  was  called  for  trial. 
Where  it  appears  that  a  case  was  called  for  trial,  and  the  parties  went  to 
trial  without  objection,  they  will  be  held  to  have  waived  any  objection  as 
to  the  cause  being  called  and  tried  out  of  its  order. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Springer  &  Corwin,  for  the  appellant. 

Messrs.  Ewing  &  Leonard,  for  the  appellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court: 

It  is  urged  that  the  court  below  erred  in  taking  up  and  try- 
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ing  this  case  out  of  its  order,  and  that  the  rule  of  court  per- 
mitting a  plaintiff  to  set  a  case  for  trial  on  a  particular  day, 
when  his  client  shall  file  an  affidavit  that  he  believes  the 
defense  is  made  for  delay,  is  prohibited  by  the  constitution  of 
1870. 

But  appellant  did  not  object,  so  far  as  this  record  discloses, 
to  proceeding  to  trial  at  the  time  and  in  the  manner  it  was 
had.  It  appears  that  the  case  was  called,  the  attorneys  on 
both  sides1  appeared,  but  no  objection  was  interposed  to  taking 
up  the  case  out  of  its  order,  but  they  proceeded  to  and  tried 
the  case.  Under  such  circumstances,  we  must  presume  the 
objection  now  sought  to  be  raised  was  waived,  and  the  trial 
had  with  the  consent  of  defendant.  It  may  be,  and  the  pre- 
sumption is,  that,  had  defendant  objected  to  taking  the  case 
up  at  that  time,  the  court  would  not  have  required  defendant 
to  proceed  to  trial.  To  have  raised  the  question,  defendant 
should  have  objected,  and,  had  it  been  disallowed,  he  should 
have  excepted  and  preserved  it  in  the  record. 

The  judgment  of  the  court  below  must  be  affirmed. 


The  Gowen  Marble  Company 

v. 

Robert  Tarrant. 

Employer  and  employee — when  the  relation  exists.  Where  a  company 
suffers  appearances  to  exist,  and  its  officers  and  agents  to  so  act,  as  to  give 
one  employed  by  them  to  do  work  reason  to  believe  that  he  is  employed  by 
the  company,  he  has  the  right  to  regard  the  company  as  his  employer,  and 
to  hold  it  bound  as  such. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellant. 

Messrs.  Runyan,  Avery  &  Comstook,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  brought  by  the  appellee,  the  plaintiff  below, 
against  the  Gowen  Marble  Company,  to  recover  for  the  repair- 
ing of  certain  machinery.  The  plaintiff  recovered  a  verdict  for 
$1697.44,  upon  which  judgment  was  rendered,  to  reverse  which 
the  defendant  appeals. 

The  question  raised  is  solely  one  of  fact,  whether  the  verdict 
is  sustained  by  the  evidence. 

It  appears,  from  the  testimony,  that  E.  L.  Gowen,  president 
of  the  Gowen  Marble  Company,  was,  before  the  fire  of  October, 
1871,  engaged  in  the  marble  business  in  Chicago,  and  having 
been  burned  out  by  that  fire,  there  was  organized  and  incorpo- 
rated, in  May,  1872,  under  the  general  laws  of  this  State,  The 
Gowen  Marble  Company,  of  which  Gowen  at  once  became  the 
president,  he  ceasing  to  do  business  himself,  and  the  same 
business  being  carried  on  by  the  company  on  the  same  premi- 
ses formerly  occupied  by  him.  The  point  of  controversy  is, 
whether  the  liability  for  the  work  done  is  that  of  Gowen  or  of 
the  company.  The  machinery  repaired  seems  to  have  belonged 
to  Gowen  originally,  and  to  have  passed  through  and  been 
damaged  by  the  fire.  The  work  of  repairing  it  was  commenced 
about  August  12, 1872,  and  completed  about  March,  1873.  It 
was  done  at  the  instance  of  both  Black,  the  company's  super- 
intendent, and  Gowen. 

The  plaintiff  testified,  that  Black  informed  him  at  the  time 
he  engaged  the  work  to  be  done,  that  it  was  for  the  company. 
The  machinery  was  at  the  premises  occupied  by  the  company, 
though  not  any  part  of  its  running  machinery,  and  was  taken 
from  there  to  be  repaired,  and  after  repair  was  put  into  the 
company's  building. 

On  the  part  of  the  company  it  was  testified,  that  the  ma- 
chinery was  the  sole  property  of  Gowen  at  the  time  it  was 
engaged  and  sent  to  be  repaired,  and  continued  to  be  his  indi- 
vidual property  until  in  December,  1872,  when  he  sold  it  to 
the  company — also  that  Black  was  in  Gowen's  employ.  But, 
in  addition  to  general  testimony  that  Black  was  superintendent 
39— 73d  III. 
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for  the  company,  it  was  testified,  that  shortly  previous  to  being 
employed  to  do  this  work  plaintiff  had  done  some  other  work 
for  the  company,  and  on  going  to  the  office  of  the  company  for 
his  pay  he  was  referred  to  Black,  as  being  necessary  for  him 
to  sign  the  bill  of  plaintiff,  and  on  presenting  it  to  Black  the 
latter  signed  it,  and  thereupon  plaintiff  received  his  pay  from 
the  company. 

If  Black  was  in  Gowen's  employ,  he  was  also,  apparently,  in 
the  company's  employ,  and  authorized  to  act  for  it.  Even  if 
this  were  the  individual  property  of  Gowen  at  the  time  plain- 
tiff was  employed  to  do  the  work  upon  it,  and  the  work  was 
ordered  by  Gowen  himself  and  Black,  who  was  in  his  employ, 
that  does  not  conclusively  establish,  as  appellant's  argument 
would  seem  to  suppose,  the  non-liability  of  the  company. 

From  appearances  which  the  company  suffered  to  exist,  and 
from  the  conduct  of  its  principal  officers  and  managers,  appel- 
lee had  every  reason  to  suppose  that  the  machinery  belonged 
to  the  company,  and  that  it  was  the  company  which  employed 
him  to  repair  it.  Under  the  circumstances,  we  think  he  had 
the  right  to  regard  the  company  as  his  employer,  and  to  hold 
it  bound  as  such.  We  think  the  language  quoted  by  appel- 
lant's counsel,  from  The  Chicago  and  Great  Western  Railway 
Co.  v.  Fox  et  al.  41  111.  109,  (a  case  having  some  similar  fea- 
tures) that  "  it  was  the  fault  of  the  plaintiffs,  when  they  let 
Vosburgh  have  the  machine,  that  they  did  not  satisfy  them- 
selves fully  on  the  point  of  who  was  to  be  responsible,"  is  to 
be  reversed  in  this  case,  and  that  it  was  the  fault  of  the  defend- 
ant's agents,  when  they  bespoke  the  work  to  be  done,  that  they 
did  not  disclose  to  the  plaintiff  that  the  machinery  belonged 
to  Gowen,  or  that  it  was  he  who  was  getting  the  work  done. 

"We  do  not  see  ground  for  disturbing  the  verdict,  as  not 
being  sustained  by  the  evidence,  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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Horatio  H.  Mason 

v. 
Reuben  J.  Holcomb. 

Costs — of  clerk  of  circuit  court.  Under  the  statute  of  1874,  regulating 
fees  and  salaries,  clerks  of  the  circuit  court  are  entitled  to  but  one  charge  at 
each  term  of  the  court  for  docketing  a  cause. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  Charles  Kellum,  for  the  appellant. 

Mr.  R.  L.  Divine,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  in  the  DeKalb  circuit 
court,  overruling  a  motion  submitted  by  appellant  to  quash  a 
fee  bill  which  had  been  issued  by  the  clerk  of  that  court,  and 
which  had  been  replevied  under  the  statute.  The  objection- 
able charges  were  the  following  items:  September,  1872,  dock- 
eting suit  three  times,  45  cents;  February,  1873,  docketing  suit 
three  times,  45  cents;  October,  1873,  docketing  suit  three  times, 
45  cents. 

The  inference  is,  that  suit  was  commenced  to  the  September 
term,  1872,  and  continued  to  the  February  term,  1873,  and 
again  continued  to  the  October  term  of  that  year. 

It  is  insisted  by  appellant,  there  is  no  authority  of  law  for 
these  charges,  and  we  are  referred  to  the  statute  regulating 
"Fees  and  Salaries,"  (K.  S.  1874,  p.  504,  section  14)  in  support 
of  his  objection.  That  part  of  the  section  applicable  is  as  fol- 
lows: For  docketing  suit  each  time,  in  counties  of  the  first 
class,  20  cents;  in  counties  of  the  second  class,  15  cents.  It 
is  understood  DeKalb  is  a  county  in  the  second  class. 

Prior  to  1872,  the  provision  on  this  subject  was,  "For  enter- 
ing each  suit  on  the  docket  for  trial,  10  cents."  Whilst  this 
was  the  law,  the  case  of  Kerjp  v.  Fuchs,  43  111.  492,  was  before 
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this  court,  wherein  it  appeared  the  clerk  of  the  circuit  court 
of  Bureau  county  had  charged  in  his  fee  bill  ten  cents  each  for 
entering  a  cause  on  the  docket  of  the  judge,  of  the  clerk,  and 
of  the  bar.  On  a  motion  to  retax  the  costs,  the  circuit  court 
denied  the  same,  and  it  was  held  by  this  court,  on  appeal, 
that  the  clerk  was  entitled  to  charge  ten  cents  only  for  placing 
the  cause  on  each  docket;  that  there  was  but  one  docket,  the 
others  being  copies  only,  and  no  fee  was  allowed  for  entering 
the  cause  on  the  copy.  The  act  then  in  force  allowed  one  fee 
only  for  docketing  a  suit,  without  reference  to  the  number  of 
times  it  would  be  necessary  to  docket  it  owing  to  continuances 
from  one  term  to  another.  The  present  law  repairs  that  defect 
by  allowing  a  fee  for  each  time  or  term  the  cause  is  docketed, 
following  out  the  suggestion  of  this  court  in  the  above  cited 
case.  There  is  no  pretence  for  the  charge  under  this  law. 
For  docketing  the  cause  the  clerk  is  entitled  to  fifteen  cents 
only.  There  is  but  one  docket  which  the  clerk  has  to  supply, 
in  which  he  makes  his  original  entries.  This  is  the  court  docket; 
the  others  are  mere  copies.  For  each  time  he  enters  a  cause 
on  this  docket  he  can  claim  fifteen  cents,  and  no  more. 

The  circuit  court  erred  in  refusing  to  quash  the  fee  bill,  and 
for  the  error  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  quash  the  same. 

Judgment  reversed. 


Louis  Jaeger 

v. 
Jacob  Dieden. 

Verdict — ■presumption  in  favor  of  its  correctness.  Where  the  evidence 
is  irreconcilably  conflicting,  it  is  the  province  of  the  jury  to  weigh,  con- 
sider and  find  where  the  truth  is,  and  the  presumption  is  that  their  finding 
is  correct. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 
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Mr.  William  T.  Butler,  for  the  appellant. 

Mr.  H.  D.  P.  Hosier,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  appel- 
lee, in  the  Superior  Court  of  Cook  county,  against  appellant. 
The  declaration  was  in  the  usual  form.  To  it  were  filed  the 
general  issue  and  a  plea  of  molliter  mantis  imposuit.  A  trial 
was  had  before  the  court  and  a  jury,  resulting  in  a  verdict  in 
favor  of  plaintiff,  and  $800  damages.  On  the  motion  for  a 
new  trial,  the  court  expressed  dissatisfaction  with  the  dam- 
ages, and  informed  appellee's  counsel  that,  if  he  would  remit 
$500,  he  would  overrule  the  motion  for  a  new  trial  and  render 
a  judgment  for  the  balance.  A  remittitur  was  entered  and 
the  judgment  so  rendered.  Defendant  brings  the  case  to  this 
court,  on  appeal,  and  asks  a  reversal. 

The  only  question  raised  on  the  record  is,  whether  the  evi- 
dence sustains  the  verdict.  An  examination  shows  that  the 
evidence  is  irreconcilably  conflicting.  It  is  the  province  of  the 
jury  to  weigh,  consider,  and  find  where  the  truth  is.  This 
they  have  done,  after  seeing  the  witnesses  testify,  and  are  bet- 
ter able  to  estimate  the  worth  of  the  evidence  than  persons 
not  having  seen  or  heard  them  testify,  and  the  presumption 
is,  that  they  have  found  correctly.  An  examination  of  the 
evidence  fails  to  overcome  that  presumption,  and  the  judg- 
ment must  be  affirmed. 


Conrad   Sohnell 

v. 

Henry  J.  Clements  et  al. 

1.  Mechanic's  lien — against  estate  by  the  curtesy,  can  not  affect  the  rights 
of  wife.  Where  property  belongs  to  a  married  woman,  subject  to  an  estate  by 
the  curtesy  in  her  husband,  she  has  no  such  interest  in  the  subject  matter  of 
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a  suit  to  enforce  a  mechanic's  lien  against  her  husband's  estate  in  the  prop- 
erty, as  to  entitle  her  to  become  a  party  to  such  suit,  either  on  her  own  ap- 
plication or  that  of  other  parties,  nor  can  her  interest  in  the  property  be 
affected  in  such  suit. 

2.  Same — consolidating  suits.  It  is  proper  to  consolidate  suits  brought 
by  a  contractor  against  the  owner  of  ground,  to  enforce  a  mechanic's  lien, 
and  a  like  suit  brought  by  a  sub-coutractor  against  such  owner  and  princi- 
pal contractor,  where  both  suits  relate  to  the  same  subject  matter. 

3.  Same — decree,  as  between  contractor  and  sub-contractor.  Where  the 
jury  finds  that  there  is  clue  from  the  owner  of  a  building  to  the  contractor  a 
certain  sum,  and  from  said  contractor  to  a  sub-contractor,  who  was  a  party 
to  the  suit,  another  sum,  it  is  proper  for  the  court  to  put  the  verdict  in  form 
by  finding  in  the  decree  that  there  is  due  from  the  owner  to  the  contractor 
the  aggregate  of  both  sums,  out  of  which  aggregate  there  is  due  from  the 
contractor  to  the  sub-contractor  the  sum  so  found  by  the  verdict  to  be  due  to 
him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Mr.  Robert  F.  "Winslow,  for  the  appellant. 

Messrs.  J.  C.  &  J.  J.  Knickerbocker,  for  appellee  Louis  H. 
Ellickson. 

Mr.  C.  M.  Hardy,  for  appellee  Henry  J.  Clements. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

These  were  petitions  to  enforce  mechanic's  liens,  brought  by 
Clements  and  Ellickson,  appellees,  against  Conrad  Schnell, 
appellant. 

Caroline  Schnell,  the  wife  of  appellant,  was,  at  the  time  of 
the  making  of  the  contract  by  appellant,  for  the  erection  of 
the  block  of  buildings  for  which  the  liens  were  claimed,  the 
owner  in  fee  simple  of  the  land  whereon  the  same  were  erected, 
subject  to  an  estate  in  her  husband,  Conrad  Schnell,  as  tenant 
by  the  curtesy.  On  the  22d  day  of  March,  1872,  Conrad 
Schnell  entered  into  a  contract,  in  writing,  with  Clements,  to 
do  the  carpenter  and  joiner's  work  of  the  buildings,  the  work 
to  be  completed  on  or  about  July  15,  1872.  Subsequently, 
Ellickson  contracted  with  Clements  for  the  doing  of  certain 
portions  of  the  carpenter  work.     On  the  22d  of  November, 
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1872,  Ellickson,  as  a  sub-contractor,  filed  in  the  circuit  court 
of  Cook  county  his  petition  for  a  lien  on  the  premises,  making 
Clements,  Conrad  Schnell  and  Caroline  Schnell,  defendants. 
February  4,  1873,  Clements  filed  his  petition  in  the  same  court 
for  a  lien  on  the  premises,  making  Conrad  Schnell,  alone,  de- 
fendant. On  December  3,  1873,  the  suit  of  Clements  came  on 
for  trial,  and  on  the  5th  of  said  month,  while  the  cause  was  on 
trial,  on  motion  of  Ellickson,  his  suit  was,  by  order  of  the 
court,  consolidated  with  the  one  of  Clements,  and  the  trial  was 
proceeded  with,  and  the  jury  found  that  there  was  due  from 
appellant  to  Clements  $2,142.79,  for  which  he  was  entitled  to  a 
lien,  and  also  that  Ellickson  had  a  claim  of  $530  against  Clem- 
ents and  against  the  premises,  and  was  entitled  to  the  benefit 
of  the  lien;  and  the  court  decreed  liens  upon  the  premises  to 
the  extent  of  the  interest  of  Conrad  Schnell  therein,  in  favor 
of  Clements  for  $2,142.79,  and  in  favor  of  Ellickson,  for  $530, 
and  for  the  sale  of  Conrad  Schnell's  interest  only  in  the  prem- 
ises. He  brings  an  appeal  to  reverse  the  decree,  assigning 
numerous  errors. 

It  is  insisted  that  the  court  erred  in  denying  the  motion  to 
make  Caroline  Schnell  a  party  to  the  proceedings.  There  was 
no  motion  to  make  her  a  party  until  the  trial  of  the  suit  of 
Clements,  wherein  she  had  not  been  made  a  party,  had  pro- 
ceeded so  far  that  both  sides  had  introduced  their  evidence, 
and  it  had  come  to  plaintiff's  rebutting  testimony,  when,  and 
after  the  suits  had  been  consolidated,  and  defendant's  motion 
for  a  continuance  overruled,  defendant's  counsel  then  moved  to 
make  Mrs.  Schnell  a  party  to  the  proceedings.  The  applica- 
tion did  not  appear  to  come  from  her,  or  to  be  made  in  her 
name,  or  by  her  authority  or  knowledge.  Besides,  she  had 
not  such  an  interest  in  the  land  as  made  her  a  necessary 
party.  The  statute  provides,  that  all  persons  interested  in  the 
subject  matter  of  the  suit,  or  in  the  premises  intended  to  be 
sold,  may,  on  application,  become  parties,  etc.  Mrs.  Schnell 
had  no  interest  in  the  estate  in  the  premises  intended  to  be 
sold.  She  owned  the  fee,  subject  to  her  husband's  life  estate. 
There  was  no  claim  to  affect  her  interest.     The  premises  in- 
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tended  to  be  sold,  and  which  were  ordered  to  be  sold,  was 
Conrad  Schnell's  interest,  separated  wholly  from  that  of  his 
wife.  We  do  not  perceive  what  interest  she  had  to  contest  the 
petitioner's  claim,  or  the  existence  of  an  estate  by  the  curtesy 
in  her  husband,  as,  whatever  might  be  the  adjudication  of  the 
court  upon  those  points,  it  would  not  conclude,  nor,  that  we 
can  see,  in  any  way  affect,  her  rights. 

It  is  next  insisted  that  the  consolidation  of  the  suits  was  im- 
proper. We  think  otherwise,  and  that  the  consolidation  of  the 
suits  was  even  for  the  benefit  of  appellant,  so  that  his  liability 
and  the  precise  measure  of  it,  to  each  lien  claimant,  might  be 
settled  in  one  proceeding,  in  which  both  the  claimants  were 
parties,  and  where  the  result  would  be  binding  upon  both  of 
them. 

It  is  insisted  that  the  court  erred  in  overruling  defendant's 
motion  for  a  continuance. 

After  the  order  of  consolidation  was  made  the  defendants' 
counsel  moved  for  a  continuance  of  the  cause,  on  the  ground 
that  he  was  taken  by  surprise  in  permitting  Eilickson  to  be- 
come a  party  defendant  in  the  suit,  and  that  he  was  not  pre- 
pared to  defend  against  the  claim  of  Eilickson  without  a  suffi- 
cient time  being  allowed,  and  a  continuance  of  the  cause; 
which  motion  the  court  overruled.  The  affidavit  was  general, 
stating  no  facts  to  show  that  defendant  was  surprised  to  his 
prejudice,  or  wherein  he  lacked  preparation,  or  needed  to  pre- 
pare to  defend  against  Ellickson's  claim.  It  is  not  apparent 
how  the  validity  or  amount  of  Ellickson's  claim  should  have 
affected  appellant.  Whatever  was  due  to  Eilickson  reduced 
Clements'  claim,  but  could  not  increase  it.  Clements  was  the 
only  person  interested  in  Ellickson's  claim,  and  from  the  time 
Eilickson  came  into  the  case,  the  whole  contest,  as  appears 
from  the  record,  was  between  him  and  Clements.  There  was, 
then,  no  additional  claim  for  Schnell  to  defend,  and  we  think 
the  court  properly  overruled  the  motion  to  continue,  it  not 
being  perceived  how  there  could  have  been  any  injurious  sur- 
prise. 

Appellant  moved,  in  the  court  below,  to  dismiss  the  suit 
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because  the  time  of  payment  was  not  definitely  fixed  by  the 
contract,  and  insists  that  there  was  error  in  the  overruling  of 
this  motion.  The  provision  of  the  contract  was,  that  eighty- 
five  per  cent  of  the  value  of  the  work  should  be  paid  as  the 
work  progressed,  and  as  might  be  certified  by  the  superintend- 
ent, and  the  remaining  fifteen  per  cent  as  might  be  certified  by 
the  superintendent,  and  upon  the  full  completion  and  accept- 
ance of  the  whole  job  by  the  superintendent.  As  the  Lien  act 
provides  that  the  time  of  completing  the  contract  shall  not  be 
extended  for  a  longer  period  than  three  years,  nor  the  time  of 
payment  beyond  the  period  of  one  year  from  the  time  stipula- 
ted for  the  completion  thereof,  it  is  supposed  by  appellant's 
counsel  that  the  time  named  in  the  contract  for  the  last  pay- 
ment, in  reference  to  the  time  of  completion,  conflicts  with  the 
statute  requirement.  But,  although,  should  there  be  a  failure 
to  complete  the  work  by  the  time  stipulated,  it  might  in  such 
case  be  said  that  the  exact  time  of  payment  had  not  been  defi- 
nitely fixed  by  the  contract,  yet  we  can  not  see  that  the  above 
provision  of  the  contract  militates  against  the  statute,  by  ex- 
tending "  the  time  of  payment  beyond  the  period  of  one  year 
from  the  time  stipulated  for  the  completion  of  the  contract." 

We  perceive  no  error  in  the  ruling  of  the  court  upon  in- 
structions. 

It  is  objected,  that  the  decree  of  the  court  was  not  in  accord- 
ance with  the  verdict,  inasmuch  as  the  jury  found  that  the 
defendant  was  indebted  to  Clements  in  the  sum  of  $2,142.79, 
and  the  decree  found  there  was  due  to  Clements  the  sum  of 
$2,672.79.  But  the  jury  also  found  that  Ellickson  had  a  claim 
of  $530  against  Clements  and  against  the  premises,  and  was 
entitled  to  the  benefit  of  the  lien. 

The  decree  of  the  court,  that  there  was  due  to  Clements  the 
sum  of  $2,672.79,  $530  of  which  sum  was  due  from  Clements 
to  Ellickson,  as  a  sub-contractor,  was  no  substantial  departure 
from  the  finding  of  the  jury,  and  was  no  more  than  the  redu- 
cing of  their  verdict  into  form,  as  the  court  is  authorized  by 
statute  to  do. 

It  is  objected  to  the  decree,  that  it  declares  the  lien  shall  be 
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to  the  extent  of  the  interest  of  Conrad  Schnell  in  the  premi- 
ses, without  naming  explicitly  to  what  estate  the  lien  should 
attach.  But  in  another  part  of  the  decree  it  is  found  that  the 
estate  of  Schnell  in  the  premises  was  that  of  a  tenancy  by  the 
curtesy,  so  that  there  is  no  force  in  the  objection. 
Finding  no  error  in  the  record  the  decree  is  affirmed. 

Decree  affirmed. 


John  Hochlander 


Eva  Hochlander; 

1.  Sebvice — sufficiency  of  return.  A  return  to  a  chancery  summons, 
"  served,  by  reading  to  and  leaving  a  copy  with  the  within  named  J  H,  on 
this  8th  day  of  May,  1872,"  is  too  indefinite  and  uncertain,  as  it  fails  to  show 
what  the  officer  read,  or  of  what  he  served  a  copy,  and  does  not  show  he 
served  a  true  copy  of  the  writ. 

2.  Summons — must  be  returnable  to  next  term.  A  summons  tested  on  May 
8,  1872,  and  made  returnable  to  the  third  Monday  of  May  next,  several 
terms  intervening,  is  a  nullity,  and  its  service  confers  no  jurisdiction. 

"Writ  of  Error  to  the  Circuit  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  by  the  appellee  against  the  appel- 
lant, for  divorce. 

The  summons  was  issued  May  8, 1872,  and  made  returnable 
to  the  "  third  Monday  of  May  next."  The  defendant  was  de- 
faulted, and  a  decree  of  divorce  entered,  and  for  alimony. 

Mr.  Joseph  Pfirshing,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court: 

This  was  a  proceeding  in  the  court  below  to  obtain  a  divorce, 
and  the  service  was  made  by  a  special  deputy.  He  made  the 
following  return:     "  Served  by  reading  to  and  leaving  a  copy 
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with  the  within  named  John  Hochlander,  this  the  8th  day  of 
May,  1872."  The  return  is  properly  signed,  and  under  it  is 
the  following  jurat:  "  Subscribed  and  sworn  to  before  me, 
this  11th  day  of  May,  1872.  Norman  T.  Gassett,  clerk." 
This  is  rather  indefinite,  but  it  may  fairly  be  inferred  that  the 
deputy  swore  to  the  return,  which  he  had  subscribed  imme- 
diately preceding  the  jurat.  But  the  return  is  indefinite  and 
uncertain,  in  so  far  as  he  does  not  state  what  he  read,  or  of 
what  he  served  a  copy,  nor  does  he  say  he  served  a  true  copy 
of  the  summons. 

It  is  next  urged  that  the  summons  was  utterly  void.  It  was 
dated  on  the  8th  day  of  May,  1872,  and  was  returnable  to  the 
third  Monday  of  the  next  May,  more  than  a  year  from  that 
date,  whilst  the  May  term  for  that  year  commenced  twelve 
days  after  its  date.  The  sixth  section  of  the  chancery  act, 
under  which  this  writ  issued,  provides  that  such  writs  shall 
be  made  returnable  to  the  next  term  of  the  court  after  the  date 
thereof,  unless  the  suit  be  brought  within  ten  days  immediately 
preceding  any  term,  in  which  case  the  summons  shall  be  re- 
turnable to  the  next  term  thereafter.  In  this  case  there  were 
more  than  days  from  the  date  of  the  writ  to  the  May  term, 
1872,  but  it  was  returnable  to  the  May  term,  1873,  eight  or  ten 
terms  intervening  between  the  teste  and  return,  whilst,  under 
the  provisions  of  the  statute,  it  should  have  been  returnable  to 
the  term  commencing  twelve  days  after  its  date.  In  this  the 
statute  has  not  been  regarded,  and  the  writ  was  without  force, 
and  failed  to  confer  jurisdiction  over  the  person  of  the  de- 
fendant. 

This  court  has  repeatedly  held  that  where  more  than  a  term 
comes  between  the  teste  and  return  day  of  a  summons,  a  writ 
thus  issued  is  void,  and  confers  no  jurisdiction  upon  the  court. 
See  Calhoun  v.  Webster,  2  Scam.  221,  Hildreth  v.  Hough, 
20  111.  331,  Elee  v.  Wait,  28  111.  70,  and  Miller  v.  Handy,  40 
111.  448.  The  writ  in  this  case,  according  to  the  rule  announced 
in  the  cases  referred  to,  was  void,  and,  being  void,  the  court 
failed  to  acquire  jurisdiction,  and  having  no  jurisdiction  of  the 
defendant,  the  decree  of  the  court  was  equally  void  with  the 
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writ.  The  court  had  no  power  to  act,  and  every  step  that  was 
taken  was  without  foundation.  Had  the  clerk  been  reasonably- 
circumspect,  or  had  the  attorney  taking  the  default  but  have 
spent  a  moment's  time  in  examining  the  writ,  all  the  conse- 
quences flowing  from  a  reversal  in  this  case  would  have  been 
avoided,  and  the  rights  of  innocent  parties  would  not  have  been 
placed  in  jeopardy. 

For  the  errors  in  the  record  which  have  been  indicated, 
without  noticing  others,  the  decree  of  the  court  below  is  re- 
versed and  the  cause  remanded. 


INDEX. 


ABSTRACT  OF  TITLE. 

AS  EVIDENCE. 

When  records  are  destroyed.    See  EVIDENCE,  16, 17. 

ACCEPTANCE  OP  ORDER. 
What  constitutes.    See  ORDER,  1. 

ACCOMPLICE. 
Competency  as  a  witness.    See  WITNESSES,  5. 

ACCRETIONS. 
Whether  dower  attaches.    See  DOWER,  1. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Impeachment  of  certificate. 

1.  It  is  a  rule  that  the  acknowledgment  of  a  deed  can  not  be  im- 
peached for  anything  but  fraud,  and  in  such  case  the  evidence  must  be 
clear  and  convincing  beyond  a  reasonable  doubt ;  and  whilst  the  making 
of  a  false  certificate  is  a  fraud  upon  the  party  against  whom  it  is  per- 
petrated, yet  the  mere  evidence  of  the  party  purporting  to  have  made 
the  acknowledgment  can  not  overcome  the  officer's  certificate,  nor  will 
such  evidence,  slightly  corroborated,  overcome  it.  Russell  v.  Baptist 
Theological  Union,  337. 

ACTIONS. 
Whether  right  of  action  survives. 

1.  Where  a  party  made  an  excavation  in  a  street  of  a  city  without 
permission,  into  which  a  person  fell  and  thereby  received  an  injury, 
and  the  injured  person  recovered  damages  in  a  suit  against  the  city,  the 
latter  giving  the  party  making  the  excavation  notice  of  the  pendency  of 
the  suit  before  trial,  and  such  party  died  before  the  statute  of  1872,  pro- 
viding that  certain  causes  of  action  should  survive,  went  into  force,  it 


622 


ACTIONS.    Whether  right  of  action  survives.    Continued. 

was  held,  in  a  suit  by  the  city  against  the  estate  of  such  party,  that  the 
right  of  action  did  not  survive,  it  being  founded  in  tort.    Knox,  Admr 
v.  City  of  Sterling,  214. 
By  city  against  author  of  nuisance. 

2.  To  recover  damages  paid  on  account  thereof.  See  CORPORA- 
TIONS, 11. 

After  an  award. 

3.  Whether  action  will  lie  on  original  claim.  See  ARBITRATION 
AND  AWARD,  1. 

ADMINISTRATION  OF  ESTATES. 
Sale  of  land  to  pay  debts. 

1.  Failure  to  appoint  guardian  ad  litem  for  infant  defendants.  If 
the  court  has  acquired  jurisdiction  of  the  subject  matter  by  the  filing 
of  a  petition  by  an  administrator  for  leave  to  sell  real  estate  to  pay  debts, 
and  of  the  persons  of  infant  defendants  by  the  publication  of  notice,  a 
failure  to  appoint  a  guardian  ad  litem,  or  his  failure  to  answer,  will  not 
defeat  the  jurisdiction  of  the  court,  and  render  the  subsequent  proceed- 
ings  void,  while  it  may  be  error.     Gage  et  al.  v.  Schroder,  44. 

ADMISSIONS. 
Default. 

What  is  admitted  thereby.    See  DEFAULT,  1,  2. 
Demurrer. 

Extent  of  admission  thereby.    See  PLEADING,  4. 
By  the  pleadings. 

What  is  admitted.    See  PLEADING  AND  EVIDENCE,  1. 
Motion  to  dissolve  injunction. 

Admission  thereby.    See  INJUNCTIONS,  6. 

AGENCY. 

Of  the  authority  of  an  agent. 

1.  To  collect  money.  An  agent  employed  to  make  or  negotiate  a 
contract  is  not,  as  of  course,  to  be  treated  as  having  an  incidental 
authority  to  receive  payments  which  may  become  due  on  such  contract. 
Thompson  et  al.  v.  Elliott,  221. 

2.  An  agent  intrusted  to  receive  payment  of  a  negotiable  or  other 
instrument,  is  ordinarily  entitled  to  receive  it  only  when  and  after  it 
becomes  due,  and  not  before  it  becomes  due ;  but  if  there  be  a  known 
usage  of  trade  or  course  of  business  in  a  particular  employment,  or 
habit  of  dealing  between  the  parties,  extending  the  ordinary  reach  of 
the  authority,  that  may  well  be  held  to  give  full  validity  to  the  act. 
Ibid.  221. 

3.  To  receive  express  package.  It  is  a  question  of  fact,  whether  one 
who,  while  in  the  employ  of  another  as  book-keeper,  occasionally 
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received  packages  of  goods  sent  by  express  to  his  principal,  and  was 
in  the  habit  of  receiving  his  mail,  had  authority  to  receive  and  receipt 
for  a  money  package  of  his  principal,  after  his  employment  ceased. 
American  Merchants'1  Union  Express  Co.  v.  Milk,  224. 

4.  Must  have  authority.  An  agent,  in  order  to  bind  a  principal, 
must  have  authority  to  act,  and  the  delivery  of  a  money  package  by  an 
express  company,  to  one,  on  the  hypothesis  of  his  being  the  owner's 
agent,  will  not  relieve  the  company  from  liability,  unless  the  supposed 
agent  had  the  authority  to  act.     Ibid.  224. 

LlAB  LITY  OF  AGENT  TO  PRINCIPAL. 

5.  For  money  received.  If  an  agent  receives  money  of  his  principal 
with  which  to  buy  flax  seed  for  the  latter,  and  procures  a  settlement  and 
a  further  payment  on  his  representation  that  he  has  in  store  a  given 
number  of  bushels,  which  is  not  true,  and  he  afterwards  sells  a  part  of 
the  seed,  the  principal  may  recover  of  him  for  the  amount  of  the  deficit 
and  the  amount  so  sold.    Stone  et  al.  v.  Daggett  et  al.  367. 

Insurance  agent. 

6.  Acting  beyond  his  authority — as  to  rights  of  assured  without  no- 
tice.   See  INSURANCE,  7. 

AMBIGUITY. 
Explaining  latent  one.    See  EVIDENCE,  4. 

AMENDMENT. 
Of  record — during  term.    See  PRACTICE,  19. 

ANCIENT  DEED. 
As  evidence. 

1.  Proof  to  admit.  Deeds  more  than  thirty  years  old  are  called 
ancient  deeds,  and  they  are  admitted  in  evidence  without  proof  of 
execution;  but  before  this  can  be  done,  it  must  appear  that  the  instru- 
ment comes  from  such  custody  as  to  show  a  reasonable  presumption  of 
its  genuineness,  and  facts  and  circumstances  must  be  proven  which  will 
establish  the  fact  that  the  instrument  has  been  in  existence  the  length 
of  time  indicated  by  its  date.     Whitman  et  al.  v.  Heneberry,  109. 

2.  Indorsements  or  memoranda  upon  the  deed  may  be  considered  as 
circumstances  indicating  that  it  is  genuine,  when  they  are  of  such  a 
character  as  to  satisfy  a  cautious  and  discriminating  mind  that  they  would 
not  be  there  had  the  paper  been  a  forgery;  and  if  it  be  established  that 
the  deed  has  been  on  record  for  over  thirty  years,  this  will  be  a  strong 
fact  in  its  favor,  although  it  may  not  have  been  recorded  in  the  place 
required  by  law.     Ibid.  109. 

3.  Where  a  deed  was  shown  to  have  been  in  existence  for  over  fifty 
years,  and  in  the  custody  of  the  grantee  and  his  heirs,  who  were  claim- 
ing the  land  under  it,  and  who  paid  the  taxes  on  it  from  year  to  year, 
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and  it  also  appeared  that  it  was  recorded,  in  1820,  in  the  proper  office, 
it  was  held,  that  the  proof  was  ample  to  admit  the  same  in  evidence  as 
an  ancient  deed.  It  is  not  necessary  that  the  party  claiming  under  such 
deed  should  take  actual  possession  of  the  land  to  entitle  the  same  to  be 
read  in  evidence.     Whitman  et  al.  v.  Heneberry,  109. 

ANIMALS. 
Liability  op  owner. 

1.  For  permitting  them  to  run  at  large.  A  party  who  permits  his 
stock  to  run  at  large,  in  violation  of  the  act  of  January  13,  1872,  is 
liable  in  an  action  of  trespass  for  any  damage  they  may  do  to  the  crops 
of  others.    Fredrick  v.  White,  590. 

ANTE-NUPTIAL  CONTRACT. 
Lex  loci. 

1.  Effect  when  made  in  a  foreign  country.  Where  there  is  a  mar. 
riage  between  parties  in  a  foreign  country,  and  an  express  contract  con- 
cerning their  rights  and  property,  present  and  future,  that,  as  a  matter 
of  contract,  will  be  held  equally  valid  everywhere,  unless,  under  the 
circumstances,  it  stands  prohibited  by  the  laws  of  the  country  where  it 
is  sought  to  be  enforced.  It  will  act  directly  on  movable  property 
everywhere,  but  as  to  immovable  property  in  a  foreign  territory,  it  will, 
at  most,  only  confer  a  right  of  action,  to  be  enforced,  according  to  the 
jurisprudence  rei  sita.    Besse  v.  Pellochoux  et  al.  285. 

2.  Where  such  an  express  contract  applies,  in  terms  or  intent,  only 
to  present  property,  or  is  to  be  performed  only  in  the  country  where 
made,  and  there  is  a  change  of  domicil,  the  law  of  actual  domicil  will 
govern  the  rights  of  the  parties  as  to  all  future  acquisitions.     Ibid.  285. 

3.  Where  an  ante-nuptial  contract  was  made  between  parties  in 
Switzerland,  in  regard  to  property  to  be  acquired  during  marriage,  and 
it  appeared  that  the  contract  contemplated  no  change  of  domicil,  but 
was  to  be  performed  in  the  place  where  made,  it  was  held,  that  it  did 
not  affect  real  estate  acquired  in  this  country  by  the  husband  after  their 
emigration.    Ibid.  285. 

APPEALS. 
From  justice  of  the  peace. 

1.  When  perfected  by  filing  bond  with  clerk,  no  action  can  be  taken 
until  appellee  is  in  court.  Where  an  appeal  is  taken  from  the  judg- 
ment of  a  justice  of  the  peace,  and  perfected  by  filing  an  appeal  bond 
with  the  circuit  clerk,  it  is  error  to  dismiss  the  appeal,  or  do  anything 
else  in  the  case,  without  the  consent  of  the  appellant,  until  the  appellee  is 
in  court  in  one  of  the  ways  provided  Ify  statute,  namely :  by  service  of 
summons,  by  return  of  two  nihils,  or  by  the  entry  of  his  appearance,  in 
writing,  filed  with  the  papers  in  the  case,  ten  days  before  the  commence- 
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ment  of  the  term  of  court  at  which  the  motion  to  dismiss  is  entered. 
Camp  v.  Hogan,  228. 

2.  Time  of  dismissal.  The  circuit  court  has  no  power  to  require  an 
additional  appeal  bond,  or  to  dismiss  an  appeal,  before  the  term  to 
which  the  appeal  is  taken.     Baines  v.  Kelly,  181. 

3.  Where  a  term  of  the  circuit  court  commences  on  the  18th  day  of 
the  month,  and  an  appeal  is  taken  from  the  judgment  of  a  justice  of 
the  peace  on  the  19th  of  the  same  month,  the  circuit  court  has  no  power, 
at  that  term,  to  dismiss  the  appeal.     Ibid.  181. 

4.  Nor  will  the  filing  of  a  counter  affidavit,  charging  perjury  in  the 
surety's  affidavit  of  solvency  on  the  giving  of  a  new  appeal  bond,  confer 
jurisdiction  upon  the  circuit  court,  where  the  court  did  not  othewise 
have  jurisdiction.    Ibid.  181. 

To  Supreme  Court. 

Dismissal.    See  PRACTICE  IN  SUPREME  COURT,  1. 

APPEARANCE. 
Effect  on  process. 

Garnishee  summons.    See  GARNISHMENT,  2. 

ARBITRATION  AND  AWARD. 
Suit  on  original  cause  of  action. 

1.  After  award.  Where  two  neighbors  submit  their  respective  claims 
for  damages  growing  out  of  depredations  upon  each  others'  crops,  by 
their  cattle,  respectively,  to  arbitrament,  and  the  arbitrators  only  con. 
sider  the  claims  of  one,  and  award  him  damages,  and  refuse  to  consider 
or  hear  evidence  as  to  the  claims  of  the  other,  the  latter  may  pay  the 
award  and  then  maintain  a  suit  upon  his  original  claim.  Pritcliard  v. 
Daly,  523. 

ARREST. 
When  justifiable. 

1.  Rights  of  officers  called  on  to  assist  in  re-arrest.  Police  officers 
called  upon  to  assist  in  the  arrest  of  a  party  by  another  officer,  who  do 
so  upon  the  information  and  under  the  honest  belief  that  such  party  had 
been  arrested  for  the  breach  of  an  ordinance  and  had  escaped,  will  not 
be  held  liable  in  trespass  for  false  imprisonment.  Dilcher  et  al.  v. 
Raap,  266. 

2.  But  if  the  police  officer  gets  into  a  personal  difficulty  with  a  pri- 
vate person,  himself  being  the  aggressor,  and  other  police  officers  after- 
wards arrive  and  assist  in  the  arrest  and  imprisonment  of  such  person, 
not  acting  in  the  honest  discharge  of  official  duty,  but  rather  in  the 
espousal  of  the  first  named  officer's  private  quarrel,  and  in  canying  out 
his  purpose  of  revenge  and  the  infliction  of  injury,  they  will  all  be  lia- 
ble in  trespass  for  the  arrest.     Ibid.  266. 

40— 73d  III. 
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ARREST  OF  JUDGMENT. 
What  available  on  motion. 

1.  Name  of  parties.  An  objection  that  a  suit  brought  before  a  police 
magistrate  was  against  a  church  instead  of  against  the  trustees  of  the 
church,  can  not  be  made  available  on  a  motion  in  arrest  of  judgment  in 
the  circuit  court.  African  Metlwdist  Episcopal  Church  v.  McOruder, 
516. 

Motion  on  default. 

2.  Same  as  demurrer.  A  motion  in  arrest  of  judgment  on  default 
comes  before  the  court  exactly  as  if  it  were  on  demurrer.  The  default 
admits  nothing  but  what  is  properly  alleged.  Bragg  v.  City  of  Chi- 
cago^ 152. 

In  criminal  case. 

3.  Precludes  defendant  from  pleading  former  conviction.  See  CRIM- 
INAL LAW,  1. 

ASSESSMENT  OF  DAMAGES. 
When  by  the  court.    See  PRACTICE,  24 

ASSESSMENT  FOR  TAXATION.    See  TAXATION,  4,  5,  6. 

ASSIGNMENT. 
What  is  assignable. 

1.  Of  contract  of  warranty.    See  SET-OFF,  1,  2. 

Assignee  before  maturity. 

2.  How  far  protected.  A  failure  of  consideration,  in  whole  or  in 
part,  constitutes  no  defense  to  promissory  notes  in  the  hands  of  an  inno- 
cent purchaser  for  value  before  maturity,  to  whom  they  are  indorsed  by 
the  payees.    Petillon  et  al.  v.  Noble  et  al.  567. 

3.  Rights  of  assignee  as  to  security.  The  indorsement  by  the  payee 
of  a  promissory  note,  secured  by  a  chattel  mortgage,  before  maturity, 
carries  with  it,  as  an  incident  to  the  debt,  the  mortgage;  but  this  is 
so  only  in  equitj^,  and  the  purchaser,  acquiring  only  an  equity  in  the 
mortgage,  takes  it  subject  to  any  defense  the  mortgagee  may  have  as  to 
the  notes,  the  same  as  in  the  hands  of  the  assignor.     Ibid.  567. 

Possession  by  assignor. 

4.  Presumption  of  re-assignment.  Where  the  plaintiffs  are  in  pos- 
session of  a  note  specially  assigned  to  them,  if  their  names  are  indorsed 
upon  it,  the  presumption  is  that  such  indorsement  is  a  mere  memoran 
dum,  or  if  they  had  negotiated  it  to  others,  they  had  taken  it  up,  and 
such  indorsement  operates  as  a  re-assignment  to  themselves.  Humphrey- 
mile  v.  Culver,  Page,  Hoyne  &  Go.  485. 
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ATTACHMENT. 

What  subject  thereto. 

1.  Of  a  mere  equitable  interest.  Prior  to  the  statute  of  March  31, 
1869,  equitable  interests  in  lands  were  not  subject  to  attachment.  There- 
fore, where  a  debtor's  land  had  been  sold  under  a  deed  of  trust,  even  if 
the  trustee  was  the  purchaser,  through  another,  the  legal  title  passed, 
and  the  debtor  had  only  an  equitable  right  to  avoid  the  sale,  and  it  was 
held,  that  no  title  passed  by  the  levy  of  an  attachment  against  h4rn  "«^n 
the  land  and  a  sale  thereunder.     Farrar  v.  Payne  et  al.  82. 

ATTORNEY  AT  LAW. 

POWER  TO  BIND  CLIENT. 

1.  An  attorney  at  law  has  no  implied  authority  to  compromise  or 
give  up  any  right  of  his  client,  or  to  consent  to  a  judgment  against  his 
client.     Wadhams  et  al.  v.  Gay,  415. 

BAILMENT. 
Whether  contract  exists. 

1.  Trunk  containing  merchandise.  Where  goods  are  placed  in  a  car. 
rier's  possession  without  his  knowledge  or  consent,  there  can  be  no 
contract  of  bailment.  Where  one  checked  his  trunk  on  a  railway  as 
baggage,  paying  no  compensation  therefor  except  his  fare  as  a  passen 
ger,  and  giving  no  notice  that  it  contained  valuable  and  costly  merchan- 
dise, it  was  held,  that  the  want  of  fair  dealing  on  his  part  was  a  full 
answer  to  any  action  upon  any  implied  contract  of  bailment  for  hire. 
\  Central  -Railroad  Go.  v.  Garrow,  348. 


Degree  of  care  required. 

2.  Where  a  bailment  is  made  for  the  exclusive  benefit  of  the  bailor, 
as  in  the  case  of  a  railway  company  carrying  a  passenger's  trunk  con- 
taining articles  of  merchandise  of  great  value  without  reward,  and  with- 
out knowledge  of  its  contents,  the  bailee  is  only  obligated  to  slight  care, 
and  is  liable  only  for  gross  negligence.    Ibid.  348. 

BAGGAGE.    See  CARRIERS,  1  to  11. 

BANK  CHECK 
As  a  payment.    See  PAYMENT,  1. 
Effect  of,  as  a  deposit.    See  CHECK,  1. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BOARD  OF  SUPERVISORS. 
Power  to  make  or  raise  assessments.    See  TAXES  AND  TAXA- 
TION, 6. 
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BOUNDARY. 

HOW  DETERMINED. 

1.  Courses  and  distances  controlled  by  fixed  objects.  Where  boun- 
daries are  given  with  reference  to  fixed  and  known  objects,  they  control 
courses  and  distances.    Kamphouse  et  al.  v.  Gaffiner,  453. 

BURDEN  OF  PROOF. 
To  show  consideration  of  note.    See  CONSIDERATION,  2,  3. 
To  show  usury.     See  USURY,  2. 
As  to  bank  check.    See  CHECKS,  3. 

BURNT  RECORD. 
Abstract  of  title. 

When  admissible  in  evidence.    See  EVIDENCE,  16,  17. 

CARRIERS. 
Carriers  of  passengers — baggage. 

1.  What  is  baggage.  A  sacque  and  muff,  and  silver  napkin  rings, 
can  not  be  said  to  constitute  any  part  of  a  gentleman's  traveling  bag- 
gage,  and  no  recovery  can  be  had  for  their  value  in  case  of  a  loss. 
Chicago,  Bock  Island  and  Pacific  Railroad  Co.  v.  Boyce,  570. 

2.  When  carrier's  responsibility  terminates.  The  responsibility  of 
a  carrier  of  passengers,  for  baggage,  continues  until  the  owuer  has  had 
reasonable  Lime  and  opportunity  to  come  and  take  the  same  away,  after 
it  has  reached  its  destination.  If  not  called  for  in  a  reasonable  time,  it 
may  be  stored  in  a  secure  warehouse,  and  the  liability  of  carrier  then 
ceases,  and  that  of  warehouseman  attaches.     Ibid.  510. 

3.  Liability  can  not  be  extended  by  sickness  of  passenger,  as  to  his 
baggage.  The  fact  that  a  passenger  on  a  railway  is  taken  sick,  and  is 
given  a  lay-over  ticket,  so  that  he  does  not  reach  his  destination  as  soon 
as  his  baggage,  will  not  have  the  effect  of  extending  the  liability  of  the 
carrier  as  insurer  beyond  what  it  would  otherwise  be,  and  prevent  the 
liability  of  warehouseman  from  attaching.     Ibid.  510. 

4.  Unless  the  carrier  itself  is  at  fault,  the  passenger  can  not,  for  pur- 
poses of  his  own  convenience,  or  by  reason  of  any  inevitable  accident 
to  himself,  be  permitted  to  extend  the  strict  and  rigid  liability  incident 
to  common  carriers  in  respect  to  baggage  after  it  has  reached  its  desti- 
nation.   Ibid.  510. 

5.  Where  a  passenger  for  Chicago,  with  baggage,  being  unwell,  ob- 
tained a  lay-over  ticket  for  his  own  accommodation,  and  his  baggage 
arrived  on  the  6th  or  7th  of  October,  1871,  and  was  stored  in  the  com- 
pany's warehouse,  and  the  passenger  did  not  arrive  in  Chicago  until 
the  11th  of  October,  and  the  baggage,  in  the  meantime,  was  destroyed 
by  fire,  without  fault  on  the  part  of  the  carrier,  it  was  held,  that  the  car- 
rier was  not  liable  for  the  loss.    Ibid.  510. 
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6.  Liability  for  jewelry  in  trunk  checked  as  baggage.  A  traveler  who 
presents  to  a  carrier  of  passengers  a  trunk  or  valise,  such  as  is  com- 
monly used  for  the  transportation  of  wearing  apparel,  represents,  by 
implication,  that  it  contains  only  such  articles  as  are  necessary  for  his 
comfort  and  convenience  on  the  journey,  and  if  it,  in  fact,  contains 
merchandise,  the  traveler  is  guilty  of  such  a  legal  fraud  as  to  absolve 
the  carrier  from  the  extraordinary  liability  of  insurer.  Michigan  Cen- 
tral Railroad  Co.  v.  Carrow,  348. 

7.  If  a  passenger  on  a  railway  brings  a  trunk  to  the  depot,  which  in 
fact  contains  costly  jewelry,  of  the  value  of  $30,000,  and  gives  no  notice 
of  its  contents,  and  has  the  same  checked  as  ordinary  baggage,  and 
there  is  nothing  about  the  trunk  indicating  its  contents,  and  the  same 
is  consumed  by  fire  while  being  carried,  the  company  not  being  guilty 
of  .gross  negligence  in  respect  to  the  origin  of  the  fire  or  in  attempting 
to  extinguish  the  same  and  save  the  baggage,  it  can  not  be  held  liable 
for  the  contents  of  the  trunk.    Ibid.  348. 

8.  Carrier  not  bound  to  inquire  as  to  contents  of  passenger's  baggage. 
A  carrier  of  passengers  is  not  bound  to  inquire  as  to  the  contents  of  a 
trunk  delivered  to  it  as  ordinary  baggage,  such  as  travelers  usually 
carry,  even  if  the  same  is  of  considerable  weight,  but  may  rely  upon 
the  representation,  arising  by  implication,  that  it  contains  nothing 
more  than  baggage.     Ibid.  348. 

9.  It  is  the  duty  of  a  passenger  having  valuable  merchandise  in  his 
trunk  or  valise,  and  desiring  its  transportation,  to  disclose  to  the  carrier 
the  nature  and  value  of  the  contents,  and  if  the  latter  then  chooses  to 
treat  it  as  baggage,  without  extra  compensation,  the  liability  of  common 
carrier  will  attach,  but  not  otherwise.    Ibid.  348. 

10.  Neglect  to  disclose  the  fact  that  baggage  contains  merchandise  is  a 
fraud.  Where  a  person,  under  the  pretense  of  having  baggage  trans- 
ported, places  in  the  hands  of  the  agents  of  a  railroad  company  mer- 
chandise, jewelry  and  other  valuables,  without  notifying  them  of  its 
character  and  value,  he  practices  a  fraud  upon  the  company,  which  will 
prevent  his  recovery  in  case  of  a  loss,  except  it  occurs  through  gross 
negligence.     Ibid.  348. 

11.  Distinction  between  carrier  of  passengers  and  freight.  There  is 
a  distinction  as  to  the  duties  of  carriers  of  freight  and  passengers.  The 
first  is  bound  to  receive  all  kinds  of  freight,  whether  of  great  or  trifling 
value,  while  the  latter  is  required  to  receive  and  transport  only  the  pas- 
senger's baggage,  but  not  merchandise  and  costly  articles.  It  has  been 
held  that  the  former,  in  the  absence  of  fraud  and  deceitful  practices, 
must  inquire  of  the  shipper  as  to  the  contents  of  the  package,  if  he 
would  protect  himself  in  the  carriage  of  valuable  freight,  but  no  duty 
is  imposed  on  the  other  to  inquire  of  a  passenger  the  contents  of  his 
baggage.     Ibid.  348. 

12.  Reasonable  time  for  delivery  of  baggage.  See  LAW  AND  FACT,  3. 
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CARRIERS  OF  FREIGIIT. 

13.  Duty  to  give  notice  of  arrival  of  goods.  Carriers  by  water  liave 
always  been  required  to  give  notice  to  the  consignees  of  the  arrival  of 
goods,  where  place  of  abode  was  known,  and  this  rule  has  not  been  re- 
laxed as  it  has  with  railroads.     Union  Steamboat  Co.  v.  Knapp,  506. 

14.  Where  goods  shipped  in  Pennsylvania  to  the  city  of  Chicago 
were  directed  to  the  consignee,  whose  name  was  placed  upon  the  box, 
and  the  number  of  his  place  of  business,  and  on  their  arrival  by  water 
a  letter  was  mailed  to  him,  without  giving  his  number,  and  which,  in 
consequence  thereof,  was  returned,  and  the  goods  were  then  destroyed 
by  fire,  it  was  held,  that  the  carrier  was  liable  to  the  owner  for  a  failure 
to  direct  the  notice  to  the  consignee  at  his  business  house.    Ibid.  506. 

15.  Delivery  on  forged  order.  It  is  the  duty  of  an  express  company, 
upon  receiving  a  package  of  money  to  be  forwarded,  to  safely  carry  and 
deliver  it  to  the  consignee,  and  the  only  way  it  can  relieve  itself  from 
responsibility  as  a  common  carrier  is,  by  showing  performance,  or  its 
prevention  by  the  act  of  God  or  a  public  enemy.  It  is  not  discharged 
by  delivering  the  same  to  another  on  a  forged  order  of  the  owner. 
American  Merchants'  Union  Express  Co.  v.  Milk,  224. 

Proprietors  op  sleeping  cars. 

16.  Not  liable  as  common  carriers.    See  SLEEPING  CARS,  2. 

CHAMPERTY. 
Punishable  criminally.    See  CRIMINAL  LAW,  3. 
Champertous  contracts  void.    See  CONTRACTS,  8. 

CHANCERY. 
Bill  to  execute  former  decree. 

1.  Where  a  decree  expresses  a  purpose  that  the  children  of  a  party 
to  a  bill  for  partition,  shall  have  the  fee  after  the  party's  death,  without 
accomplishing  the  object  by  its  own  force,  or  providing  the  means  for 
effecting  its  accomplishment,  an  original  bill  may  lie  to  carry  the  for. 
mer  decree  into  execution.     WadJiams  et  al.  v.  Gay,  415. 

2.  On  original  bill  to  carry  a  former  decree  into  execution,  the  court 
may  look  into  the  original  case  and  see  if  the  former  decree  is  equitable 
and  just,  and  if  it  is  not,  refuse  its  enforcement.     Ibid.  415. 

3.  Where  a  decree  of  partition,  in  defining  one  party's  interest  under 
a  will,  found,  erroneously,  that  he  had  only  a  life  estate  as  to  one-sixth 
of  the  land,  and  that  the  remainder  was  in  his  children,  when,  in  fact, 
the  will  gave  him  the  absolute  title,  although  the  decree  appeared  to 
have  been  by  consent,  when  the  proof  showed  that  such  was  not  true, 
the  court  held,  on  bill  by  his  heirs,  after  his  death,  against  his  grantee 
to  have  the  original  decree  carried  into  effect,  that  the  relief  should  not 
be  granted.    Ibid.  415. 
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CHANCERY.    Continued. 
Bill  of  interpleader. 

4.  Distinction  between  bill  of  interpleader  and  bill  in  nature  of  inter- 
pleader. In  a  bill,  in  the  nature  of  a  bill  of  interpleader,  the  complain- 
ant seeks,  not  only  to  have  the  conflicting  claims  of  the  defendants 
against  himself,  which  he  desires  to  discharge  to  the  proper  parties, 
adjudicated,  but  also  some  affirmative  relief,  whilst  in  a  bill  of  inter- 
pleader strictly,  he  only  asks  that  he  may  be  at  liberty  to  pay  money  or 
deliver  property  to  the  party  to  whom  it  of  right  belongs,  and  that  he 
may  thereafter  be  protected  against  the  claim  of  both.  Heath  v.  Hur- 
less,  323. 

Cross-bill. 

5.  In  mechanic's  lien  proceeding.    See  LIENS,  3. 
Creditor's  bill. 

6.  Enures  to  benefit  of  all  who  prove  claims,  whether  made  parties  or 
not.  Where  a  creditor's  bill  is  filed  against  an  insurance  company  by 
a  creditor,  for  himself,  and  for  the  use  of  other  creditors,  for  the  discov- 
ery of  assets,  and  the  entire  fund  is  taken  possession  of  by  the  court 
and  held  for  the  benefit  of  all  the  creditors,  and  an  order  is  made  for  all 
creditors  to  present  and  prove  their  claims  before  the  master,  all  cred. 
itors  may  present  their  claims  and  participate  in  the  fund,  whether 
they  are  named  as  parties  in  the  bill  or  not,  or  whether  judgment,  spe- 
cialty or  simple  contract  creditors.  Pennell  v.  Lamar  Insurance  Co. 
303. 

7.  Such  a  bill  is  in  substance  a  suit  by  all  the  creditors,  and  if 
brought  within  the  time  limited  by  a  policy  for  the  institution  of  a 
suit  for  any  loss  under  it,  obviates  the  necessity  of  a  suit  at  law  by  the 
policyholder  upon  his  policy,  and  he  will  be  permitted  to  prove  his  loss 
before  the  master  in  chanceiy,  although  at  the  time  of  making  such 
proof  he  is  not  specifically  named  in  the  bill  as  a  party,  and  the  time 
limited  by  the  policy  for  bringing  a  suit  thereon  may  have  elapsed. 
Ibid.  303. 

Rescission  of  contract. 

8.  Deed  for  land.  On  a  bill  for  the  rescission  of  a  contract  and  can- 
cellation of  a  deed,  made  by  a  party  who  had  but  recently  become  of 
age,  but  after  he  had  made  a  settlement  with  his  guardian,  it  appeared 
that  the  consideration  paid  for  the  conveyance  was  $1000,  and  that  the 
property  was  worth  about  $3000,  but  that  the  title  of  the  grantor  to  a 
portion  of  it  was  doubtful.  It  also  appeared,  that  the  purchaser  was  a 
partner  of  the  guardian  of  the  party  selling,  but  that  the  guardian  had 
no  interest  in  the  purchase:  Held,  that  the  fact  of  the  partnership  of 
the  guardian  and  the  purchaser  did  not  raise  any  presumption  of  fraud 
in  the  purchase,  and  that,  in  view  of  the  possible  litigation  over  the 
title,  the  inadequacy  of  price  was  such  as  to  impeach  the  fairness  of 
the  transaction.    Fagan  v.  Schultz  et  al.  529. 
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CHANCERY.     Continued. 
Removing  cloud  upon  title. 

9.  Where  the  question  of  the  validity  of  opposing  claims  of  title 
to  land  is  presented  by  a  bill  in  chancery  and  a  cross-bill,  it  is  not  im- 
proper, where  the  court  has  jurisdiction,  to  settle  the  title;  and  where 
the  defendant  shows  a  connected  chain  of  title  from  the  United  States 
to  himself,  unless  the  complainant  shows  some  better  title  in  some  way, 
the  defendant  will  be  entitled  to  a  decree  finding  title  in  him.  Farrar 
v.  Payne  et  al.  82 

Specific  performance. 

10.  Not  decreed  as  of  course.  Applications  to  a  court  of  equity  to 
enforce  a  specific  performance  of  a  contract  are  addressed  to  the  sound 
legal  discretion  of  the  court,  and  will  not  be  decreed  as  a  matter  of 
course,  merely  because  a  legal  contract  is  shown  to  exist.  Oosse  v. 
Jones,  508. 

11.  If  a  contract  is  vague  and  uncertain,  or  the  evidence  to  establish 
it  is  insufficient,  a  specific  performance  will  not  be  enforced.    Ibid.  508. 

12.  Where  a  contract  for  the  sale  of  land  rests  in  parol,  it  must 
clearly  appear  that  a  contract  of  sale  has  been  made,  its  terms  must  be 
clearly  proved,  and  it  must  appear  that  they  had  been  relied  on  and 
performed  by  the  party  seeking  the  enforcement  of  the  contract,  in  order 
to  entitle  him  to  a  decree  for  specific  performance.    Ibid.  508. 

13.  Not  granted  when  inequitable.  The  specific  enforcement  of  con- 
tracts is  always  in  the  sound  discretion  of  the  court.  It  is  not  every 
contract  that  will  be  specifically  enforced ;  especially  if  there  is  anything 
that  makes  it  inequitable,  courts  will  hesitate  to  do  so.  Where  there  is 
anything,  by  reason  of  the  change  of  circumstances  in  regard  to  the 
property,  that  makes  it  unconscionable  the  party  should  have  execution 
of  the  contract,  a  court  of  equity  will  withhold  its  aid.  Iglehart  et  al. 
v.  Vail  et  al.  63. 

14.  Remedy  at  law.  Where  the  maker  of  a  promissory  note  obtains 
from  the  holder  its  possession,  under  promise  to  return  the  same  or  exe- 
cute a  new  one  of  the  same  tenor  and  effect,  for  the  same  amount,  and 
destroys  the  same,  and  refuses  to  give  a  new  one,  a  court  of  equity  will 
have  jurisdiction  to  compel  him  to  specifically  execute  his  agreement, 
notwithstanding  there  may  be  a  remedy  at  law.  McMullen  et  ux.  v. 
Vanzant,  190. 

15.  In  favor  of  assignees.  The  vendor  in  a  contract  for  the  sale  of 
land  is  not  required  to  hunt  up  the  assignees  of  his  vendee  to  tender  a 
deed.  It  is  sufficient  if  he  tenders  it  to  the  vendee ;  and  if  the  contract 
is  assigned,  it  is  the  duty  of  the  assignees  to  make  demand  of  the  ven- 
dor for  a  conveyance  within  a  reasonable  time,  and  if  they  fail  to  do  so, 
they  will  not  be  entitled  to  the  aid  of  a  court  of  equity  to  enforce  a  spe- 
cific performance.    Hedenberg  v.  Jones,  149. 
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CHANCERY.     Specific  performance.    Continued. 

10.  Will  not  be  enforced  when  party  seeking  it  has  delayed  perform- 
ance. Contracts  with  reference  to  the  sale  of  lands  must  be  performed 
or  rescinded  within  a  reasonable  time,  although  time  is  not  of  the  es- 
sence of  the  contract ;  and  if  a  party  has  been  guilty  of  any  unreasonable 
delay  on  his  part,  that  can  not  be  explained  consistently  with  good 
faith,  equity  will  not  enforce  a  specific  performance.  Ditto  v.  Harding, 
117. 

17.  Where  the  vendor  in  a  contract  for  the  sale  of  land  offers  to  per- 
form on  his  part  within  the  time  named  in  the  contract,  and  the  pur- 
chaser has  the  means  and  ability  to  perform  on  his  part  but  refuses  to 
do  so,  and  is  informed  that  unless  he  does  so  on  or  before  the  day  for  per- 
formance named  in  the  contract,  the  vendor  will  not  convey,  and  he  still 
refuses  to  perform,  without  any  reasonable  excuse  for  so  doing,  and 
permits  the  time  named  in  the  contract  to  expire  before  offering  to  per- 
form, he  can  not  have  a  specific  performance  of  the  contract  enforced 
in  a  Court  of  equity.     Ibid.  117. 

18.  Where  a  party  is  guilty  of  great  laches  in  the  performance,  or 
offer  to  perform,  his  part  of  a  contract,  without  any  excuse  therefor,  he 
is  not  in  a  position  to  invoke  the  aid  of  a  court  of  equity  to  compel  a 
specific  performance  by  the  other  party.    Hedenberg  v.  Jones,  149. 

19.  Where  the  vendor  of  land  by  a  contract,  under  which  the  pay- 
ment of  the  purchase  money  and  the  delivery  of  the  deed  were  to  be 
concurrent,  tendered  a  deed  to  the  vendee,  at  the  proper  time,  and  de- 
manded payment,  which  was  refused,  and  no  offer  of  payment  was  ever 
made  until  four  years  afterwards,  it  was  held,  that  there  was  such  laches 
as  to  prevent  a  court  of  equity  from  decreeing  a  specific  performance 
of  the  contract  in  favor  of  the  vendee  or  his  assignee.     Ibid.  149. 

20.  Excuse  for  delay  and  failure  to  perform.  Where  the  vendor  of 
land  assumes  no  responsibility  as  to  his  title,  and  is  to  make  only  a 
quitclaim  or  special  warranty  deed,  but  is  to  furnish  a  satisfactory 
abstract  of  title,  the  purchaser,  for  a  reasonable  objection  to  the  title, 
may  elect  whether  he  will  accept  a  conveyance.  If  he  elects  to  take  it 
under  a  contract  which  is  unilateral,  any  delay  on  his  part  in  comply- 
ing with  its  terms  will  be  regarded  with  especial  strictness.  The  fact 
of  objection  to  the  title  in  such  a  case,  does  not  justify  great  delay  on 
the  part  of  the  purchaser  in  performing.     Fitch  v.  Willard,  92. 

21.  Lost  by  laches.  Where  a  part}*-  seeking  the  specific  performance 
of  an  agreement  to  convey  land  is  guilty  of  great  laches,  having  delayed 
asserting  any  rights  under  it  for  a  period  of  nearly  eleven  years,  during 
which  time  he  paid  no  taxes  on  the  property  or  asserted  any  ownership 
over  it,  but  suffered  a  subsequent  purchaser,  without  actual  notice  of 
the  claim,  to  improve  the  same  and  add  greatly  to  its  value,  the  unusual 
delay,  unexplained  by  equitable  circumstances,  Mill  bar  any  claim  of 
relief  in  equity.    Iglehart  et  al.  v    Vail  et  al.  63. 
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CHANCERY.    Specific  performance.    Continued. 

22.  On  bill  by  a  purchaser  of  land  for  specific  performance,  filed 
over  five  years  after  the  making  of  the  contract,  during  which  time  he 
never  offered  to  perform  on  his  part,  it  was  held,  that  his  laches  was 
such  as  to  preclude  his  right  to  relief,  unless  satisfactorily  explained. 
Fitch  v.  Willard,  92. 

Exceptions  to  master's  report. 

23.  Where  a  claim  is  allowed  by  a  master  in  chancery  in  a  cause 
referred  to  him  to  take  proof  of  claims,  the  proper  practice  is  to  except 
to  the  allowance  before  the  master,  and  if  this  is  not  done,  the  parties 
objecting  can  not  be  heard  on  exception  to  the  master's  report  in  the 
circuit  court.    Pennell  v.  Lamar  Ins.  Go.  303. 

Decree  must  conform  to  allegations  and  proofs. 

24.  And  with  the  prayer  of  the  bill.  A  bill,  in  the  nature  of  a  bill 
of  interpleader,  was  filed  by  one  who  had  sold  land  with  covenants  of 
warranty,  against  the  executor  of  his  grantor,  to  reach  the  balance  of 
the  purchase  money  paid  by  him  to  such  executor,  on  the  ground  that 
the  testator,  before  conveying  to  the  complainant,  had  conveyed  a  por- 
tion of  the  same  land  to  one  of  the  defendants  in  the  bill,  who  was 
threatening  to  bring  an  action  of  ejectment  against  the  grantee  of  the 
complainant,  who  was  also  made  a  defendant  to  the  bill.  The  bill  only 
prayed  to  have  the  money  in  the  hands  of  the  executor  held  by  him 
until  the  question  of  title  to  the  land,  as  between  the  complainant's 
grantee  and  the  other  claimant  of  the  land,  was  settled,  and  that  the 
same  be  applied,  if  necessary,  to  satisfy  the  covenants  of  warranty  in 
the  deed  of  the  testator  to  the  complainant:  Held,  that,  on  such  a  bill, 
it  was  error  to  render  a  decree  that  the  party  threatening  the  ejectment 
suit  should  convey  the  land  claimed  by  him  to  the  grantee  of  the  com- 
plainant.   Heath  v.  Hurless,  323. 

25.  In  such  a  case,  the  only  inquiry  is,  was  the  title  of  the  party 
threatening  the  ejectment  suit  superior  to  that  of  the  complainant's 
grantee,  and  if  so,  shall  the  purchase  money  paid  for  the  land  to  the 
executor  of  the  complainant's  grantor  be  applied  to  make  good  the  tes- 
tator's covenants  of  warranty  to  the  complainant,  and  his  covenants  to 
his  grantee.     Ibid.  323. 

26.  If  the  grantee  of  complainant  claimed  that  he  was  entitled  to  a 
decree  for  the  conveyance  of  the  land  to  him,  he  should,  after  answering 
the  bill,  have  filed  a  cross-bill,  setting  up  his  claim,  and  prayed  for  such 
a  decree.     Ibid.  323. 

27.  A  decree  which  is  entirely  outside  of  the  allegations  and  prayer 
of  the  bill  is  erroneous.     Ibid.  323. 

28.  On  bill  by  a  purchaser  under  a  deed  of  trust  which  failed  to 
release  the  homestead,  to  have  the  same  set  off,  which  shows  the  exist- 
ence of  prior  mortgages,  it  is  erroneous  to  decree  that  the  complainant 
is  the  owner  in  fee  of  the  premises,  subject  to  the  homestead  exemption. 
Midiards  et  ux.  v.  Greene,  54. 
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CHANCERY.     Continued. 
Recital  in  final  decree. 

29.  As  to  default.  Where  the  final  decree  recites  that  the  defendants 
not  answering  were  defaulted,  it  will  be  presumed  that  such  was  the 
case,  although  it  does  not  appear  in  the  record  in  any  other  place. 
School  Directors  v.  School  Directors,  249. 

Decree  on  constructive  notice. 

30.  Opening  the  same.     See  DIVORCE,  6,  7. 
Setting  aside  judicial  sale. 

31.  In  equity.     See  SALES,  5  to  9. 
Mistake. 

32.  Correction  thereof.    See  MISTAKE,  1. 
Contempt. 

33.  Power  to  imprison  therefor.    See  CONTEMPT,  1. 

CHANGE  OF  VENUE.    See  VENUE,  1. 

CHARGE  ON  LAND. 

By  contract. 

Whether  created.    See  CONTRACTS,  5. 

CHECK. 
Appropriation  thereby. 

1.  A  bank  check  is  presumptively  drawn  on  a  previous  deposit  of 
funds,  and  is  an  absolute  appropriation  of  so  much  in  the  hands  of  the 
bank,  to  remain  there  until  called  for.     Stevens  v.  Park,  387. 

Notice  op  dishonor. 

2.  While  the  holder  of  a  bank  check  does  not  lose  his  recourse  on 
the  drawer  by  the  mere  act  of  delay,  still  it  is  his  duty  to  present  the 
check  for  payment  within  a  reasonable  time,  and  give  notice  to  the 
drawer  of  its  dishonor  within  a  like  reasonable  time,  and  if  he  fails  to 
do  so,  the  delay  is  at  his  peril.     Ibid.  387. 

Burden  of  proof. 

3.  By  failing  to  give  notice  to  the  drawer  of  a  check  of  its  non-pay- 
ment, within  a  reasonable  time,  the  holder  assumes  the  burden  of  show- 
ing that  his  failure  to  obtain  payment  was  through  no  fault  of  his,  and 
that  no  damage  has  accrued  to  the  drawer  by  his  delay.    Ibid.  387. 

Payment  by  check.    See  PAYMENT,  1. 

CLERK  OF  CIRCUIT  COURT. 
Fees  for  docketing  suit.    See  FEES,  1. 

CLOUD  ON  TITLE. 
Bill  to  remove.    See  CHANCERY,  9. 
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COMPOSITION. 
By  debtor  with  creditors. 

1.  Not  binding  if  obtained  by  fraud  or  deception.  In  effecting  a 
composition  agreement,  the  law  demands  the  utmost  good  faith  on  the 
part  of  the  debtor.  He  can  not  be  permitted,  by  pretending  to  be  in. 
solvent,  to  induce  a  creditor  to  accept  one-half  of  a  debt  in  lieu  of  the 
whole,  when,  in  fact,  his  property  is  ample  to  pay  his  creditors  in  full. 
Hefter  et  al.  v.  Gahn  et  al.  296. 

2.  Where  a  composition  agreement  is  made,  the  debtor  professes  to 
deal  with  all  the  creditors  who  enter  into  it,  on  terms  of  perfect  equal- 
ity, and  if,  at  the  same  time,  he  has  a  secret  agreement  with  one  of  the 
creditors,  which  gives  him  an  undue  advantage,  this  is  a  fraud  upon  the 
other  creditors,  which  vitiates  the  composition  agreement.    Ibid.  296. 

3.  In  such  case,  the  creditors,  although  they  may  have  received  the 
amount  named  in  the  composition  agreement,  may  sue  for  and  recover 
the  full  amount  of  their  original  indebtedness,  less  the  amount  received 
under  the  composition  agreement.  It  is  not  essential  to  the  right  of 
action  that  the  creditor  should  first  rescind  the  composition  agreement 
and  return  the  money  he  has  received  under  it.    Ibid  296. 

CONDONATION.    See  DIVORCE,  3,  4,  5. 
CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  2,  3. 

CONFLICT  OF  LAWS. 
Ante-nuptial  contracts. 

When  made  in  a  foreign  country — by  what  law  governed.  See  ANTE- 
NUPTIAL CONTRACT,  1,  2,  3. 

CONSIDERATION. 

Necessity  thereof. 

1.  The  promise  of  a  party  to  the  holder  of  a  promissory  note  upon 
a  third  person,  to  pay  the  same,  without  any  consideration,  will  not 
support  an  action.    Ball  et  al.  v.  Benjamin,  39. 

Burden  of  proof. 

2.  To  impeach  consideration.  If  the  consideration  as  to  part  of  a 
promissory  note  is  sought  to  be  impeached,  the  burden  of  proof  to 
show  the  real  consideration  will  rest  upon  the  defendant  setting  up  the 
defense.     Eich  et  al.  v.  8  levers,  194. 

3.  Proof  must  show  what  part  is  illegal.  If  parties,  when  sued 
upon  a  promissory  note,  allege  that  a  portion  of  its  consideration  was 
illegal,  being  for  intoxicating  liquors  sold  by  the  drink  to  one  of  the 
makers,  contrary  to  the  statute,  it  is  incumbent  on  them  to  show  by 
proof  what  part  of  the  consideration  was  illegal.     Ibid.  194. 

Of  guaranty. 

4.  Presumption.    See  GUARANTY,  5. 
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CONSIDERATION".     Continued. 
Failure  of  consideration. 

5.    As  to  assignee  before  maturity.    See  ASSIGNMENT,  2. 

CONSIGNEE. 
Who  is  a  consignee.    See  TAXES  AND  TAXATION,  3. 

CONSOLIDATING  SUITS. 
To  enforce  mechanics'  liens.     See  LIENS,  10. 

CONSTITUTIONAL  LAW. 
Uniformity  in  regard  to  courts. 

1.  Construction  of  section  29,  of  article  6.  The  29th  section  of  article 
6  of  the  constitution,  requiring  all  laws  relating  to  courts  to  be  of  gen- 
eral  and  uniform  application,  etc.,  does  not  apply  to  the  time  when  the 
several  courts  shall  meet,  nor  to  the  length  of  their  terms.  Karnes  v. 
The  People  ex  rel.  274. 

2.  The  law  authorizing  the  county  court  of  Cook  county  to  meet  on 
the  first  Monday  in  the  month,  instead  of  the  third  Monday,  as  in  other 
counties,  is  not  in  violation  of  the  29th  section  of  article  6  of  the  con- 
stitution.    Ibid.  274. 

Prohibition  against  special  privilege. 

3.  The  constitutional  prohibition  as  to  the  grant  of  any  special  or 
exclusive  privilege,  immunity  or  franchise,  is  a  limitation  upon  the 
power  of  the  General  Assembly,  and  can  not  be  construed  as  a  limita- 
tion upon  the  power  of  a  municipal  corporation  to  designate  certain 
streets  and  fix  the  conditions  upon  which  a  railway  company,  organ- 
ized under  a  special  charter  previously  granted,  may  build  and  operate 
its  road.     Chicago  City  Ry.  Co.  v.  The  People  ex  rel.  541. 

CONTEMPT. 
Power  of  court. 

1.  To  imprison  for  failure  to  comply  with  money  decree.  Whilst  a 
court  of  chancery  has  power  to  commit  for  contempt  in  not  complying 
with  its  decree,  it  is  not  proper  to  imprison  for  contempt  on  the  failure 
of  a  party  to  pay  a  money  decree,  unless  the  failure  is  willful.  Dinet 
v.  The  People  ex  rel.  etc.  183. 

CONTINUANCE. 
Error  in  refusing. 

1.  Obviated.  It  can  not  be  assigned  as  error,  that  the  court  refused 
a  continuance  on  the  ground  of  the  sickness  of  the  party  applying  for 
it,  where  the  record  shows  he  was  present  and  testified  fully  on  the  trial. 
Pick  v.  Ketchum  et  al.  366. 
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CONTRACTS. 

Construction  of  contracts. 

1.  As  to  written  contract.  Where  parties  reduce  their  contract  to 
writing,  they  must  be  governed  by  its  provisions,  and  their  intention 
must  be  gathered  from  the  terms  of  the  contract.  Kimball  et  al.  v. 
Custer,  389. 

2.  Admission  as  to  execution.  The  admission  by  a  vendor,  in  a  suit 
by  a  third  party  against  him  and  his  vendee,  of  the  execution  of  a  con- 
tract of  sale,  is  no  admission  of  the  proper  construction  to  be  put  upon 
it  in  a  suit  between  the  vendor  and  the  vendee  for  specific  performance, 
or  of  the  vendee's  right  to  have  the  same  specifically  enforced.  Fitch 
v.  Willard,  92. 

Contracts  construed. 

3.  Sale  of  choses  in  action  for  stock  proving  worthless.  Where  a 
party,  being  financially  embarrassed,  turned  over  all  his  effects  in  a 
certain  business  to  a  company  formed  of  his  creditors,  in  payment  of 
his  debts,  and  was  to  have  stock  in  the  company  for  any  surplus,  and  ' 
among  the  effects  were  certain  choses  in  action  which  proved  worth- 
less, and  which  were  returned  to  him  and  accepted  without  objection, 
it  was  held,  that  he  was  not  entitled  to  pay  for  the  face  of  such  choses 
in  action.    Ford  v.  David  M.  Ford  Manufacturing  Go.  48. 

4.  On  sale  of  land — as  to  vendor's  undertaking  in  respect  to  title.  A 
clause  in  a  contract  for  the  sale  of  land,  that  the  vendor  is  to  fur* 
nish  a  satisfactory  abstract  of  title,  and  give  a  quitclaim  or  special 
warranty  deed,  upon  the  tender  of  which  the  cash  payments  are  to  be 
made,  implies  no  undertaking  as  to  the  character  of  title  to  be  con- 
veyed, but,  on  the  contrary,  shows  that  the  vendor  assumes  no  re- 
sponsibility  as  to  the  title  any  further  than  it  may  have  been  affected 
by  his  own  acts.    Fitch  v.  Willard,  92. 

5.  Creating  a  charge  on  land.  Where,  upon  the  execution  of  deeds 
for  the  partition  of  lands  under  a  decree  of  partition,  one  of  the  parties 
executed  an  agreement  to  the  others,  that  the  land  conveyed  to  him  was 
and  should  be  subject  to  the  interest  of  his  children  in  the  same  under 
a  certain  will,  and  that  the  interest  of  such  children  under  the  will 
should  be  charged  upon  the  land  conveyed  to  such  party,  etc.,  it  was 
held,  that  this  created,  of  itself,  no  charge  upon  the  land  in  favor  of  the 
party's  children,  and  was  not  designed  for  their  benefit,  but  for  the  ben- 
efit of  the  other  parties  in  the  partition.     Wadhams  et  al.  v.  Gay,  415. 

6.  Contract  of  employment — its  duration.  By  the  terms  of  a  con- 
tract between  plaintiff  and  defendant,  plaintiff,  in  consideration  of  a 
certain  sum  for  the  year  1873,  and  of  another  sum  for  the  year  1874,  to 
be  paid  in  semi-monthly  or  monthly  installments,  agreed  to  devote  his 
whole  time  and  attention  solely  to  the  business  of  defendant.  Under  the 
contract,  plaintiff  entered  the  service  of  defendant,  and  continued  in  it 
up  to  June,  1873,  when  defendant  suspended  business :  Held,  in  a  suit  by 
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plaintiff  for  damages,  on  account  of  being  thrown  out  of  employment, 
that  there  was  no  undertaking  on  the  part  of  defendant  to  continue 
plaintiff  in  his  employment  for  any  definite  length  of  time,  and  that 
plaintiff  could  not  recover.     Orr  v.  Ward,  318. 
Contract  for  service. 

7.  When  the  relation  exists.  Where  a  company  suffers  appearances 
to  exist,  and  its  officers  and  agents  to  so  act,  as  to  give  one  employed 
by  them  to  do  work  reason  to  believe  that  he  is  employed  by  the  com- 
pany, he  has  the  right  to  regard  the  company  as  his  employer,  and  to 
hold  it  bound  as  such.     Gowen  Marble  Co.  v.  Tarrant,  608. 

Champertous  contract. 

8.  A  contract  between  an  attorney  and  client,  whereby  the  attorney 
is  to  institute  and  prosecute  suits,  at  his  own  expense,  for  the  recovery 
of  property  belonging  to  or  claimed  by  the  client,  for  which  his  oniy 
compensation  is  to  be  a  portion  of  the  property  recovered,  however 
honestly  entered  into  and  carried  out,  is  champertous  and  void.  Thomp- 
son et  al.  v.  Reynolds,  11. 

Of  a  new  contract. 

9.  Where  money  is  furnished  to  buy  flax  seed  under  a  contract 
with  a  firm,  and  the  seed  purchased  is  held  in  a  warehouse  hy  the  firm, 
and  after  the  dissolution  of  the  firm  one  of  the  members  sends  a  ware- 
house receipt  to  the  owner  by  mail,  and  it  is  retained  by  him,  this  will 
tend  to  establish  the  fact,  that  the  owner  assented  to  a  "new  contract; 
but  in  such  case  parol  evidence  is  admissible  to  show  he  did  not  agree 
to  accept  the  receipt  as  a  new  contract,  and  thus  release  the  firm.  Stone 
et  al.  v.  Daggett  et  al.  367. 

Change  of  contract  by  parol. 

10.  A  sealed  executory  contract  can  not  be  modified  or  in  part 
chauged  by  parol  agreement,  so  as  to  authorize  either  party  to  sue  upon 
it  as  thus  modified.    Barnett  v.  Barnes,  216. 

11.  Where  a  lease  under  seal  fixes  a  certain  amount  of  rent  to  be 
paid  each  month,  a  parol  agreement  changing  the  amount  of  rent  to  be 
paid  for  the  unexpired  term,  and  leaving  the  lease  in  other  respects  un- 
changed and  in  force,  is  not  binding  upon  the  lessor,  and  he  will,  not- 
withstanding such  parol  agreement,  be  entitled  to  recover  the  amount 
of  rent  called  for  by  the  lease.     Ibid.  216. 

OF  A  COLLATERAL  AND  AN  ORIGINAL  PROMISE. 

12.  Of  which  character.     See  SALES,  1,  2. 
Implied  promise. 

13.  When  it  arises.     See  IMPLIED  PROMISE,  1,  2. 
Composition  with  creditors.    See  COMPOSITION,  1,  2,  3. 
Ante-nuptial  contract.    See  that  title,  1,  2,  3. 
Rescission  of  contract.    See  CHANCERY,  8. 
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CONVEYANCES. 
Delivery  of  deed. 

1.  Presumption  and  proof  as  to  time  of  its  delivery.  While  it  is 
true  that  a  deed  will  be  presumed  to  have  been  delivered  on  the  day  it 
bears  date,  yet  the  presumption  is  not  conclusive,  but  may  be  overcome 
by  proof.     Whitman  et  al.  v.  Heneberry,  109. 

2.  Sufficiency  of  proof.  Where  a  deed  from  the  patentee  of  a  tract  of 
military  bounty  land,  bearing  date  prior  to  the  issue  of  the  patent,  con- 
tained  a  recital  of  the  patent,  its  date,  the  land  granted  by  it,  and  the 
name  of  the  person  to  whom  granted,  and  the  certificate  of  acknowledg- 
ment was  dated  after  the  issue  of  the  patent,  and  the  proof  tended  strongly 
to  show  that  the  grantee  in  the  deed  did  not,  in  fact,  purchase  the  land 
until  after  the  patent  was  issued:  Held,  that  the  proof  was  sufficient  to 
show  that  the  deed  was  not  delivered  until  the  patent  issued,  and, 
therefore,  the  deed  was  not  void.    Ibid.  109. 

Subsequently  acquired  title. 

3.  Rights  of  grantee.  Where  a  party  makes  a  conveyance  purport- 
ing to  convey  an  estate  in  fee  simple  to  another,  and  by  decree  of  court 
his  title  is  confirmed  or  perfected,  it  will  pass  to  his  grantee,  under  the 
statute.     Wadhams  et  al.  v.  Gay,  415. 

Description  op  premises.    See  BOUNDARY,  1. 
Acknowledgments  of  deeds.    See  that  title. 

CORPORATIONS. 
Organization  under  general  law. 

1.  Of  the  strictness  required.  Where  a  general  law  provides  that 
persons  who,  by  articles  of  agreement  in  writing,  shall  associate  accord- 
ing to  the  terms  of  the  law,  and  comply  with  the  provisions  of  the  law, 
shall  become  a  body  politic  and  corporate,  such  persons  do  not,  by 
merely  executing  articles  of  agreement  to  that  effect,  and  without  com- 
plying with  the  other  provisions  of  the  law,  become  a  corporation,  and 
escape  liability  as  partners,  for  debts  created  by  them  in  the  prosecution 
of  the  business  of  the  association.    Bigelow  v.  Gregory  et  al.  197. 

2.  Where  a  general  law  provides  that  persons  may  become  a  body 
politic  and  corporate  upon  complying  with  the  provisions  of  the  law, 
one  of  which  is,  that,  before  any  such  corporation  shall  commence  busi- 
ness, its  articles  of  association  shall  be  published  in  a  certain  way,  and 
a  certificate  of  the  purposes  of  the  organization  shall  be  filed  in  certain 
public  offices,  the  performance  of  these  acts  is  a  necessary  prerequisite 
to  the  existence  of  such  corporation.     Ibid.  197. 

3.  A  stricter  measure  of  compliance  with  the  statutory  requirements 
in  the  formation  of  a  corporation,  is  required  in  a  case  where  individ- 
uals seek  to  avoid  personal  liability  on  the  ground  of  having  become  a 
corporation,  than  where,  in  a  case  between  a  corporation  and  a  stock- 
holder or  other  individual,  the  plea  of  nul  tiel  corporation  is  interposed. 
Ibid.  197. 
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CORPORATIONS.     Continued. 
Organization  under  special  charter. 

4.  There  is  a  manifest  difference  as  to  the  effect  of  irregularities  and 
omissions  of  the  requirements  of  the  law  in  the  organization  of  corpor- 
ations, between  a  case  where  a  corporation  is  created  by  special  charter 
and  there  have  been  acts  of  user,  and  a  case  where  individuals  seek  to 
form  themselves  into  a  corporation  under  the  provisions  of  the  general 
law.  In  the  latter  case,  it  is  only  in  pursuance  of  the  provisions  of  the 
statute  for  such  purpose  that  corporate  existence  can  be  acquired. 
Bigelow  v.  Gregory  et  al.  197. 

Contracts  of  officers  and  agents. 

5.  Liability  of  corporation.  If  the  officers  and  agents  of  a  corpora- 
tion contract  with  other  persons,  and  in  their  negotiations  so  act  as  to 
induce  such  persons  to  believe  they  are  acting  for  the  corporation,  and 
credit  is  given  upon  that  belief,  the  corporation  will  be  liable,  although 
such  officers  and  agents  were  not,  in  fact,  acting  for  it  in  such  negotia- 
tions.    Wilson  Sewing  Machine  Go.  v.  Boyington,  534. 

Power  to  hold  real  estate. 

6.  Of  foreign  corporations.  A  foreign  corporation  can  not  purchase 
and  hold  real  estate  in  this  State  beyond  what  is  necessary  for  the  trans- 
action  of  its  business  or  the  collection  of  its  debts,  either  for  its  own 
benefit  or  in  trust  for  others.  United  States  Trust  Co.  of  N.  T.  v.  Lee, 
142. 

7.  A  corporation  created  by  the  laws  of  New  York,  with  power  to 
act  as  trustee  in  carrying  out  the  provisions  of  a  will  devising  real 
estate,  was,  by  the  courts  of  that  State,  appointed  such  trustee,  under 
which  the  corporation  took  the  charge  and  management  of  all  the  real 
estate  devised,  including  real  estate  in  Illinois:  Held,  on  a  bill  filed  in 
Illinois  by  such  corporation  to  be  appointed  trustee  to  carry  out  the 
provisions  of  the  will,  that  it  could  not  hold  real  estate  in  trust  in  this 
State,  and  that  the  bill  was  properly  dismissed.     Ibid.  142. 

8.  As  to  domestic  corporations — who  may  question  the  exercise  of  the 
power.  Where  a  corporation,  created  by  the  laws  of  this  State,  is 
authorized  by  its  charter  to  purchase,  receive  conveyances  for,  and  hold 
titles  to  land,  but  is  prohibited  from  so  purchasing  and  holding  for  other 
than  a  prescribed  purpose,  a  deed  executed  to  it  by  one  having  capacity 
to  make  a  conveyance,  will  vest  the  title  in  such  corporation,  and  the 
question  as  to  whether  the  corporation  has  exceeded  its  power  in  making 
the  purchase,  is  one  between  the  corporation  and  the  State,  with  which 
the  grantor  has  no  concern.    Hough  v.  Cook  County  Land  Co.  23. 

9.  Purchase  of  land  in  excess  of  its  authority.  The  grantor  in  a 
deed  to  a  corporation  having  power  to  purchase  real  estate,  but  which, 
by  its  charter,  is  prohibited  from  making  purchases  for  other  than  a 
prescribed  purpose,  can  not  have  the  conveyance  set  aside  and  his  con- 
tract rescinded,  on  the  ground  that  the  corporation,  in  taking  the  con- 

41— 73d  III. 
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CORPORATIONS.    Power  to  hold  real  estate.    Continued. 

veyance,  did  so  for  a  purpose  other  than  that  prescribed,  and  had 
exceeded  its  power.    Hough  v.  Cook  County  Land  Co.  23. 

10.  Validity  of  title  to  land  held.  Where  a  corporation  is  author 
ized  to  receive  conveyances  of  and  hold  title  to  real  estate,  but  is  pro- 
hibited from  doing  so  for  any  but  specified  purposes,  the  question  as  to 
the  validity  of  title  to  real  estate  conveyed  to  it  can  not  be  made  to 
depend  upon  proof  as  to  whether  the  land  is  held  for  such  specific  pur- 
pose or  not.  The  title  will  vest  in  the  corporation,  and  the  question  as  to 
whether  the  corporation  has  exceeded  its  power,  may  be  raised  only  by 
the  State  or  by  a  stockholder.    Ibid.  23. 

Municipal  corporations. 

11.  Remedy  over  against  author  of  nuisance.  If  a  city,  as  between 
itself  and  the  author  of  a  nuisance  in  a  street,  is  also  a  wrong-doer,  it  can 
have  no  remedy  over  against  the  author  of  the  nuisance  for  damages  it 
may  be  compelled  to  pay  to  a  third  person,  in  consequence  of  the  wrong- 
ful act.    Knox,  Admr.  v.  City  of  Sterling,  214. 

COSTS. 
Fees  op  circuit  clerk. 

Docketing  cause.    See  FEES,  1. 

COURTS. 
Uniformity  in  respect  thereto.    See  CONSTITUTIONAL  LAW,  1, 2. 

CREDITOR'S  BILL.    See  CHANCERY,  6,  7. 

CRIMINAL  LAW. 
Former  conviction. 

1.  When  former  conviction  can  not  he  pleaded.  Where  a  defendant 
has  been  indicted,  and  found  guilty  by  the  verdict  of  a  jury,  if  the 
judgment  is  arrested  on  his  motion  he  has  not  been  legally  in  jeopardy, 
and  can  not  plead  the  conviction  in  bar  to  a  subsequent  indictment. 
Bedee  v.  The  People,  320. 

Larceny. 

2.  Distinguished  from  trespass.  Where  the  evidence  against  a  de- 
fendant indicted  for  the  larceny  of  a  horse  shows  that  what  he  did  was 
done  openly,  in  the  presence  of  other  persons  known  to  the  party  hav- 
ing the  horse  in  his  possession,  but  not  under  circumstances  that  would 
warrant  the  belief  it  was  larceny,  such  evidence  tends  to  prove  that  the 
offence  was  nothing  graver-  than  an  aggravated  trespass.  Stuart  v.  The 
People,  20. 

Champerty. 

3.  A  misdemeanor  in  this  State.  Champerty  being  a  misdemeanor 
at  common  law,  and  not  being  embraced  in  sec.  108  of  the  Criminal 
Code,  is  punishable  in  this  State  as  such.    Thompson  et  al.  v.  Reynolds,  11. 
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CRIMINAL  LAW.    Continued. 
Reasonable  doubt. 

4.  What  constitutes.  An  instruction  in  a  criminal  case  "  that  a  rea- 
sonable doubt  means,  in  law,  a  serious,  substantial  and  well  founded 
doubt,  and  not  the  mere  possibility  of  a  doubt,  and  the  jury  have  no 
right  to  go  outside  of  the  evidence  to  search  for  or  hunt  up  doubts  (in 
order  to  acquit  the  defendant)  not  arising  from  the  evidence  or  want  of 
evidence,"  was  held  to  announce  the  correct  rule.  Earll  v.  The  People, 
329. 

5.  Entitles  party  to  an  acquittal.  Where  the  evidence  leaves  a  rea- 
sonable doubt  on  the  mind  as  to  whether  a  defendant  is  guilty,  under 
the  evidence,  of  the  technical  crime  with  which  he  is  charged,  although 
his  conduct  may  show  but  little  less  turpitude  than  crime  itself,  he 
should  not  be  convicted.    Stuart  v.  The  People,  20. 

Conviction  for  lesser  offense. 

6.  Than  that  named  in  indictment.  Where  a  higher  and  more  atro- 
cious crime  embraces  all  the  ingredients  of  a  lesser  offense,  and  where 
the  evidence  requires,  the  jury  may  convict  of  the  latter  upon  an  indict- 
ment  for  the  former.    Earll  v.  The  People,  329. 

7.  A  defendant,  indicted  for  murder  under  the  statute  declaring  the 
causing  of  the  death  of  a  pregnant  woman  by  an  attempt  to  produce 
her  miscarriage  to  be  murder,  may  be  convicted  of  manslaughter.  Ibid. 
329. 

Judgment  on  several  counts. 

8.  Should  be  separate.  Where  a  defendant  is  found  guilty  of  selling 
spirituous  liquors  upon  several  counts  in  an  indictment,  judgment 
should  be  entered  separately  upon  each  count.    Bolun  v.  The  People, 


DAMAGES. 

Assessment  on  default. 

By  whom.    See  PRACTICE,  24. 
Exemplary  damages.    See  MEASURE  OF  DAMAGES,  4  to  8. 
Excessive  damages.     See  NEW  TRIALS,  5. 

DEEDS.    See  CONVEYANCES. 

DEFAULT. 
What  is  admitted  thereby. 

1.  A  default  in  a  suit  at  law  only  amounts  to  a  confession  of  the 
truth  of  the  averments  properly  pleaded.  It  confesses  no  fact  not 
averred.     Chicago  and  Northwestern  By.  Co.  v.  Cass,  394. 

2.  A  default  in  trespass  quare  clausum  fregit  admits  a  trespass,  but 
does  not  entitle  the  plaintiff  to  more  than  nominal  damages.  It  admits 
only  the  traversable  allegations  in  the  declaration,  but  circumstances 
of  aggravation  are  not  traversable.  Chicago  and  Iowa  R.  R.  Co.  v. 
Baker,  316. 
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DEFAULT.    Continued. 
Cross-examination  op  witnesses. 

3.  Where  the  plaintiff,  on  the  assessment  of  damages  on  a  default 
in  trespass,  gives  evidence  with  a  view  of  aggravating  the  damages, 
the  defendant  may  cross-examine  to  counteract  the  effect  of  such  testi- 
mony.    Chicago  and  Iowa  JR.  B.  Co.  v.  Baker,  316. 

Setting  aside  default. 

4.  How  far  discretionary.  The  matter  of  setting  aside  a  default  is 
within  the  sound  discretion  of  the  court,  and  where  it  does  not  appear 
there  has  been  an  abuse  of  that  discretion,  the  judgment  of  the  court 
will  not  be  disturbed.    Boyle  v.  Levi,  175. 

5.  Neglect  of  attorney.  The  setting  aside  of  a  default  is  discretionary 
with  the  court ;  and  where  the  court  refused  to  set  aside  a  default  upon 
the  ground  that  the  defendant  had  engaged  an  attorney  to  attend  to  the 
suit,  and  the  attorney  neglected  to  do  so,  it  was  held,  not  such  an  abuse 
of  discretion  as  to  require  the  interference  of  this  court.  '  Thielmann 
et  al.  v.  Burg,  293. 

6.  Where  no  diligence  is  shown.  Where  a  party  is  served  with  sum- 
mons by  a  special  deputy,  who  informs  him  that  he  is  an  officer  in  that 
case,  and  is  given  a  copy  of  the  summons,  showing  the  appointment  of 
such  deputy  to  serve  the  same,  and  he  takes  no  steps  to  defend  until 
after  judgment  is  rendered  against  him  by  default,  a  motion  by  him  to 
set  aside  the  default  will  be  properly  overruled  for  want  of  diligence. 
Edwards  et  al.  v.  McKay,  Admx.  570. 

7.  Excuse  for  want  of  diligence.  On  an  application  to  set  aside  a 
judgment  by  default,  the  party  applying  showed  in  his  affidavit  that  he 
was  sick  and-  confined  to  his  house  from  the  day  of  service  for  about 
two  weeks,  when  he  came  out  and  was  compelled  to  go  in  again  until 
the  day  after  the  default,  but  failed  to  state  the  nature  of  his  sickness, 
or  show  that  he  could  not  have  communicated  with  his  attorney-,  and 
prepared  for  his  defense :  Held,  that  the  showing  was  not  sufficient  to 
require  the  setting  aside  of  the  default.    Ibid.  570. 

Recital  in  final  decree. 

8.  As  showing  that  default  was  taken.     See  CHANCERY,  29. 

DELIVERY. 
Delivery  of  deeds.    See  CONVEYANCES,  1,  2. 
Of  promissory  note.    See  PROMISSORY  NOTES,  1. 

DEPUTY. 
Service  of  process. 

By  deputy.    See  PROCESS,  1,  2. 
Disqualification. 

To  act  as  deputy  sheriff.    See  OFFICERS,  1. 
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DISMISSAL  OF  SUIT. 
As  to  part  of  plaintiffs.    See  PRACTICE,  14. 

DIVORCE. 
On  ground  of  cruelty. 

1.  Proof  of  two  distinct  acts  of  personal  violence  to  the  person  of 
the  wife  by  a  husband,  although  no  great  physical  injury  was  inflicted, 
will,  under  the  statute,  constitute  technical  cause  for  divorce ;  and  abu- 
sive language  and  false  charges  of  unchastity,  made  in  the  presence  of 
others,  may  also  be  considered  in  connection,  by  the  jury,  as  character, 
izing  the  physical  acts  of  cruelty.     Farnham  v.  Farnham,  498. 

Abusive  language. 

2.  While  the  statute  has  not  made  abusive  language,  and  the  appli 
cation  of  coarse  and  vulgar  epithets,  a  cause  for  divorce,  yet  such  con- 
duct on  the  part  of  a  husband  towards  his  wife,  and  charging  her  with 
a  want  of  chastity,  without  cause,  is  sufficient  to  justify  her  in  aban- 
doning him,  and  in  living  separate  and  apart  from  him.    Ibid.  498. 

Condonation. 

3.  Defined.  Condonation  is  forgiveness  upon  condition  the  injury 
shall  not  be  repeated,  and  is  dependent  upon  future  good  usage  and  con- 
jugal kindness,  and  it  must  be  free,  and  not  obtained  by  force  and  vio- 
lence.    Ibid.  498. 

4.  How  avoided.  Condonation  of  personal  acts  of  violence  and  cru- 
elty may  be  avoided  by  abusive  language  and  the  use  of  opprobrious 
epithets.  Cruel  treatment  does  not  always  consist  in  actual  violence, 
and  a  wife,  having  forgiven  her  husband's  acts  of  physical  cruelty, 
may,  from  the  subsequent  use  of  abusive  and  brutal  language,  and 
charges  of  infidelity,  conclude  that  it  will  end,  as  on  the  prior  occasion, 
in  personal  violence.  In  such  case  she  is  not  bound  to  submit  to  actual 
violence  as  a  condition  to  relief  in  a  court  of  equity.     Ibid.  498. 

5.  As  fraud  vitiates  every  transaction  into  which  it  enters,  an  act  of 
condonation  induced  by  false  representations  can  b'e  no  more  binding 
than  any  other  contract  obtained  by  fraud.  If  made  upon  assurances, 
a  part  of  which  the  party  making  them  admits  were  false,  it  will  not 
be  binding.    Ibid.  498. 

Decree  upon  constructive  notice. 

6.  The  provision  in  the  chancery  code  allowing  a  final  decree  against 
a  defendant  without  notice  other  than  by  publication,  to  be  opened 
within  three  years,  and  a  defense  to  be  interposed,  applies  to  a  decree 
of  divorce  as  well  as  to  any  other.    Lawrence  v.  Lawrence,  677. 

7.  A  decree  of  divorce  against  one  notified  by  publication  only,  and 
who  does  not  appear,  is  not  absolute  until  three  years  after  it  is  entered, 
but  conditional  and  subject  to  be  set  aside,  even  though  the  complain- 
ant  may  have  married  before  it  is  set  aside.  Persons  acquiring  rights 
under  such  a  decree  can  not  be  protected  against  the  effect  of  its  being 
set  aside  in  three  years.    Ibid.  577. 


DOMESTIC  ANIMALS. 
Liability  of  owner. 

For  suffering  to  go  at  large.    See  ANIMALS,  1. 

DOWER. 
Of  accretions  to  land. 

1.  The  widow  of  a  riparian  owner  is  entitled  to  dower  in  the  accre- 
tions to  the  land  of  which  her  husband  was  seized  during  coverture, 
whether  they  accrued  whilst  he  owned  the  land  or  after  he  parted  with 
the  title.    Lombard  v.  Kinzie,  446. 

Of  dower  in  mines. 

2.  The  general  doctrine  is,  that  where  mines  have  been  opened  and 
worked  during  the  lifetime  of  the  husband,  the  wife  is  dowable,  but  not 
in  mines  or  strata  not  opened  at  all.  It  makes  no  difference  that  they 
may  have  been  temporarily  abandoned.  If  opened  in  the  lifetime  of 
the  husband,  she  may  not  only  work  them,  but  may  construct  new  ap- 
proaches thereto.  But  this  court  holds  it  is  not  waste  in  a  widow  to  work 
mines  opened  by  the  heir  before  assignment  of  dower,  and  that  she  is 
entitled  to  dower  in  the  profits  in  case  the  mines  should  be  worked  by 
the  heir  or  owner  of  the  fee  before  assignment  of  dower.  Lenfers  et  al. 
v.  Henke  et  al.  405. 

3.  Where  a  widow,  seized  of  one-third  interest  in  mineral  land, 
makes  an  agreement  with  the  heir  seized  of  the  other  two-thirds,  that 
each  shall  receive  one-half  of  the  rents  or  profits  of  the  mines  before 
they  are  opened,  the  agreement  may  be  regarded  as  an  assignment  of 
dower  as  to  the  other  two-thirds.     Ibid.  405. 

4.  Mines  in  land,  when  opened,  are,  from  their  nature,  indivisible, 
and  neither  partition  can  be  made  at  law,  nor  dower  assigned  by  metes 
and  bounds.  The  only  partition  that  can  be  made  is  to  order  a  sale 
and  divide  the  proceeds.    Ibid.  405. 

5.  Assignment  of,  by  heirs  of  mines,  binding.  Where  an  heir  of 
lawful  age  makes  an  assignment  of  dower  in  mineral  land,  by  giving 
the  dowress  a  distinct  portion  of  the  rents,  if  fairly  made,  it  will  bind 
the  heir  and  all  privies  in  estate.    Ibid.  405. 

Statute  of  Frauds. 

6.  Does  not  apply  to  assignment  of  dower.  See  STATUTE  OF 
FRAUDS,  3. 

EMINENT  DOMAIN. 
Damages  for  right  of  way.    See  RIGHT  OF  WAY,  1. 

EMPLOYER  AND  EMPLOYEE. 
When  relation  exists.    See  CONTRACTS,  7. 
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ESTOPPEL. 
Upon  repudiating  relief  granted. 

1.  Where  a  decree  is  rendered  in  a  cause  which  properly  protects  a 
party's  interest  in  the  premises,  and  he  causes  the  same  to  be  reversed 
on  the  ground  of  its  being  in  his  favor,  and  rendered  without  his  con 
sent,  he  will  have  no  cause  of  complaint  if  the  second  decree  fails  to 
protect  him.  After  repudiating  the  relief  granted  him,  he  will  be  es- 
topped from  insisting  on  the  same  relief.     Glover  et  al.  v.  Benjamin,  4:2. 

Notice  of  suit  against  corporation. 

2.  As  affecting  liability  of  party  alleged  to  be  liable  over.  Where  the 
author  of  a  nuisance  in  a  street  is  liable  over  to  municipal  authorities 
for  any  damages  the  corporation  may  be  compelled  to  pay  for  his 
wrongful  act,  notice  by  the  corporation  to  him  of  a  suit  against  it, 
growing  out  of  the  nuisance,  will  not  make  him  a  party  to  the  judg- 
ment, or  estop  him  from  questioning  his  liability  when  sued  by  the 
corporation.    Knox,  Admr.  v.  City  of  Sterling,  214. 

EVIDENCE. 
Parol  evidence. 

1.  To  vary  written  contract.  Parol  testimon3r  can  not  be  received  to 
vary  the  legal  effect  of  a  written  instrument,  but  it  must  be  construed 
as  it  is,  unaffected  by  parol  evidence  beyond  that  of  surrounding  cir- 
cumstances.    Gautzert  v.  Hoge,  30. 

2.  To  establish  a  fact  upon  which  written  contract  is  silent.  Where 
a  party,  who  had  purchased  a  double  saw-bench  to  be  used  in  a  planing 
mill,  sold  out  his  interest  in  the  mill  and  machinery  to  his  partner,  and 
the  latter  agreed,  in  writing,  to  pay  "  all  debts  due  for  material  used  in 
the  construction  of  the  planing  mill  and  building  now  occupied  by 
them,"  it  was  held,  that  parol  evidence  was  admissible  to  show  whether 
the  saw-bench  was  any  part  of  the  material  used  in  the  construction  of 
the  mill  and  building,  in  a  suit  by  the  creditor  who  sold  the  bench, 
against  such  purchaser  agreeing  to  pay  the  debts.  Its  effect  was  not  to 
vary  the  terms  of  the  written  contract,  but  to  establish  a  fact  upon  which 
the  contract  was  silent.    Ball  et  al.  v.  Benjamin,  39. 

3.  To  connect  possession  of  land.  Where  land  is  held  adversely  by 
different  occupants,  the  identity  and  continuity  of  their  possession,  in 
order  to  show  a  limitation,  may  be  shown  by  parol  evidence.  Weber 
v.  Anderson,  439. 

4.  As  to  location  of  premises  referred  to  as  a  boundary.  Where 
premises  occupied  by  certain  persons  are  referred  to  in  a  lease  as  a 
boundary  of  the  premises  leased,  it  is  proper  to  admit  evidence  showing 
the  location  of  premises  so  referred  to,  for  the  purpose  of  explaining 
the  circumstances  under  which  the  lease  was  made,  or  of  applying  it 
to  its  proper  subject  matter,  or  of  raising  and  explaining  a  latent  am- 
biguity.   Kamphouse  et  al.  v.  Gaffner,  453. 
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EVIDENCE.    Parol  evidence.     Continued. 

5.  To  impeach  a  record.  Where  a  record,  the  existence  of  which  is 
not  disputed,  is  offered  in  evidence,  all  questions  relating  to  the  time 
when  it  was  in  fact  made,  on  what  authority  made,  and  whether  its 
recitals  are  true  or  not,  must  be  settled  by  reference  to  it  alone,  and 
parol  evidence  is  not  admissible  to  impeach  it.  Harrington  et  al.  v. 
McOullum,  476. 

6.  If  not  objected  to,  sufficient  to  prove  existence  of  corporation.  Pa- 
rol evidence  that  a  party  was  a  corporation,  duly  organized,  and  that  it 
had  elected  officers,  and  was  doing  business  as  a  corporation,  if  intro 
duced  without  objection,  is  sufficient  to  establish  the  existence  of  the 
corporation.    Doyle  v.  Douglas  Machinery  Go.  273. 

Secondary  evidence. 

7.  Copy  of  instrument.  A  letter-press  copy  of  a  writing  is  not  an 
original.  It  in  nowise  differs  from  any  other  accurate  copy  than  in 
the  mode  in  which  it  is  made,  and  can  be  used  in  the  place  of  the  orig- 
inal in  no  case  where  a  proved  copy  made  in  another  manner  would 
not  be  equally  admissible.    King  et  al.  v.  Worthington  et  al.  161. 

8.  Of  lost  record.  A  record,  when  lost  or  destroyed,  may,  like  any 
other  writing,  be  proved  by  secondary  evidence.  After  its  loss  is  shown, 
its  contents  may  be  shown  by  witnesses  who  know  them.  Gage  et  al.  v. 
Schroder,  44. 

Declarations. 

9.  Master  not  bound  by  declarations  of  his  servant.  In  case  of  a  dis- 
aster resulting  in  the  destruction  by  fire  of  a  baggage  car  and  its  con- 
tents, the  railway  company  can,  in  no  event,  be  bound  by  the  subsequent 
declarations  of  one  of  its  brakemen  as  to  the  cause  of  the  disaster. 
Michigan  Central  R.  R.  Co.  v.  Carrow,  348. 

Opinions  of  witnesses. 

10.  It  is  competent  for  witnesses  to  give  their  opinion  as  to  the 
amount  of  damage  occasioned  to  the  owners  of  land  by  the  construction 
of  a  railroad,  and  when  they  possess  peculiar  knowledge  of  the  facts, 
such  evidence  is  often  valuable.  Galena  and  Southern  Wisconsin  R.  R. 
Co.  v.  Haslem  et  al.  494. 

Of  judgments  and  decrees. 

11.  As  evidence.  Where  the  court  has  jurisdiction  of  the  subject 
matter  and  of  the  persons  of  those  interested  in  a  proceeding  for  the 
partition  of  lands,  the  decree  and  proceedings  will  be  admissible  in  evi- 
dence to  establish  a  link  in  the  chain  of  title  in  an  action  of  ejectment, 
notwithstanding  there  may  be  error  in  the  proceedings.  Whitman  et  al. 
v.  Heneberry,  109. 

12.  Where  title  to  land  is  deduced  through  a  decree  of  partition  to 
divide  the  land  between  the  heirs  of  a  deceased  owner,  the  adjudication 
of  the  court  having  jurisdiction,  finding  who  were  the  heirs-at-law  of 
the  deceased  owner,  is  prima  facie  evidence  of  who  were  the  heirs  and 
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EVIDENCE.    Of  judgments  and  decrees.    Continued. 

owners  of  the  land  whose  interests  were  decreed  to  be  sold,  and  in  an 
action  of  ejectment  brought  by  such  purchaser  against  a  stranger  to  the 
partition  suit,  the  plaintiff  is  not  bound  to  produce  evidence  of  heirship 
outside  of  such  decree,  in  the  absence  of  proof  to  the  contrary.  The 
doctrine  that  judgments  and  decrees  are  evidence  only  in  suits  between 
parties  and  privies,  has  no  application  to  such  a  case.  Whitman  et  al. 
v.  Heneberry,  109. 
Relevancy. 

13.  In  an  action  against  a  railway  company  to  recover  the  value  of 
a  cow  killed  through  negligence  by  a  passing  train,  evidence  on  the 
part  of  the  plaintiff  that  there  wTas  much  trouble  in  the  vicinity,  with 
the  company,  about  the  right  of  way,  is  clearly  improper,  yet  a  proper 
and  just  judgment  will  not  be  reversed  for  so  trivial  an  error.  Mock- 
ford,  Bock  Island  and  St.  Louis  B.  B.  Co.  v.  Bafferty,  58. 

Judicial  notice. 

14.  Of  what  courts  take  judicial  notice.  A  court  will  take  judicial 
notice  of  the  civil  officers  in  the  county  in  which  it  holds  its  sittings. 
Thielmann  et  al.  v.  Burg,  293. 

Degree  of  proof  required. 

15.  Consent  of  property  owners  to  establishment  of  street  railway. 
Where  the  right  to  allow  a  city  railway  in  a  public  street  was  made  to 
depend  upon  obtaining  the  consent  of  the  owners  of  two-thirds  of  the 
property  on  such  street,  by  lineal  measure,  after  the  lapse  of  over  ten 
years,  and  the  acquiescence  of  property  holders,  and  the  destruction  of 
all  written  evidences  by  fire,  it  was  held,  that  slight  evidence  was  suffi- 
cient to  establish  the  fact  of  consent.  Chicago  City  By.  Co.  v.  The 
People  ex  rel.  541. 

Abstract  of  title. 

16.  Under  Burnt  Becord  Act.  Where  the  evidence  shows  that  a  deed 
has  been  destroyed,  and  that  the  record  of  it  has  also  been  destroyed,  an 
abstract  shown  to  have  been  made  in  the  ordinary  course  of  business, 
and  delivered  to  the  parties  interested  in  the  land,  is,  as  to  such  deed  at 
least,  competent  evidence  under  the  24th  section  of  the  Burnt  Record 
Act.    Bussell  v.  Mandell,  136. 

17.  Copy  under  Burnt  Becord  Act.  A  copy  of  an  abstract  is  not 
admissible  in  evidence  under  the  Burnt  Record  Act,  although  it  is  a  let- 
ter-press or  facsimile  copy,  and  such  a  case  is  made  as  would  make  the 
original  competent  evidence,  if  produced.  King  et  al.  v.  Worthington 
et  al.  161. 

Burden  of  proof. 

18.  In  quo  warranto.  In  proceedings  in  the  nature  of  quo  warranto, 
the  people  are  not  bound  to  show  anything.  The  onus  probandi  gen- 
erally lies  on  the  defendant,  who  must  prove  his  title  as  pleaded,  or 
such  part  of  it  as  is  traversed.  Chicago  City  By.  Co.  v.  The  People  ex 
rel.  541. 
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EVIDENCE.    Burden  op  proof.    Continued. 

19.  To  show  consideration  of  note.    See  CONSIDERATION,  2,  3. 

In  criminal,  cases. 

20.  Circumstances  showing  guilt.  The  fact  that  one  accused  of  crime 
gave  "  straw  bail,"  and  forfeited  his  recognizance  by  voluntary  absence, 
taken  in  connection  with  the  further  fact  that  such  party  passed  under 
various  aliases,  may  be  considered  by  the  jury,  on  the  trial,  as  evidence 
bearing  on  the  question  of  his  guilt.    Barron  v.  The  People,  256. 

21.  Acts  and  declarations  of  one  in  concert  with  prisoner.  Where 
two  or  more  persons  are  shown  to  be  in  concert  for  a  bad  purpose,  the 
acts  and  declarations  of  one  in  the  accomplishment  of  the  purpose,  are 
the  acts  and  declarations  of  all,  and  evidence  against  them.    Ibid.  256. 

22.  Where  the  complicity  of  a  party  on  trial  for  larceny  and  receiv- 
ing stolen  goods  is  shown  with  another  in  the  affair,  then  whatever  that 
other  said  or  did  in  regard  to  the  goods,  is  proper  evidence  against  the 
prisoner.    Ibid.  256. 

Competency. 

23.  As  to  one  party  hut  not  for  another — limited  by  instruction.  See 
WITNESSES,  6. 

Proof  op  custom. 

24.  In  respect  to  other  insurance  companies,  in  an  action  on  a  policy 
See  INSURANCE,  3. 

Ancient  deed. 

25.  When  proof  sufficient.    See  ANCIENT  DEED,  1,  2,  3. 
Impeaching  record. 

26.  By  affidavits,  not  allowed.    See  PRACTICE,  23. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  If  no  exception  is  taken  to  the  refusal  of  the 
court  to  grant  a  continuance  for  the  absence  of  witnesses,  it  can  not  be 
assigned  for  error.     Pick  v.  Ketchum  et  al.  366. 

2.  No  advantage  can  be  taken  in  this  court  to  the  giving  of  an  erro- 
neous instruction  in  the  court  below,  unless  it  appears  exception  was 
taken  at  the  time.     Toledo,  Peoria  and  Warsaw  By.  Co.  v.  Parker,  526. 

Bills  of  exceptions. 

3.  When  necessary.  Motions  to  strike  affidavit  of  claim  from  the 
files,  or  to  strike  plea  from  files  for  want  of  affidavit  of  merits,  are  not 
a  part  of  the  record,  and  the  rulings  of  the  court  thereon  will  not  be 
reviewed  in  the  Supreme  Court,  unless  exceptions  are  taken  to  such 
rulings  and  preserved  by  bill  of  exceptions.  Fonville  v.  Sausser  et  al. 
451. 

4.  Motions  entered  in  a  cause,  and  affidavits  and  other  papers  filed 
in  support  of  the  motion,  and  the  decisions  of  the  court  thereon,  and 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.     Continued. 
exceptions  taken  to  decisions,  in  order  to  become  a  part  of  the  record 
should  be  incorporated  in  a  bill  of  exceptions,  and  thus  preserved, 
otherwise  the   decision   of  the   court  will  not  be  considered   in  the 
Supreme  Court.    Earll  v.  The  People,  329. 

5.  A  motion  for  a  new  trial  is  not  a  part  of  the  record,  and  in  order 
to  become  so,  it  must  be  embodied  in  a  bill  of  exceptions.  Nason  v. 
Letz,  371. 

6.  Even  if  the  evidence  is  not  sufficient  to  sustain  the  verdict,  this 
court  will  not  reverse  the  judgment  rendered  thereon,  unless  it  appears, 
from  the  bill  of  exceptions,  that  a  motion  for  a  new  trial  was  made  and 
overruled  in  the  court  below,  and  exceptions  taken  thereto  at  the  time. 
Reichioald  v.  Gaylord  et  al.  502. 

7.  Where  there  is  no  bill  of  exceptions  showing  what  evidence  was 
heard  before  the  court  below,  or  that  any  exception  was  taken  to  the 
rulings  of  the  court,  the  presumption  is  that  the  court  had  facts  before 
it  which  authorized  and  justified  the  judgment  rendered.  Ghoate  v. 
Hathaway,  518. 

8.  Where  a  plea  is  stricken  from  the  files  on  motion,  both  the  motion 
and  exceptions  to  the  decision  of  the  court  thereon  should  be  preserved 
by  bill  of  exceptions,  as  they  can  not  otherwise  become  a  part  of  the 
record.    Reed  v.  Home,  598. 

9.  Where  no  objection  to  the  decision  of  the  court  below  in  striking 
a  plea,  and  notice  of  special  matter  of  defense,  from  the  files,  is  pre- 
served in  the  bill  of  exceptions,  the  correctness  of  such  decision  will 
not  be  inquired  into  in  this  court.  Humphreyville  v.  Culver,  Page, 
Hoyjie  &  Co.  485. 

10.  The  petition  for  a  change  of  venue,  and  the  affidavits  in  support 
thereof,  are  not  a  part  of  the  record,  and  can  only  be  made  so  by  bill 
of  exceptions,  and  unless  thus  preserved  they  can  not  be  considered  by 
this  court,  although  the  clerk  may  have  copied  them  into  the  transcript. 
Bedee  v.  The  People,  320. 

11.  What  it  should  contain.  Where  the  bill  of  exceptions  does  not 
purport  to  contain  the  evidence  offered  by  the  plaintiff,  but  only  con- 
tains certain  questions  asked  by  defendant's  counsel,  objections  thereto, 
and  the  ruling  of  the  court  sustaining  such  objections,  and  this  court 
can  not  see,  from  the  record,  that  the  excluded  evidence  was  competent 
or  pertinent  to  the  issue,  the  judgment  will  not  be  disturbed.    Ibid.  320. 

12.  Where  an  assignment  of  error  questions  the  finding  of  the  jury 
upon  the  evidence  before  them,  all  the  evidence  must  be  preserved  in 
the  bill  of  exceptions,  and  it  must  so  state,  or  it  will  be  presumed  there 
was  evidence  to  warrant  the  finding.  When,  however,  that  question  is 
not  raised,  but  the  question  is  as  to  the  admissibility  of  a  specific  item 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bills  op  exceptions.    Continued. 
of  evidence,  and  it  is  stated  the  evidence,  with  that  offered,  tends  to 
prove  the  issue,  no  further  evidence  need  be  set  out  to  raise  the  ques- 
tion of  the  admissibility  of  that  particular  item.    Nason  v.  Letz,  371. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  5. 

EXEMPLARY  DAMAGES.    See  MEASURE  OF  DAMAGES,  4  to  8. 

FACTOR. 
Duty  as  to  insurance. 

1.  Factors  having  the  goods  of  their  principals  in  their  possession 
may  insure  them,  but  they  are  not  bound  to  do  so,  unless  they  have 
received  orders  to  insure,  or  promise  to  insure,  or  the  usage  of  trade  or 
the  habit  of  dealing  between  them  and  their  principal  raises  an  obliga- 
tion to  insure.    Schoenfeldt  et  dl.  v.  Fleisher  et  al.  404. 


2.  If  a  factor,  who  is  in  any  case  required  to  insure  the  goods  of  his 
principal,  fails  to  do  so,  he  becomes  the  insurer  himself,  and  liable  as 
such  in  the  event  of  loss,  and  is  entitled  to  credit  for  the  premium 
which  should  have  been  paid.    Ibid.  404. 

FEES. 
For  docketing  cause. 

1.  Under  the  statute  of  1874,  regulating  fees  and  salaries,  clerks  of 
the  circuit  court  are  entitled  to  but  one  charge  at  each  term  of  the 
court  for  docketing  a  cause.    Mason  v.  Holcomb,  611. 

FORFEITURE. 
Forfeiture  of  franchise  of  corporation. 

1.  Upon  what  grounds.  Courts  proceed  with  great  caution  in  pro- 
ceedings which  have  for  their  object  the  forfeiture  of  corporate  fran- 
chises. It  is  not  every  act  of  non-performance  of  the  condition  in  the 
act  of  incorporation,  or  every  misuser,  that  will  forfeit  the  grant.  A 
substantial  performance,  according  to  the  intent  of  the  charter,  is  all 
that  is  required.     Chicago  City  By.  Co.  v.  The  People  ex  rel.  541. 

2.  Who  may  waive.  If  the  State,  in  granting  a  franchise,  imposes  a 
limitation  or  condition  that  a  certain  thing  shall  be  completed  within 
a  given  time,  no  other  power  can  waive  the  forfeiture  arising  from  the 
non-performance  of  the  condition.  But  where  a  mere  license  is  granted 
by  a  city  upon  condition  subsequent,  it  may,  for  satisfactory  reasons, 
waive  a  strict  performance  of  the  condition.    Ibid.  541. 

Forfeiture  of  license. 

3.  Power  of  city.    See  LICENSE,  1. 

FORMER  CONVICTION.    See  CRIMINAL  LAW,  1. 
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FORMER  DECISION. 
Limited  or  overruled. 

1.  The  case  of  Russell  v.  Hubbard,  59  111.  335,  must  either  be  limited 
to  cases  of  party  walls,  or  be  considered  overruled.  Kamplwuse  el  al. 
v.  Gaffner,  453. 

FRANCHISE. 
Defined. 

1.  In  the  American  States  a  franchise  is  a  privilege  emanating  from 
the  government  or  sovereign  power,  and  owes  its  existence  to  a  grant, 
or,  as  at  common  law,  to  prescription,  which  presupposes  a  gvant, 
and  is  vested  in  an  individual  or  body  politic.  The  State  alone  can 
waive  the  forfeiture  of  a  corporate  franchise.  Chicago  City  Railway 
Co.  v.  The  People  ex  rel.  541 

2.  Distinguished  from  license.  Where  a  company  is  incorporated  by 
the  legislature,  with  power  to  construct,  maintain  and  operate  a  railway 
in  a  city  upon  the  consent  of  the  city,  in  such  manner  and  upon  such 
conditions  as  the  city  may  impose,  and  the  city,  by  ordinance,  grants 
the  privilege  of  constructing  and  operating  the  same  upon  a  certain 
street,  the  grant  by  the  city  is  a  mere  license  and  not  a  franchise.  The 
franchise  emanates  from  the  State.    Ibid.  541. 

FRAUD. 
Lawful  act  accomplished  by  fraud. 

1.  Courts  can  not  sanction  an  act  accomplished  by  fraudulent  means, 
and  an  act  that  may  be  lawful  in  itself  can  not  be  done  by  fraudulent  or 
unlawful  means.    Kimball  et  al.  v.  Custer,  389. 

Composition  agreement. 

2.  Fraud  will  avoid  it.    See  COMPOSITION,  1,  2,  3. 
Emancipation  of  minor  child 

3.  Whether  fraudulent  as  to  creditors.  See  PARENT  AND  CHILD, 
1. 

Statute  of  Limitations. 

4.  Whether  fraud  may  be  replied.    See  PLEADING,  7. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

FRAUDULENT  CONVEYANCE. 
Bona  fide  purchaser  protected. 

1.  Although  a  conveyance  of  land  is  made  to  defraud  the  grantor's 
creditors,  an  innocent  purchaser  for  a  sufficient  consideration,  without 
notice  of  the  fraud,  will  be  protected,  and,  taking  the  title  clear  and 
pure  in  his  hands,  he  may  transfer  the  same,  purged  from  the  fraud,  to 
his  grantor,  and  take  back  a  mortgage  for  the  unpaid  purchase  money, 
which  will  be  good  as  against  the  creditors  of  the  first  grantor.  Spicer 
v.  Robinson  et  al.  519. 
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GARNISHMENT. 
Acceptance  of  order  before  service. 

1.  The  acceptance  by  a  debtor  of  an  order  drawn  upon  him  by  his 
creditor,  in  good  faith,  before  the  service  of  a  garnishee  process  upon 
him,  makes  him  no  longer  the  debtor  of  the  drawer,  and  hence  not  lia" 
ble  to  be  garnisheed  by  his  creditors.    Bay  v.  Faulkner,  469. 

Waiver  of  defects  in  summons. 

2.  By  appearance  and  answer.  An  appearance  to  the  suit  in  a  gar- 
nishee proceeding,  and  filing  an  answer,  is  a  waiver  of  any  defect  in 
the  garnishee  summons.    National  Bank  of  Commerce  v.  Titsworth,  591. 

GIFT. 
Executory — not  enforcible  in  equity. 

1.  A  court  of  equity  will  not  enforce  a  voluntary  contract,  or  an  un- 
executed gift.  Where  the  transaction  is  incomplete,  and  there  is  no 
consideration,  the  court,  on  general  principles,  will  not  complete  what 
it  finds  imperfect.     Wadhams  et  al.  v.  Gay,  415. 

2.  The  same  principle  applies  to  an  executory  decree  in  its  nature  a 
family  settlement.  A  gift  capable  of  being  made  by  a  legal  conveyance, 
is  as  imperfect  when  created  by  an  executory  decree,  as  if  by  an  execu- 
tory contract.  When  the  title  is  of  a  legal  interest,  capable  of  a  legal 
transfer,  an  executory  decree,  providing  within  itself  no  means  for  its 
execution,  seems  to  be  an  imperfect  creation  of  a  trust  or  gift,  even  if 
such  had  been  intended,  and  when  voluntary  is  subject  to  revocation. 
Ibid.  415. 

GRAND  JURY.  See  JURY,  1. 

GUARANTY. 

Whether  a  guarantor  or  a  mere  indorser. 

1.  Where  the  name  of  a  person  not  the  payee  of  a  note  is  indorsed 
on  it  before  delivery,  in  the  absence  of  evidence  to  the  contrary,  he  in 
dorses  it  as  guarantor.     Olickauf  v.  Kaufmann  et  al.  378. 

2.  A  party  to  a  tripartite  agreement  undertook,  on  his  part,  that, 
when  the  contract  was  executed  by  all  the  creditors  of  the  third  party, 
he  would  assume  and  become  responsible  for  a  certain  per  cent  of  the 
indebtedness  of  the  third  party  to  them,  respectively,  and  would  deliver 
to  them  the  notes  of  the  third  party,  with  his  indorsement,  for  the 
amount.  In  pursuance  of  this  agreement,  he  indorsed  notes  given  by 
the  third  party,  payable  to  the  creditors :  Held,  that  his  liability  was 
that  of  a  guarantor,  and  not  of  a  mere  indorser.    Ibid.  378. 

3.  Presumption — indorsement  in  blank  by  third  person.  The  signature 
of  a  third  party  in  blank  on  the  back  of  a  note  in  the  hands  of  a  payee, 
is  presumptive  evidence  it  was  placed  there  as  a  guaranty  at  the  time 
of  the  execution  of  the  note.    Parkhurst  v.  Vail,  Admr.  343. 

4.  Evidence  in  rebuttal  of  presumption.  Proof  that,  when  a  surety 
signed  a  note  the  name  of  a  guarantor  was  not  on  it,  when  it  appears 
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GUARANTY.  Whether  a  guarantor  or  mere  indorser.  Continued. 
that  the  principal  maker  had  not  then  received  the  loan  for  which  the 
note  was  given,  is  insufficient  to  overcome  the  r  resumption  that  the 
guaranty  was  made  before  delivery  of  the  note.  Parkhurst  v.  Vail, 
Admr.  343. 
Of  the  consideration. 

5.  Presumption.  If  a  party  signs  his  name  as  a  guarantor  upon  a 
promissory  note  before  its  delivery  to  the  payee,  the  consideration  of 
the  note  will  be  presumed  to  be  the  consideration  of  the  guaranty,  but 
if  he  signs  it  afterwards,  then  a  consideration  must  be  shown.  Ibid.  343. 

Delay  in  suing  maker. 

6.  Effect  on  liability  of  guarantor.  The  liability  of  a  guarantor  of 
a  note  continues  until  the  note  is  barred  by  the  Statute  of  Limitations, 
and  he  is  not  discharged  by  mere  delay  in  bringing  suit  against  the 
maker.  His  undertaking  is  not  conditional,  like  that  of  an  indorser, 
but  is  absolute.    Ibid.  343. 

GUARDIAN  AD  LITEM. 
Failure  to  appoint. 

Does  not  deprive  court  of  jurisdiction.  See  ADMINISTRATION 
OF  ESTATES,  1. 

HEIRSHIP. 
Evidence  in  respect  thereto.    See  EVIDENCE,  12. 

HIGHWAYS. 
Establishing  a  road. 

1.  Presumption  as  to  legality  in  laying  out.  When  an  order  of  the 
county  court  is  shown  establishing  a  road,  upon  a  report  signed  by  two 
of  the  viewers,  and  the  report  does  not  show  that  the  third  viewer  failed 
or  refused  to  act,  it  will  be  presumed  he  was  present  and  so  acted  with 
the  other  two,  and  this  presumption  can  not  be  overcome  by  parol  evi- 
dence.    Qalbraith  v.  Littiech,  209. 

2.  Viewer  becoming  member  of  county  court.  When  the  report  of  two 
viewers,  appointed  to  view  and  locate  a  road,  is  approved  by  the  county 
court,  and  the  road  ordered  to  be  opened,  the  proceeding  will  not  be 
invalidated  from  the  fact  that  one  of  the  viewers,  who  had  no  personal 
interest,  was  elected  a  member  of  the  court,  and  joined  in  the  order 
of  approval.     Ibid.  209. 

3.  Marking  by  stakes.  The  validity  of  a  road  laid  out  by  the  county 
court  does  not  depend  upon  the  planting  of  stakes.  Their  only  use  is  to 
indicate  the  line,  until  it  becomes  plain  by  travel  or  otherwise.  The  lo. 
cation  of  the  road  may  be  shown  without  such  marks.     Ibid.  209. 

Abandonment  for  new  route. 

4.  A  party  can  not,  by  his  own  act,  relocate  a  road.  That  can  only 
be  done  by  those  having  the  power  by  law.    The  fact  that  a  party  has 
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HIGHWAYS.    Abandonment  for  new  route.    Continued. 

given  other  ground  for  a  road,  without  proof  of  acceptance  by  the  pub- 
lic authorities,  will  not  show  an  abandonment  of  the  old  line.  Gal- 
braith  v.  Littiech,  209. 

5.  Where  a  public  highway  has  been  abandoned  for  a  great  length 
of  time,  and  another  road  has  been  opened  and  traveled  by  the  public, 
and  recognized  by  the  public  authorities  having  charge  of  the  roads, 
and  repaired  by  them  as  such,  an  abandonment  may  be  presumed.  Ibid. 
209. 

Non-user — limitation. 

6.  Effect  of  laches.    See  LIMITATIONS,  10. 
Removal  of  obstructions. 

7.  Remedy.    See  MANDAMUS,  1, 2. 

HOMESTEAD. 
In  whom  is  the  right. 

1.  Is  in  husband,  as  owner.  On  bill  by  the  purchaser  of  land  under 
a  deed  of  trust  executed  by  a  husband,  who  was  the  owner,  in  which 
his  wife  failed  to  unite,  to  have  the  homestead  set  off,  it  is  error  to  set 
off  the  same  to  the  wife.    Richards  et  al.  v.  Greene,  54. 

Release. 

2.  Husband  and  wife  must  both  release,  to  be  effectual.  The  statute 
having  made  it  a  condition  to  the  alienation  of  a  homestead  that  the 
wife  of  the  owner  shall  unite  with  him  in  the  release,  a  release  of  the 
same  by  the  husband  alone  of  the  right  is  without  effect,  even  as  against 
himself,  so  far  as  concerns  the  homestead  right.     Ibid.  54. 

IMPLIED  PROMISE. 
Facts  establishing. 

1.  Must  be  shown.  Where  a  legal  liability  from  one  to  another  is 
claimed  and  sought  to  be  enforced,  the  facts  establishing  such  liability, 
and  out  of  which  it  arises,  must  be  established.    Felterhoff  v.  Paul,  173. 

In  respect  to  wages. 

2.  Where  liability  to  pay  is  not  implied.  Where  two  men,  without 
families,  operate  a  farm  in  partnership,  and  the  parents  of  one  of  them 
live  with  and  keep  house  for  them,  doing  such  wTork  as  they  please, 
having  their  living  out  of  the  products  of  the  farm,  raising  poultry, 
selling  butter  and  eggs,  and  taking  boarders,  for  all  which  they  receive 
the  proceeds,  there  is  no  implied  obligation  on  the  owners  of  the  farm 
to  pay  them  wages.     Ibid.  173. 

IMPRISONMENT. 
For  not  complying  with  decree.    See  CONTEMPT,  1. 

INCORPOREAL  HEREDITAMENT. 
Can  only  be  granted  by  deed.    See  LICENSE,  2. 
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INFANTS. 
Decree  against  an  infant. 

1.  Is  absolute,  not  conditional.  It  is  not  the  practice  in  this  State  to 
make  a  decree  against  infants  conditional,  or  to  give  them  a  day  in 
court  on  arriving  at  their  majority,  but  such  decree  is  absolute  in  the 
first  instance.     Wadhams  et  al.  v.  Gay,  415. 

INJUNCTIONS. 
As  AGAINST  judgment  at  law. 

1.  Laches  in  making  defense  at  law.  Although  a  judgment  at  law 
may  be  unjust,  yet,  where  a  legal  defense  existed,  and  the  defendant  had 
an  opportunity  to  make  the  same  in  the  action  at  law,  and  by  his  own 
neglect  failed  to  do  so,  he  can  obtain  no  relief  in  equity.  Higgins  v. 
Bullock,  205. 

2.  A  court  of  chancery  has  the  undoubted  power  to  afford  relief  in 
a  proper  case  against  a  judgment  at  law,  but  it  must  appear  that  the 
party  complaining  has  been  guilty  of  no  negligence  or  laches,  and  has 
been  prevented  from  interposing  a  defense  through  accident,  fraud  or 
mistake,  without  fault  or  blame  on  his  part.    Ibid.  205. 

3.  Where  a  party,  when  served  with  summons,  failed  to  make  any 
defense,  upon  the  promise  of  the  sheriff  not  to  return  the  same  as  served 
until  he  ascertained  if  it  was  not  intended  for  a  person  of  the  same 
name,  and  then,  if  it  was  not  so  intended,  to  notify  such  party  before 
returning  the  same  as  served  on  him,  which  he  did  not  do,  this  was  held 
no  sufficient  excuse  for  the  party  neglecting  to  interpose  his  defense. 
Ibid.  205. 

TO  RESTRAIN  COLLECTION  OP  TAXES. 

4.  When  allowed.  A  court  of  equity  will  restrain  the  collection  of 
taxes  in  cases  of  fraud,  or  when  the  assessment  or  levy  is  made  without 
the  authority  of  law,  or  when  they  are  levied  upon  property  not  subject 
to  taxation      McGonkey  v.  Smith,  313. 

5.  When  assessment  made  or  raised  by  board  of  supervisors.  See 
TAXES  AND  TAXATION,  6. 

Motion  to  dissolve  injunction. 

6.  What  it  admits.  A  motion  to  dissolve  an  injunction  and  dismiss 
the  bill  admits  the  averments  of  the  bill  to  be  true.  Higgins  v.  Bul- 
lock, 205. 

INJUNCTION  BOND. 
Effect  of  second  injunction. 

1.  As  to  liability  upon  prior  injunction  bond.  In  a  suit  upon  an  in. 
junction  bond,  given  upon  enjoining  the  collection  of  a  judgment,  it 
is  no  defense  to  show  that,  after  the  dissolution  of  the  injunction  in 
respect  to  which  the  bond  was  given,  another  injunction  was  obtained 
against  the  collection  of  the  same  judgment,  and  that  the  last  injunc- 
tion is  still  in  force  and  not  dissolved.  Weaver  et  al.  v.  Poyer,  489. 
42— 73d  III. 
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INJUNCTION  BOND.     Continued. 
"What  recoverable. 

2.  In  suit  on  bond.  Where  damages  are  awarded  by  the  court  upon 
dissolving  an  injunction,  and  no  appeal  is  taken  thereform,  the  amount 
of  such  award  is  recoverable  in  a  suit  upon  the  injunction  bond. 
Weaver  et  al.  v.  Poyer,  489. 

INN-KEEPER. 
Sleeping  car  proprietor. 

Not  liable  as  such.    See  SLEEPING-  CARS,  1. 

INSANITY. 

AS  AFFECTING  CONTRACTS. 

1.  Does  not  necessarily  avoid  business  transaction.  It  is  well  under- 
stood that,  in  many  forms  of  insanity,  the  capacity  to  transact  business 
is  entirely  unaffected,  and  in  such  cases  the  fact  of  insanity  can  not  be 
set  up  to  avoid  business  transactions.    Searle  v.  Oalbraith,  269. 

2.  Where  an  insane  person  received  the  benefit  of  all  the  purchase 
money  received  from  a  sale  made  by  his  conservator,  and  it  appeared 
that,  at  the  time  of  receiving  it,  he  had  sufficient  capacity  to  transact 
business  intelligently,  and  that  he  comprehended  what  had  been  done, 
it  was  held,  that  he  was  estopped  from  afterwards  denying  the  validity 
of  such  sale.    Ibid.  269. 

INSTRUCTIONS. 

OF  THEIR  QUALITIES. 

1.  Underscoring  portions  of,  not  approved.  The  underscoring  of 
portions  of  an  instruction  is  not  a  practice  to  be  approved  of,  as  it  may 
mislead  the  jury  to  give  undue  weight  to  such  portions,  to  the  under 
valuing  of  other  parts  of  the  instruction.     Wright  v.  Brosseau  et  al.  381. 

2.  Must  be  based  on  the  evidence.  Instructions  must  be  based  on  the 
evidence  and  announce  correct  legal  principles ;  and  where  the  defense 
is,  not  that  the  promise  of  defendant  was  to  pay  the  debt  of  another,  but 
that  he  never  made  any  promise  at  all,  it  is  not  erroneous  to  refuse  an 
instruction  based  upon  the  hypothesis  that,  if  there  was  any  promise 
made  by  the  defendant,  it  was  to  pay  the  debt  of  another.  Geary  v. 
O'Neil,  593. 

3.  Not  based  on  evidence.  An  instruction  not  based  on  evidence  may 
be  proper,  when  given  to  meet  a  theory  advanced  to  the  jury  by  the 
opposite  party.    American  Merchants'  Union  Express  Go.  v.  Milk,  224. 

4.  Introducing  matters  not  cognizable  by  jury.  It  is  error  in  an  in- 
struction to  bring  matters  to  the  consideration  of  the  jury  not  cognizable 
by  them,  as  an  element  of  damages,  and  calculated  to  influence  their 
minds  against  a  party.    Albrecht  v.  Walker,  69. 
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INSTRUCTIONS.    Of  their  qualities.     Continued. 

5.  Need  not  he  repeated.  It  is  not  error  to  refuse  an  instruction,' the 
substance  of  which  is  contained  in  one  given,  although  the  phraseology 
of  the  two  instructions  may  be  different     Earil  v.  The  People,  329. 

6.  Confining  recovery  to  certain  counts.     See  LAW  AND  FACT,  2. 

7.  As  to  weight  of  evidence.     Same  title,  1. 

INSURANCE. 

OF  A  PAROL  CONTRACT. 

1.  Where  there  is  a  contract  of  insurance,  fairly  entered  into,  upon 
a  good  consideration,  between  parties  competent  to  contract,  it  is  bind- 
ing, although  there  may  be  no  written  policy  executed.    Hartford  Fire 

Ins.  Co.  v.  Farrish,  166. 
i 

Goods  destroyed  in  another  building. 

2.  Where  goods  are  insured  in  one  building,  and  are  destroyed  while 
in  another  building,  it  seems  there  can  be  no  recovery  for  the  loss. 
Ibid.  166. 

Custom  of  other  companies. 

3.  In  an  action  against  an  insurance  company,  to  recover  for  the 
loss  of  goods  while  in  a  warehouse,  testimony  in  regard  to  the  custom 
of  other  insurance  companies,  in  writing  policies  on  goods  in  the  ware- 
house, is  not  admissible.     Ibid.  166. 

Negligence  of  assured. 

4.  One  of  the  objects  of  insurance  being  recompense  for  one's  negli- 
gence in  case  of  a  loss,  if  the  negligence  of  the  assured  is  not  wilful  or 
so  gross  as  to  amount  to  fraud,  the  insurer  will  not  be  released.  Lycom- 
ing Ins.  Co.  v.  Barringer,  230. 

5.  What  is  gross  negligence.  The  term  "gross  negligence,"  as  used 
in  a  condition  in  a  policy  of  insurance  exempting  from  loss  on  that 
account,  is  the  want  of  that  diligence  which  even  careless  men  are  ac- 
customed to  exercise.    Ibid.  230. 

Waiver  of  condition. 

6.  As  to  other  insurance.  Although  a  policy  of  insurance  may  con- 
tain a  condition  rendering  the  policy  void  if  the  assured  shall  have  any 
other  insurance  on  the  property  without  the  consent  of  the  company 
written  on  the  policy,  yet,  if  the  agent  of  the  company,  at  the  time  he 
issued  the  policy,  knew  of  another  insurance  on  the  same  property,  and 
made  no  objection  to  issuing  it  on  that  account,  and  received  the  pre- 
mium, this  will  be  a  waiver  of  the  condition,  and  the  policy  will  be 
binding.    Ibid.  230. 

Where  agent  exceeds  his  authority. 

7.  Whether  assured  affected  thereby.  The  fact  that  an  insurance  agent 
has  instructions  from  his  principal  to  take  only  a  limited  amount  of  in- 
surance in  a  specified  place,  can  not  affect  the  rights  of  a  party  insured, 
unless  he  had  notice  of  such  fact.  Hartford  Fire  Ins.  Co.  v.  Farrish,  166. 
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INSURANCE.     Continued. 
Proof  of  loss. 

8.  When  failure  to  make,  is  caused  by  agent  of  company.  A  fire 
insurance  policy  required  the  holder  to  give  notice,  in  writing,  to  the 
company  or  its  agent,  forthwith,  of  any  loss,  and  as  soon  after  as  prac- 
ticable to  deliver  a  particular  account  of  the  loss  or  damage,  signed  by 
the  holder  and  verified  by  his  oath.  A  fire  occurred,  and  the  policy- 
holder forthwith  gave  notice  to  the  agent  of  the  company,  in  writing, 
and  applied  to  him  within  a  reasonable  time  to  have  a  formal  statement 
made  out  as  required  by  the  policy,  and  was  informed  by  the  agent  that 
it  was  useless,  as  the  company  was  entirely  bankrupt;  and,  relying  up- 
on this  information,  and  for  no  other  reason,  he  omitted  to  make  the 
formal  proof  of  loss  required  by  the  policy:  Held,  that  upon  a  credit- 
or's bill  filed  against  the  company  by  another,  for  the  benefit  of  a]l  the 
creditors,  the  holder  of  the  policy  was  not  precluded  from  proving  his 
claim  before  the  master  in  chancery.    Pennell  v.  Lamar  Ins.  Go.  303. 

Life  insurance. 

9.  Of  the  application.  Where  the  application  for  a  policy  of  life 
insurance  contains  a  warranty  that  the  applicant  is  not  subject  to  dys- 
pepsia, evidence  that  six  months  or  a  year  and  a  half  previously,  while 
afflicted  with  an  abscess,  the  applicant  suffered  from  some  degree  of 
dyspepsia,  is  not  sufficient  to  show  a  breach  of  the  warranty  and  defeat 
a  recovery  upon  the  policy.  World  Mutual  Life  Insurance  Go.  v. 
Schultz,  586. 

10.  Construction  of  questions  in  application.  A  question  contained 
in  an  application  for  a  policy  of  life  insurance,  whether  the  applicant 
had  employed  or  consulted,  individually,  a  physician,  will  be  con- 
strued to  refer  to  an  employment  or  consultation  with  reference  to  the 
application  for  life  insurance,  and  not  to  the  consultation  of  a  physician 
at  any  time  during  the  life  of  the  applicant.     Ibid.  586. 

11.  Proof  that  an  applicant  for  life  insurance  had,  six  months  or  a 
year  and  a  half  previous  to  making  his  application,  employed  a  physi- 
cian, will  not  be  sufficient  to  avoid  a  policy  issued  on  the  application, 
although,  in  answer  to  a  question  in  the  application,  the  applicant  may 
have  stated  that  he  had  not  consulted  a  physician.     Ibid.  586. 

12.  When  a  provision  for  a  third  party.  Where  a  person  had  been 
engaged  as  a  clerk  in  his  uncle's  store  for  many  years,  and  for  several 
years  after  becoming  of  age,  for  which  he  had  received  no  wages,  and 
the  uncle  procured  a  policy  of  insurance  on  the  life  of  a  friend,  in  the 
sum  of  $2000,  and  had  the  same  made  payable  to  his  nephew,  and  also 
procured  a  similar  policy  on  his  own  life,  payable  to  the  nephew,  and, 
on  the  death  of  the  friend,  handed  the  policy  to  the  nephew,  who  pro- 
cured the  money  thereon,  which  he  deposited  with  the  uncle  for  safe 
keeping:  Held,  in  an  action  by  the  nephew  against  the  uncle  for  the 
money,  that,  from  the  facts,  it  would  be  presumed  that  the  latter  intended 
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INSURANCE.    Life  insurance.    Continued. 

to  make  a  provision  for  the  benefit  of  his  nephew,  and  that  the  plaintiff 
was  entitled  to  recover  the  same,  unless  such  presumption  should  be 
overcome  by  clear  evidence  to  the  contrary.     Foley  v.  McMahon,  66. 

INTERPLEADER.    See  CHANCERY,  4. 

INTOXICATING  LIQUORS. 
Prosecution  for  selling. 

1.  Prosecutions  for  selling  not  required  to  be  made  on  oath  before 
justice  of  the  peace.  In  prosecutions  before  justices  of  the  peace  under 
the  9th  section  of  the  act  of  January  13,  1872,  to  provide  against  the 
evils  resulting  from  the  sale  of  intoxicating  liquors,  it  is  not  necessary 
that  there  should  be  a  complaint  made  under  oath.  Ferguson  v.  The 
People,  559. 

Civil  action. 

2.  Wife's  right  to  damages  for  selling  to  her  husband.  There  must 
be  proof  of  injury  to  the  wife  in  her  person,  property  or  means  of  sup- 
port by  the  intoxication  of  her  husband,  to  justify  a  finding  of  damages 
in  a  suit  by  her  against  the  person  furnishing  the  liquor  to  him,  and 
without  such  damages,  exemplary  damages  can  not  be  awarded.  Abuse 
of  the  wife  by  cursing  her,  when  under  the  influence  of  liquor,  is  not 
an  element  of  damages,  but  there  must  be  actual  personal  violence. 
Albrecht  v.  Walker,  69. 

3.  When  seller  is  not  liable  to  wife.  Where  the  husband  has  an 
abundance  of  means  of  support  for  himself  and  family,  and  liquor  is 
sold  to  him,  and  he  becomes  intoxicated,  but  does  not  injure  the  per- 
son of  his  wife,  or  his  or  her  property,  the  wife  will  have  no  cause  of 
action  against  the  seller.     Confrey  v.  Stark,  187. 

4.  Object  of  the  statute.  The  law  was  not  designed  to  enable  those 
well  provided  for  to  sue  and  recover  simply  because  the  husband  and 
father  may  become  intoxicated,  and,  while  in  that  condition,  loses  time, 
neglects  his  business,  or  becomes  injured,  or  earns  less  money,  or  even 
loses  it  by  neglect  of  business,  and  hence  is  not  possessed  of  as  large 
means  as  he  otherwise  would  have  been.  It  is  only  to  protect  the  wife 
and  family  against  immediate  or  probable  want  of  adequate  support. 
Ibid.  187. 

5.  Per  diem  for  taking  care  of  intoxicated  person.  The  $2  per  day 
given  for  taking  care  of  a  person  injured  by  intoxication  can  not  be 
recovered  by  a  wife  of  the  injured  party  in  an  action  on  the  case.  This 
can  be  recovered  only  in  an  action  ot  debt,  as  prescribed  in  the  4th  sec- 
tion of  the  act.     Ibid.  187. 

Measure  of  damages. 

6.  And  herein,  of  exemplary  damages.  See  MEASURE  OF  DAM- 
AGES, 3  to  8. 
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INURING  OF  TITLE. 
Under  conveyance.    See  CONVEYANCES,  3. 

JEOPARDY. 
In  respect  to  a  party  accused  op  crime.    See  CRIMINAL  LAW,  1. 

JOINDER  OF  PARTIES.    See  PARTIES,  1. 

JUDGMENTS. 
Limited  by  ad  damnum. 

1.  It  is  error  to  render  judgment  for  a  greater  sum  than  that  claimed 
in  the  declaration.    Foreman  v.  Sawyer,  484. 

Judgments  by  confession. 

2.  When  for  too  large  a  sum.  Where,  upon  a  motion  to  set  aside  a 
judgment  by  confession,  because  there  was  too  much  interest  included  in 
it,  the  court  offered  to  have  the  excess  of  interest  abated,  and  the  defend- 
ant declined  to  have  it  done  unless  the  court  would  vacate  the  judgment 
and  permit  him  to  make  a  defense  which  he  could  not  have  made  in 
the  first  instance,  and  which  the  court  refused,  the  judgment  as  origi- 
nally entered  will  be  sustained.     Zuckermann  et  al.  v.  Solomon,  130. 

3.  Errors  waived.  Where  a  warrant  of  attorney  to  confess  a  judg- 
ment authorizes  waiving  all  error,  and  judgment  is  confessed  in  open 
court  and  all  errors  waived,  it  will  be  affirmed.  Frear  v.  Commercial 
National  Bank,  473. 

JUDGMENT  LIEN.     See  LIENS,  1. 

JUDICIAL  NOTICE.    See  EVIDENCE,  14. 

JUDICIAL  SALES.    See  SALES,  5  to  11. 

JURISDICTION. 
Finding  of  court. 

1.  Can  not  be  questioned  in  collateral  proceeding.  When  the  record 
shows,  or  the  court  finds,  the  jurisdictional  facts,  the  record  can  not  be 
contradicted  or  questioned  in  a  collateral  proceeding.    Searle  v.  OaU 


2.  Where  a  decree  recited  that  the  court  found  that  the  county  court 
had  appointed  a  conservator  for  the  defendant,  and  that  the  latter  had 
been  ascertained  by  a  jury,  according  to  the  form  of  the  statute,  to  be 
an  insane  person,  it  was  held,  that  he  could  not  be  allowed  to  contradict 
the  finding  of  the  decree,  so  far  as  it  related  to  the  appointment  of  a  con- 
servator.   Ibid.  269. 

As  to  guardian  ad  litem. 

3.  Omission  to  appoint — effect  on  jurisdiction.  See  ADMINISTRA- 
TION OF  ESTATES,  1. 
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JURY. 
Grand  jury. 

1.  Of  its  organization.  The  proper  practice  is,  and  the  statute  re- 
quires, that  twenty-three  persons  shall  be  summoned  for  a  grand  jury, 
but  as  sixteen  persons  may  constitute  the  grand  jury,  an  indictment  found 
by  one  composed  of  nineteen  persons  may  be  a  legal  finding  after  ver- 
dict, there  being  no  objection  made  by  motion  to  quash,  or  challenge  to 
the  array.    Barron  v.  The  People,  256. 

Obtaining  a  new  jury. 

2.  Of  the  manner  thereof.  Under  the  act  relating  to  jurors,  in  force 
July  1,  1872,  if,  during  the  term,  there  should  be  no  jury  present,  for 
the  reason  that  the  time  for  which  they  were  selected  has  expired,  or 
for  other  cause,  a  new  panel  should  be  drawn  by  the  clerk  in  the  manner 
prescribed  in  the  act;  and  if  such  jury  is  selected  by  the  sheriff  under 
a  venire  issued,  it  will  be  irregular,  and  a  challenge  to  the  array  is 
proper,  and  it  will  be  error  to  overrule  it.    Lincoln  v.  Stowell,  246. 

Competency. 

3.  Prejudice  against  a  party's  business.  The  fact  that  a  juror  is 
prejudiced  against  the  business  of  a  party,  but  not  against  him,  is 
not  a  sufficient  ground  of  challenge.    Albrecht  v.  Walker,  69. 

"4.  In  a  suit  against  a  manufacturer  of  lager  beer,  by  a  wife,  for  sell  ing 
beer  to  her  husband,  a  juror  stated,  under  oath,  that  he  thought  the  busi- 
ness of  manufacturing  and  selling  beer  was  a  perfect  nuisance ;  that  it  was 
a  very  low  business ;  that  no  man  should  be  allowed  to  engage  in  it ;  that 
he  had  no  sympathy  at  all  for  a  man  engaged  in  it ;  that  it  was  a  curse 
to  the  community,  and  that  he  would  do  all  in  his  power,  except  rais- 
ing mobs,  to  break  down  places  for  the  manufacture  and  sale  of  beer : 
Held,  that  he  was  incompetent  on  account  of  his  prejudices.  Ibid.  69. 
5.  Examination  as  to  competency.  It  is  proper,  on  examination 
of  a  juror  touching  his  qualifications,  to  ask  him  which  way  he  will 
decide  in  case  the  evidence  is  equally  balanced  in  a  suit  between  a  rail- 
road company  and  an  individual.  Galena  and  Southern  Wisconsin 
R.  R.  Go.  v.  Haslam  et  al.  494. 

LANDLORD  AND  TENANT. 
Implied  covenant  in  lease. 

1.  For  quiet  enjoyment — and  its  obligations.  The  only  covenant  that 
is  implied  in  a  lease,  is  that  of  quiet  enjoyment.  This  covenant, 
whether  express  or  implied,  only  means  that  the  lessor  shall  have  such 
title  to  the  premises  as  will  enable  him  to  give  a  good  and  unincum- 
bered lease  for  the  term  demised.  It  implies  no  warranty  against  the 
acts  of  strangers.  It  confers  upon  the  lessee  a  right  to  enter  upon  the 
premises,  but  nothing  more.     Gazzolo  v.  Chambers  et  al.  75. 

2.  The  implied  covenant  for  quiet  enjoyment  creates  no  obligation  on 
the  part  of  the  lessor  to  place  the  lessee  in  possession  of  the  premises. 
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LANDLORD  AND  TENANT.  Implied  covenant  in  lease.  Continued. 
If  he  is  kept  out  of  possession  by  any  act  of  the  landlord,  or  by  one 
holding  a  paramount  title,  the  lessee  may  have  an  action.  Gazzolo  v. 
Chambers  et  al.  75. 

3.  Where  the  lessee  is  prevented  from  obtaining  possession  of  the  de- 
mised premises  by  a  former  tenant,  whose  tenancy  had  expired,  his 
remedy  is  against  the  latter,  and  not  against  the  landlord.  The  landlord 
not  being  entitled  to  the  possession,  can  maintain  no  action  to  recover 
the  premises,  but  the  right  of  possession  being  alone  in  the  lessee,  he 
must  bring  the  action,  and  forcible  detainer  lies  in  his  favor.    Ibid.  75. 

Forfeiture  for  non-payment — notice. 

4.  Under  the  act  of  1865,  ten  days'  notice  of  an  intention  to  declare 
a  forfeiture  of  a  lease  for  the  non-payment  of  rent  is  required,  before 
the  bringing  of  suit  to  recover  possession.     Woodward  v.  Cone,  241. 

5.  To  create  a  forfeiture,  under  the  act  of  1865,  for  non-payment  of 
rent,  there  must  be  a  demand  of  the  rent,  and  ten  days'  notice  to  quit, 
and  a  failure  to  pay  the  rent  before  the  expiration  of  the  ten  days,  and 
the  action  of  forcible  detainer  will  not  lie  until  all  these  things  take 
place.    Ibid.  241. 

6.  Provision  in  lease  as  to  notice,  construed.  A  clause  in  a  lease 
"  that  if,  any  time,  the  said  term  should  be  ended  at  such  election  of  the 
lessor,  or  in  any  other  way,"  and  the  lessee  should  remain  in  possession 
two  days  after  notice  of  such  default,  he  would  be  deemed  guilty  of  a 
forcible  detainer,  under  the  statute,  etc.,  has  reference  only  to  a  case 
where  the  term  is  ended,  and  the  notice  refers  to  such  a  case  only. 
Where  the  ten  days'  notice  is  not  given,  the  landlord  can  end  the  term 
only  by  proceeding  as  at  common  law.     Ibid.  241. 

7.  What  necessary  to  forfeiture  at  common  law.  To  bring  about 
the  end  of  the  term  under  the  re-entry  clause  in  a  lease,  by  the  common 
law,  it  is  not  enough  that  the  rent  is  not  paid  and  the  landlord  declares 
the  term  forfeited,  but  it  is  also  necessary  to  make  a  demand  of  the  rent 
on  the  day  it  falls  due,  for  the  precise  amount,  at  a  convenient  hour 
before  sunset,,  on  the  land,  etc.     Ibid.  241. 

Abandonment — right  to  re-let. 

8.  Where  a  lease  contained  no  express  covenant  to  put  the  lessee  in 
possession  of  the  demised  premises,  and  former  tenants  of  the  lessor 
whose  time  had  expired  held  over  without  any  authority,  and  the  lessee 
took  no  steps  to  obtain  possession,  but  leased  other  property,  and  the 
lessor,  after  devising  a  plan  to  get  possession,  asked  the  lessee  if  he 
would  still  take  the  premises  in  case  possession  could  be  obtained,  and 
he  declined  to  answer  whether  he  would  or  not:  Held,  that  the  lessor 
was  authorized  to  regard  this  as  an  abandonment  of  the  lease  and  a  re- 
fusal to  occupy  under  it,  and  that  he  had  a  clear  right  afterwards  to 
re-let  the  premises  to  the  tenants  in  possession,  and  that  he  was  not 
liable  under  his  prior  lease  for  so  doing.     Gazzolo  v.  Chambers  et  al.  75. 


INDEX.  665 

LANDLORD  AND  TENANT.     Continued. 
Change  in  tenancy. 

9.  Release  of  tenant  and  accepting  another  may  be  inferred.  An  agree- 
ment to  release  the  original  lessee,  and  accept  another  tenant  in  his 
stead,  need  not  necessarily  be  express,  hut  may  be  inferred  from  the 
conduct  of  the  parties.     Fry  v.  Patridge  et  al.  51. 

10.  Although  premises  majr  have  been  originally  leased  to  one  party, 
yet  if  another  occupies  half  of  them,  and  the  lessor  makes  out  and  col- 
lects one-half  of  the  rent  of  such  other  for  a  number  of  times,  this  will 
be  a  recognition  of  a  separate  tenancy.  The  question  of  the  release  of 
the  original  tenant  and  acceptance  of  another  for  a  distinct  part  of  the 
premises,  is  one  of  fact.     Ibid.  51. 

Recovery  op  rent  after  eviction. 

11.  Where  a  lease,  by  its  terms,  was  to  continue  until  the  termina- 
tion of  a  certain  suit  in  ejectment,  and  the  lessee  was  dispossessed  by  a 
writ  of  restitution,  issued  in  such  suit  before  its  final  termination,  it  was 
held,  that  the  lessor,  in  the  absence  of  any  fraud  on  his  part  in  procu- 
ring the  lessee  to  accept  the  lease,  was  entitled  to  recover  all  install- 
ments of  rent  which  had  matured  before  the  lessee  was  evicted.  Pep- 
per v.  Rowley,  262. 

12.  But  where  rent  is  due  in  installments,  if  a  tenant  is  evicted  by  a 
stranger,  such  eviction  is  a  bar  to  the  recovery  of  any  rent  that  may 
have  accrued  since  the  last  installment  became  due,  but  not  to  any  in- 
stallment that  has  matured  before  eviction.     Ibid.  262. 

LARCENY.    See  CRIMINAL  LAW,  2. 

LAW  AND  FACT. 

AS  TO  WEIGHT   OF  EVIDENCE. 

1.  The  court  should  not,  in  an  instruction,  usurp  the  province  of  the 
jury,  in  determining  the  weight  to  be  given  to  the  evidence.  Barle  v. 
The  People,  329. 

Confining  recovery  to  certain  counts. 

2.  There  is  no  error  in  instructing  the  jury  so  as  to  confine  the  plain- 
tiff's right  of  recovery  to  the  contract  declared  upon  in  the  special 
count  of  his  declaration,  where  there  is  no  evidence  to  justify  a  recovery 
under  the  common  counts,  or  aside  from  the  contract.  Ball  et  al.  v. 
Benjamin,  39. 

Time  for  delivery  of  baggage. 

3.  What  constitutes  a  reasonable  time  and  opportunity  to  call  for 
baggage  by  a  passenger,  is  a  mixed  question  of  law  and  fact,  depending 
very  much  upon  the  peculiar  facts  of  each  individual  case;  but  where 
the  facts  are  undisputed,  it  is  purely  a  question  of  law,  and  the  court 
should  decide  it.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Boyce, 
510. 
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LAW  AND  FACT.    Continued, 

Construction  of  lease. 

4.  As  to  what  lands  ore  embraced  therein.  An  instruction  which  tells 
the  jury  that,  in  locating  lands  described  in  a  lease,  they  should  con- 
sider all  the  words  used  in  the  lease  having  reference  to  the  description 
or  location  of  the  land,  and  that  words  denoting  merely  bearings  or 
directions  must  yield  to  words  referring  to  fixed  objects  or  monuments, 
is  objectionable,  in  not  construing  the  lease  and  informing  the  jury  the 
precise  words  of  description  which  control,  instead  of  allowing  them 
to  determine  the  fact  for  themselves.    Kamphouse  et  al.  v.  Gaffner,  453. 

Change  of  tenancy. 

5.  Is  a  question  of  fact.    See  LANDLORD  AND  TENANT,  10. 

LEASE. 
Modification  by  parol.    See  CONTRACTS,  11. 

LEVY. 

What  subject  to. 

Mere  equity  to  set  aside  sale,  not.    See  ATTACHMENT,  1. 

LEX  LOCI. 

AS    APPLICABLE    TO    ANTE-NUPTIAL    CONTRACT.      See    ANTE-NUPTIAL 

CONTRACT,  1,  2,  3. 

LICENSE. 
By  city  to  railway  company. 

1.  Power  to  waive  forfeiture.  Where  a  railway  company  was  author- 
ized by  its  charter  to  construct  and  maintain  a  railway  in  a  certain  part 
of  the  city  of  Chicago,  over  and  along  such  streets,  etc.,  as  the  common 
council  had  or  might  authorize,  in  such  manner  and  upon  such  terms 
and  conditions  as  the  common  council  had  or  might  contract  with  the 
company,  and,  by  ordinance  of  the  city,  license  was  given  to  lay  a  single 
track  along  a  certain  street  to  the  city  limits  within  fifteen  months,  and 
the  same  was  constructed  half  the  way  within  the  time  required:  Held, 
that  the  common  council  had  the  right  and  power  to  waive  the  condi- 
tion as  to  the  time  for  completing  the  same,  it  being  a  provision  in  favor 
of  the  city  to  secure  the  public  interests.  Chicago  City  By.  Co.  v.  The 
People  ex  rel.  541. 

License  to  work  mines. 

2.  Whether  by  deed  or  parol.  Every  license  that  authorizes  such  acts 
as  are  not  only  required  to  be  performed  upon  the  land,  but  which 
gives  some  usufruct  of  the  land  itself,  is  property — a  grant  of  an  incor- 
poreal hereditament,  and  must  be  created  and  transferred  by  deed. 
Kamphouse  et  al.  v.  Gaffner,  453. 

3.  By  parol  good  until  revoked — not  transferable.  A  parol  license  to 
mine  on  land  is  a  protection  against  an  action  of  trespass  for  acts  done 
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LICENSE.    License  to  work  mines.     Continued. 

under  it  before  revocation,  but  it  is  revocable  at  the  will  of  the  licensor, 
and  can  not  be  transferred  to  another.     Kamphouse  et  al.  v.  Gaffner,  453. 
Revocation  of  license. 

4.  A  written  license,  like  an  unexecuted  parol  license,  is  revocable 
at  the  will  of  the  party  giving  it.     Kimball  et  al.  v.  Custer,  389. 

5.  A  subsequent  conveyance  or  leasing  of  the  premises  amounts  to  a 
revocation  of  license,  whether  by  deed  or  parol,  unless  such  license  is 
coupled  with  an  interest,  and  executed.  Kamphouse  et  al.  v.  Gaffner, 
453. 

LIENS. 
Judgment  lien. 

1.  Upon  land  conveyed.  A  purchaser  of  land  who  pays  a  sufficient 
consideration,  receives  a  deed  and  goes  into  possession  before  a  judg- 
ment against  a  prior  owner  and  grantor  becomes  a  lien  thereon,  will 
hold  the  same,  although  the  conveyance  by  the  judgment  debtor  to  his 
grantor  was  fraudulent  as  to  creditors,  where  he  has  no  notice  of  the 
fraud  at  the  time  of  his  purchase.    Spicer  v.  Robinson  et  al.  519. 

Mechanic's  lien. 

2.  Sufficiency  of  petition  as  to  compliance  with  contract.  Where  a 
contract  requires  the  contractor  to  furnish  the  material  and  complete  a 
building,  but  contains  a  clause  that  the  owner  is  to  pay  a  third  party 
a  certain  sum  by  assuming  bills  for  lumber  for  the  building,  and  to  a 
certain  extent,  and  the  balance  of  such  sum  when  such  other  party  com- 
pletes  the  carpenter  work,  a  petition  by  such  contractor  for  a  mechanic's 
lien,  which  sets  out  these  facts,  and  avers  that  the  third  party  furnished 
the  lumber  and  finished  the  carpenter  work,  and  that  the  contractor 
furnished  material  and  completed  the  balance  of  the  work,  and  that  the 
entire  work  is  completed  and  the  building  accepted  by  the  owner,  shows 
a  substantial  compliance  with  the  contract,  and  is  sufficient  to  entitle 
him  to  a  lien.     Hobart  v.  Reeves  et  al.  527. 

3.  Answer  setting  up  claim  of  a  like  lien  is  in  nature  of  a  cross-bill. 
The  answer  of  a  sub-contractor  to  a  petition  filed  by  another  sub-con- 
tractor  for  a  mechanic's  lien,  setting  up  a  like  claim,  is  in  the  nature 
of  a  cross-bill,  and  it  is  error  to  compel  the  owner  of  the  property  on 
which  the  lien  is  claimed  to  go  to  trial,  without  an  opportunity  to 
answer  the  same.     Culver  v.  Elwell,  536. 

4.  Against  estate  by  the  curtesy,  can  not  affect  the  rights  of  wife. 
Where  property  belongs  to  a  married  woman,  subject  to  an  estate  by 
the  curtesy  in  her  husband,  she  has  no  such  interest  in  the  subject  mat- 
ter of  a  suit  to  enforce  a  mechanic's  lien  against  her  husband's  estate 
in  the  propert}',  as  to  entitle  her  to  become  a  party  to  such  suit,  either 
on  her  own  application  or  that  of  other  parties,  nor  can  her  interest  in 
the  property  be  affected  in  such  suit.    Schnell  v.  Clements  et  al.  613. 
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5.  When  against  several  buildings.  Where  a  mechanic's  lien  is 
sought  against  several  separate  buildings,  the  decree  must  be  against 
each,  for  the  value  of  work  and  material  on  it,  and  not  against  all  for 
the  aggregate  value  of  work  and  material  on  all.     Culver  v.  Blwell,  536. 

6.  Suit  for  labor  and  material  no  bar.  The  fact  that  a  suit,  by  a 
sub-contractor,  against  the  owner  and  original  contractor,  has  been 
brought  before  a  justice  of  the  peace,  under  the  statute,  and  is  still 
pending,  is  no  bar  to  his  enforcing  his  lien  by  decree.     Ibid.  536. 

7.  Fund  out  of  which  sub-contractor  is  to  be  paid.  The  money  which 
may  remain  in  the  hands  of  the  owner,  and  due  to  the  original  con- 
tractor, after  all  deductions  are  made  to  which  the  owner  is  entitled,  is 
the  fund,  and  the  only  fund,  out  of  which  sub-contractors  are  to  be  paid. 
Ibid.  536. 

8.  Decree  as  between  contractor  and  sub-contractor.  Where  the  jury 
finds  that  there  is  due  from  the  owner  of  a  building  to  the  contractor  a 
certain  sum,  and  from  said  contractor  to  a  sub-contractor,  who  was  a 
party  to  the  suit,  another  sum,  it  is  proper  for  the  court  to  put  the  ver- 
dict in  form  by  finding  in  the  decree  that  there  is  due  from  the  owner 
to  the  contractor  the  aggregate  of  both  sums,  out  of  which  aggregate 
there  is  due  from  the  contractor  to  the  sub-contractor  the  sum  so  found 
by  the  verdict  to  be  due  to  him.    Schnell  v.  Clements  et  al.  613. 

9.  A  decree  in  favor  of  sub-contractors  for  a  mechanic's  lien,  which 
is  a*gainst  the  owner  of  the  property  alone  (the  original  contractor  being 
a  party  to  the  suit  and  duly  served),  and  not  being  in  any  way  dismissed 
from  the  case,  and  there  being  no  finding  of  any  kind  as  to  him,  is 
erroneous.     Culver  v.  Elwell,  536. 

10.  Consolidating  suits.  It  is  proper  to  consolidate  suits  brought 
by  a  contractor  against  the  owner  of  ground,  to  enforce  a  mechanic's 
lien,  and  a  like  suit  brought  by  a  sub-contractor  against  such"  owner 
and  principal  contractor,  where  both  suits  relate  to  the  same  sub- 
ject  matter.    Schnell  v.  Clements  et  al.  613. 

11.  When  defaults  may  be  entered.  The  statute  requires  that,  in  me- 
chanic's lien  cases,  the  answer  shall  be  filed  on  or  before  the  day  on 
which  the  cause  shall  be  set  for  trial  on  the  docket,  and  if  the  answer 
is  not  filed  at  that  time,  the  defendant  may  properly  be  defaultedr 
Thielmann  et  al.  v.  Burg,  293. 

LIMITATIONS. 
Limitation  Act  of  1839. 

1.  What  is  color  of  title.  Where  a  mortgagee  attempts  to  foreclose 
his  mortgage  and  obtains  a  deed  under  a  decree  of  foreclosure,  the  deed 
constitutes  color  of  title,  although  the  decree  of  foreclosure  may  be 
erroneous,  or  even  void,  provided  there  is  no  fraud  connected  with  the 
attempted  foreclosure.    Mason  et  al.  v.  Ayers  et  al.  121. 
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2.  Color,  as  between  prior  and  junior  mortgages.  A  purchaser  under 
a  decree  foreclosing  a  senior  mortgage,  although  a  junior  mortgagee 
is  not  made  a  party  to  the  foreclosure  proceedings,  acquires  by  his  deed 
color  of  title  in  good  faith ;  and  possession  of  the  premises  and  pay- 
ment of  taxes  thereon  for  seven  successive  years,  under  such  deed,  con- 
stitutes a  bar  to  the  foreclosure  of  the  junior  mortgage.  Mason  et  al. 
v.  Ayers  et  al.  121. 

3.  Meaning  of  "  good  faith"  in  act  of  1839.  Where  there  is  no  actual 
fraud,  and  no  proof  showing  that  the  color  of  title  was  acquired  in  bad 
faith,  which  means  fraud,  it  will  be  held  to  have  been  acquired  in  good 
faith,  notwithstanding  the  party  acquiring  it  had  notice  of  the  defects 
in  it,  which  prevented  its  being  an  absolute  title.  Russell  v.  Mandell 
136. 

4.  Possession  necessary  under  act  of  1839.  In  order  to  constitute 
possession  under  the  first  section  of  the  Limitation  Act  of  1839,  actual 
residence  is  not  necessary,  but  such  possession  may  be  by  any  use  that 
clearly  indicates  an  appropriation  of  the  land  by  the  person  claiming 
to  hold  it.     Ibid.  136. 

5.  Payment  of  taxes.  Where  land  is  sold  one  year,  and  the  pur- 
chaser put  into  possession,  but,  owing  to  the  absence  of  the  grantor, 
the  deed  is  not  executed  until  the  following  year,  payment  of  taxes 
made  by  the  purchaser  whilst  in  possession,  will  enure  to  the  benefit 
of  his  title  when  consummated  by  the  execution  of  the  deed  to  him. 
Ibid.  136. 

Under  act  of  1835. 

6.  What  constitutes  actual  residence.  Although  a  party  may  derive 
his  title  to  different  tracts  of  land  from  different  sources,  yet  if  the  tracts 
adjoin  each  other  and  are  all  in  one  inclosure,  and  there  is  no  one  but 
the  owner  residing  thereon,  such  residence  is  an  "actual  residence" 
upon  all  the  tracts,  within  the  meaning  of  the  act  of  1835.  Wharton 
et  al  v.  Bunting,  16. 

Twenty  years. 

7.  As  to  land.  Under  the  statute,  it  is  not  essential  that  a  party,  who 
takes  possession  of  land  and  holds  adversely  to  the  owner,  should  enter 
under  a  deed  or  muniment  of  title  to  cause  the  limitation  of  twenty 
years  to  run  in  his  favor.  It  is  sufficient  for  a  party  to  take  possession 
under  a  claim  of  ownership,  and  hold  the  time  required  by  the  statute. 
Weber  v.  Anderson,  439. 

8.  It  is  the  possession  that  bars  the  owner  of  a  recovery.  If  the 
owner  permits  the  occupation  of  his  land  for  a  period  of  twenty  years, 
by  a  party  asserting  ownership,  he  will  be  barred  by  the  statute  from 
making  an  entry,  or  bringing  an  action  to  regain  possession.  No  deed 
is  required  to  the  inception,  the  continuance  or  the  completion  of  the 
bar.    Ibid.  439. 
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9.  Deed  not  necessary  to  transfer  possession.  A  deed  is  not  necessary 
to  transfer  the  possession  of  land  held  adversely  to  the  owner,  and  where 
one  person  succeeds  to  the  possession  of  another,  and  it  becomes  neces- 
sary to  connect  the  possession  of  the  two  to  make  the  period  required 
to  bar  the  owner,  the  transfer  of  possession  may  be  shown  by  parol  evi- 
dence.    Weber  v.  Anderson,  439. 

Does  not  run  against  the  public. 

10.  Obstructing  highway.  As  laches  does  not  estop,  or  the  Statute  ot 
Limitations  run  against  the  public,  it  follows  that  a  mere  non-user  of  a 
highway  will  not  prevent  the  people  from  asserting  their  rights  as 
against  one  obstructing  the  same.    Qalbraith  v.  Littiech,  209. 

Fraud. 

11.  Whether  it  may  be  replied  to  a  plea  of  tlie  Statute  of  Limitations. 
See  PLEADING,  7. 

LIS  PENDENS.    See  NOTICE,  1. 

LOST  RECORDS.    See  PRACTICE,  7,  8. 

MANDAMUS. 

When  it  lies. 

1.  Does  not  lie  to  compel  the  removal  of  obstructions  in  a  public  high- 
way. When  an  indictment  will  lie  for  obstructing  a  public  highway 
and  will  afford  a  remedy  convenient,  beneficial  and  effectual  in  its  na. 
ture  as  a  mandamus,  to  compel  the  opening  of  the  highway,  a  manda- 
mus will  not  be  awarded.  Commissioners  of  Highways  v.  The  People  ex 
rel.  203. 

2.  When  it  appears  that  a  highway  has  been  obstructed,  after  having 
been  opened  and  traveled  by  the  public,  the  proper  remedy  is  by  a 
prosecution,  under  the  statute,  against  the  party  causing  the  obstruction, 
and  not  by  mandamus  to  compel  the  commissioners  of  highways  to  re- 
move  the  obstructions  and  open  the  road.    Ibid.  203. 

MARRIAGE  CONTRACT.    See  ANTE-NUPTIAL  CONTRACT. 

MARRIED  WOMEN. 
Separate  property. 

1.  Money  advanced  to  pay  for  property  conveyed  to  wife  prior  to 
1861.  Money  advanced  by  minor  children  to  pay  for  property  conveyed 
to  their  mother,  prior  to  the  Married  Woman's  Enabling  Act  of  1861, 
did  not  so  become  the  property  of  the  mother  as  the  owner  thereof,  that 
the  title  to  it  vested  in  her  husband.  Partridge  et  al.  v.  Arnold  et  alt 
600. 

2.  Money  paid  to  the  wife  for  board.  Neither  the  husband  nor  his 
creditors  have  any  claim  upon  money  paid  to  the  wife  by  persons  board- 
ing with  them,  since  the  act  of  1861,  for  their  board,  where  it  appears 
she  was  the  meritorious  cause.    Ibid.  600. 
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MASTER  AND  SERVANT. 
Injury  to  servant  by  negligence  of  master. 

1.  Where  a  servant  is  injured,  not  by  anything  occurring  in  his 
employment  or  that  is  incident  thereto,  but  by  a  temporary  peril  to 
which  he  and  other  servants  are  exposed  by  the  negligent  positive  act 
of  the  employer,  without  any  negligence  on  the  servant's  part,  he  is 
entitled  to  recover  damages  from  the  employer  on  account  of  such 
injury.     Fairbank  et  al.  v.  Haentzsche,  236. 

2.  Where  a  temporary  peril  is  created  by  the  positive  act  of  an 
employer,  it  is  not  necessary  that  a  servant,  in  order  to  maintain  an 
action  for  injuries  occasioned  to  him  thereby,  should  have  given  notice 
of  such  temporary  peril  and  demand  its  removal.    Ibid.  236. 

3.  Whilst  there  is  no  element  in  the  contract  of  service  that  the  ser- 
vant shall  be  protected  absolutely  from  danger,  nevertheless  the  master 
may  not  with  impunity  expose  the  servant  to  danger  not  contemplated 
in  the  original  employment,  or  connected  therewith.    Ibid.  236. 

Comparative  negligence. 

4.  As  between  master  and  servant.    See  NEGLIGENCE,  7. 
Declarations  op  servant. 

5.  Not  binding  on  master.    See  EVIDENCE,  9. 

MEASURE  OF  DAMAGES. 
In  covenant — on  failure  of  title. 

1.  In  covenant  upon  a  warranty  deed,  where  the  title  has  failed  to 
the  whole  tract,  the  grantee,  or  his  assignee,  will  be  entitled  to  recover 
the  original  consideration  paid  for  the  land,  and  six  per  cent  interest. 
Where  the  title  fails  to  a  part  of  the  tract  sold  for  a  gross  sum,  the 
measure  of  damages  for  a  breach  of  covenant  will  be  the  relative 
value  of  the  land  to  which  the  title  has  failed,  as  compared  to  that 
which  is  valid,  in  proportion  to  the  price  paid  for  the  whole.  But  in 
either  case,  where  no  eviction  is  had,  and  the  paramount  title  is  pur- 
chased for  less  than  the  price  originally  paid,  the  recovery  will  be 
limited  to  the  amount  paid,  and  six  per  cent  interest.  Weber  v.  Ander- 
son, 439. 

In  right  of  way. 

2.  Taking  land.  Where  a  railway  corporation  constructs  its  road 
over  the  land  of  another  without  condemnation  or  right,  the  measure 
of  damages  will  be  the  amount  of  the  injury  directly  resulting  from 
the  act  complained  of,  where  no  malice  or  oppression  is  shown,  or,  in 
other  words,  the  difference  between  the  value  of  the  land  when  the 
injury  began,  and  such  value  as  affected  by  it.  Chicago  and  Iowa  M.  R. 
Go.  v.  Baker,  316. 

On  sale  of  intoxicating  liquors. 

3.  In  suit  by  wife  under  sec.  5  of  Liquor  Law  of  1872.  In  a  suit  by 
a  wife  under  sec.  5  of  the  Liquor  Law  of  1872,  the  measure  of  damages 
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MEASURE  OF  DAMAGES. 
On  sale  of  intoxicating  liquors.    Continued. 
is,  the  injury  to  the  person  or  property  or  means  of  support  of  the 
plaintiff,  and  the  jury,  in  determining  the  damages,  should  not  take 
into  consideration  any  mortification  to  the  plaintiff's  feelings  or  mental 
suffering  on  her  part.    Brantigam  v.  While,  561. 

Exemplary  damages. 

4.  For  sale  of  intoxicating  liquors.  Where,  in  good  faith,  the  em- 
ployee of  a  saloon  keeper  is  instructed  not  to  sell  to  a  person  in  the 
habit  of  getting  intoxicated,  and  the  servant  wilfully  disobeys  the 
instructions,  the  principal  is  not  liable  to  exemplary  damages.  Ibid. 
561. 

5.  Exemplary  damages  can  not  be  awarded  against  the  seller  of 
intoxicating  liquor  to  a  husband,  in  a  suit  by  the  wife,  for  selling  with- 
out license,  or  upon  the  Sabbath  day,  by  way  of  punishment,  as  the 
law  has  provided  for  that  by  indictment.  If  the  seller  seduces  a  party 
from  the  path  of  sobriety,  or  knowingly  induces  one  attempting  to 
reform  to  violate  his  resolution,  exemplary  damages  may  be  awarded 
in  the  nature  of  compensation  to  the  injured  party.  Albrecht  v.  Walker, 
69. 

6.  In  a  suit  by  a  wife  for  injury  to  her  means  of  support,  caused  by 
selling  liquor  to  her  husband,  she  can  not  recover  exemplary  damages 
unless  the  jury  find  that  there  has  been  actual  damage.  Graham  et  al. 
v.  Fulford,  596 ;  Gonfrey  v.  Stark,  187. 

7.  In  a  suit  by  a  wife  for  selling  liquor  to  her  husband,  under  the 
"     Liquor  Law  of  1872,  exemplary  damages  can  not  be  recovered  unless 

actual  damages  are  found,  unless  it  appears  that  the  party  charged  sold 
the  liquor  after  warning  and  notice  not  to  sell.  Brantigam  v.  While, 
561. 

8.  In  trespass.  If  a  plaintiff  claims  exemplary  damages  in  trespass 
quare  clausum  /regit  on  an  assessment  upon  a  default,  he  should  give 
in  evidence  the  circumstances  which  accompanied  and  gave  character 
to  the  trespass,  showing  the  acts  complained  of  to  have  been  malicious 
or  oppressive.    Chicago  and  Iowa  It.  B.  Co.  v.  Baker,  316. 

MECHANIC'S  LIEN.    See  LIENS,  2  to  11. 

MINES. 
Right  of  dower  therein.    See  DOWER,  2  to  5. 

MINOR. 
Emancipation  by  father. 

Not  fraudulent  as  to  creditors.    See  PARENT  AND  CHILD,  1. 
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MISTAKE. 
In  description  of  land. 

1.  When  corrected.  Where  the  purchaser  of  land  goes  into  posses- 
sion and  exercises  acts  of  ownership  over  it  for  a  number  of  years,  such 
possession  is  notice  to  one  afterwards  obtaining  a  judgment  against  his 
grantor,  of  his  equitable  title,  although  by  mistake  in  his  deed  another 
piece  of  land  was  described  instead  of  that  purchased,  and  a  court  of 
equity  will  enjoin  such  judgment  creditor  from  selling  the  land  on  exe- 
cution, and  will  correct  the  mistake  in  the  deed.  Lumbard  v.  Abbey 
et  al.  177. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Whether  a  mortgage  or  an  absolute  sale. 

1.  Where  a  sale  is,  in  form,  absolute,  in  order  to  change  its  character 
to  that  of  a  mortgage,  the  evidence  must  clearly  show  that  it  was  so 
intended.    Magnusson  v.  Johnson  et  al.  156. 

2.  Where  land  is  sold  under  a  deed  of  trust,  and  the  title  vested  in 
the  purchaser,  and  a  third  party,  at  the  request  of  the  original  owner, 
buys  from  the  purchaser,  giving  his  note  for  the  purchase  money,  and 
takes  a  contract,  in  writing,  for  the  conveyance  of  the  land  to  him  upon 
payment  of  his  note,  and  then  agrees,  verbally,  with  the  original  owner, 
that  if  he  will  pay  the  note  when  due,  he  may  have  the  land,  and  the  origi- 
nal owner  makes  no  promise  to  pay,  and  does  not  in  fact  pay,  and  the 
deed  is  executed  to  the  purchaser,  his  title  is  absolute,  and  is  not  held 
as  a  security  for  the  payment  of  the  money  paid  by  him.    Ibid.  156. 

Foreclosure. 

3.  Whether  personal  or  alternative.  A  decree  on  the  foreclosure  of  a 
mortgage  which  finds  the  sum  due  from  the  mortgagee,  and  requires  a 
subsequent  purchaser  to  pay  the  same  by  a  day  named,  and,  if  he  does 
not,  that  the  mortgaged  premises  be  sold,  is  not  a  personal  decree 
against  the  mortgagee,  but  is,  in  effect,  an  alternative  one,  and  is  not 
erroneous.    Glover  et  al.  v.  Benjamin,  42. 

Deeds  op  trust. 

4.  Impeaching  sale  under,  for  insufficiency  of  notice.  Where  a  power 
of  sale  was  given  in  a  trust  deed  upon  default  of  payment,  after  having 
advertised  such  sale  ten  days  in  &  public  newspaper  published  in  Chi- 
cago, and  the  only  evidence  to  show  an  insufficient  notice  was  a  recital 
in  the  trustee's  deed  that  he  had  duly  advertised  the  property  for  sale 
"by  publishing  a  notice  in  a  newspaper  published  in  the  city  of  Chi- 
cago aforesaid,  ten  days  before  the  day  of  such  sale,  in  the  manner  pre- 
scribed in  and  by  said  mortgage  deed:"  Held,  that  this  recital  was  not 
sufficient  evidence  to  impeach  the  sale,  on  bill  in  equity,  after  the  lapse 
of  fifteen  years,  and  after  the  rights  of  purchasers  had  attached,  by  ex- 
cluding the  idea  that  the  sale  was  advertised  for  ten  days,  as  required 
by  the  trust  deed.    Farrar  v.  Payne  et  al.  82. 
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MORTGAGES  AND  DEEDS  OF  TRUST.    Deeds  op  trust.    Continued. 

5.  Where  the  regularity  of  a  sale  under  a  trust  deed  is  attacked  fif- 
teen years  after  it  happened,  and  the  land  has  passed  into  the  hands  of 
remote  purchasers,  the  sale  should  not  be  defeated  because  the  trustee, 
in  the  recitals  of  his  deed  of  the  notice  given  by  him  of  the  sale,  may 
have  employed  language  which  fails  in  precision,  or  is  ambiguous;  but 
it  must  be  made  to  appear,  with  reasonable  certainty,  that  the  requisite 
notice  was  not  given.    Farrar  v.  Payne  et  al.  82. 

6.  Effect  of  trustee  purchasing  at  his  own  sale.  The  fact  that  a  trus- 
tee is  a  purchaser,  through  another,  at  his  own  sale,  will  not  render  the 
sale  void.  It  is  only  ground  for  setting  aside  the  sale  in  equity  while 
in  the  trustee's  hands,  but  not  after  its  transfer  to  a  bona  fide  purchaser 
without  notice  of  the  equity.    Ibid.  82. 

7.  Effect  of  purchaser  transferring  note  and  trust  deed.  Where  the 
proceeds  of  the  sale  of  land  amount  to  less  than  the  note  secured,  the 
transfer  of  it,  without  any  credit  being  indorsed,  and  the  deed  of  trust, 
by  the  purchaser,  on  a  conveyance  of  the  premises  by  him,  affords  no 
ground  for  setting  aside  the  sale  otherwise  fairly  made,  and  the  grantee 
will  not  be  estopped,  by  taking  such  assignment  of  the  note  and  trust 
deed,  from  showing  a  sale  under  the  power.    Ibid.  82. 

8.  Not  necessary  to  name  time  when  note  secured  matures.  The  fact 
that  a  deed  of  trust  fails  to  show  when  the  note  thereby  secured  ma- 
tures, will  not  affect  the  title  acquired  under  it,  as  in  favor  of  a  pur- 
chaser of  the  equity  of  redemption,  as  it  may  be  ascertained  when  it 
matures  by  inquiry  of  the  holder.     Ibid.  82. 

Of  recording  the  trustee's  deed. 

9.  As  a  trustee's  deed,  executed  under  a  power  of  sale  in  a  trust  deed, 
relates  back  to  the  execution  of  the  deed  of  trust,  the  law  does  not  re- 
quire that  the  same  shall  be  recorded,  when  the  trust  deed  is  recorded, 
in  order  to  protect  the  grantee  against  attaching  creditors  of  the  original 
owner,  and  those  claiming  under  them.  The  notice  of  sale  is  all  that 
is  required.  The  record  of  the  trust  deed  is  sufficient  to  put  all  persons 
on  inquiry  as  to  whether  a  sale  has  been  had  under  the  same.    Ibid.  82. 

Notes  maturing  at  different  times. 

10.  Should  be  paid  according  to  priority  of  maturity.  Where  sev- 
eral promissory  notes,  maturing  at  different  times,  are  secured  \>y  deed 
of  trust,  they  are  entitled  to  satisfaction  out  of  the  security  according 
to  the  priority  of  their  maturity.    Herrington  et  al.  v.  McCollum,  470. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  11. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Facts  showing  negligence  of  railroad  company  in  killing  a,  cow  on 
its  track.  Where  a  cow  is  killed  upon  a  railroad  track  by  a  passenger 
train,  if  she  was  in  plain  view  of  the  engine-driver  and  fireman  in  charge 
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of  the  train,  and  was  seen,  or  could  have  been  seen  by  them  by  the  use 
of  ordinary  care,  in  time  to  have  slackened  the  speed  of  the  train  and 
avoided  the  accident,  and  no  efforts  were  made  in  that  direction,  this 
will  be  such  negligence  as  renders  the  company  liable.  Rockford,  Rock 
Island  and  St.  Louis  R.  R.  Go.  v.  Rafferty,  58. 

2.  Weed  not  be  wilful.  A  railway  company,  in  the  running  of  its  trains, 
is  liable  for  stock  killed  upon  its  track  which  results  from  want  of  ordi- 
nary care  and  diligence.  It  is  not  necessary  that  the  killing  should  be 
wanton,  or  wilfully  done  by  its  servants.     Ibid.  58. 

Contributory  and  comparative  negligence. 

3.  Rule  respecting  recovery  for  injury.  Under  the  rule  long  since 
announced  and  adhered  to  by  this  court,  a  party  receiving  an  injury 
must  show,  either  that  he  is  himself  free  from  and  the  defendant  guilty 
of  negligence,  or  if  the  plaintiff  is  guilty  of  negligence,  that  it  is  slight 
and  that  of  the  defendant  is  gross,  or  the  injury  wilfully  inflicted.  Chi- 
cago and  Northwestern  Ry.  Co.  v.  Coss,  394. 

4.  Whether  plaintiff  is  guilty  of  such  negligence  as  to  preclude  a  re- 
covery. Where  the  plaintiff's  declaration  in  a  suit  against  a  railway 
company  showed  that  he  received  a  personal  injury  in  attempting  to 
pass  between  the  cars  of  a  freight  train,  to  which  was  attached  an  en- 
gine, with  steam  up,  and  which  was  liable  to  start  at  any  moment,  and 
without  permission  or  notice  to  any  one  in  charge  of  the  freight  train, 
or  having  authority  over  it,  to  reach  a  passenger  train  standing  on  the 
other  side,  it  was  held,  that  it  showed  such  negligence  on  the  part  of 
the  plaintiff  as  would  preclude  a  recovery.     Ibid.  394. 

5.  Question  of  plaintiff  properly  arises  on  the  proofs.  In  a^uit  to 
recover  damages  growing  out  of  negligence,  where  the  declaration 
avers  negligence  on  the  part  of  the  defendant  and  shows  none  on  the 
part  of  the  plaintiff,  the  question  of  his  negligence  will  not  arise  till 
on  the  trial,  and  must  be  determined  by  the  evidence  and  not  by  the 
pleadings.     Ibid.  394. 

6.  Whether  plaintiff  allowing  his  cow  to  run  at  large  is  guilty.  It 
being  lawful  for  animals  to  run  at  large  upon  the  commons,  the  owner  of 
a  cow,  who  lives  in  the  country,  and  turns  her  out  upon  the  commons, 
from  whence  she  strays  upon  a  railroad,  on  a  public  crossing,  and  is 
killed  by  a  train,  will  not  be  guilty  of  negligence  on  his  part.  Rock- 
ford,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Rafferty,  58. 

7.  As  between  master  and  servant.  Where  a  servant  is  employed  in 
a  business,  and  at  a  place  not  at  all  dangerous,  and  the  employer  creates 
a  peril  at  the  place  where  the  servant  is  at  work,  and  the  servant,  in  the 
performance  of  his  regular  duty,  has  occasion  to  pass  where  the  peril 
is,  and  is  guilty  of  negligence  in  doing  so,  and  is  injured,  his  negli- 
gence is  slight,  as  compared  with  the  negligence  of  the  employer, 
which  is  gross,  and  the  servant  will  be  entitled  to  recover.  Fairbank 
et  al  v.  Haentzsche,  236. 


676 


INDEX. 


NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  Where  the  evidence  is  conflicting,  and  two  juries  have  found  the 
same  verdict,  the  judgment  will  not  be  reversed,  especially  where  it 
does  not  appear  from  the  record  that  justice  has  not  been  done.  Wood 
v.  Hildreth,  525. 

2.  Presumption.  Where  a  bill  of  particulars  is  filed  with  a  declara- 
tion in  assumpsit,  and  upon  trial  a  verdict  is  found  and  judgment  ren- 
dered in  favor  of  plaintiff  for  a  larger  sum  than  the  bill  of  particulars 
amount  to,  and  the  evidence  is  not  preserved  in  the  bill  of  exceptions, 
it  will  be  presumed  in  the  appellate  court  that  there  was  evidence  before 
the  jury  to  authorize  their  allowing  interest  on  the  plaintiff's  account, 
and  if  the  excess  can  be  accounted  for  in  that  way,  the  judgment  will 
not  be  disturbed.    Edwards  v.  Irons,  583. 

3.  Where  the  evidence  is  irreconcilably  conflicting,  it  is  the  prov- 
ince of  the  jury  to  weigh,  consider  and  find  where  the  truth  is-,  and  the 
presumption  is  that  their  finding  is  correct.    Jaeger  v.  Dieden,  612. 

For  newly  discovered  evidence. 

4.  Diligence  necessary.  On  a  motion  for  a  new  trial,  a  party  is  not 
allowed  to  avail  of  his  ignorance  of  evidence,  which  he  could  have 
discovered  in  apt  time  by  the  exercise  of  reasonable  forethought  and 
diligence.  His  affidavit  must  negative  every  circumstance  from  which 
negligence  may  be  inferred.     Wright  et  al.  v.  Gould  et  al.  56. 

Excessive  damages. 

5.  Trespass.  Where  a  party  not  in  the  possession  of  land  entered 
upon  the  same  deliberately,  and  tore  down  and  removed  a  shanty  erected 
thereon  by  another,  with  a  view  to  wrest  from  him  whatever  possession  he 
had,  and  thus  settle  a  disputed  claim  by  violence,  it  was  held,  that  $125 
damages  in  a  suit  for  the  trespass  was  not  excessive.  Austin  et  al.  v. 
Bust,  491. 

NOTARY  PUBLIC. 

Use  of  seal. 

1.  It  was  not  necessary,  on  the  22d  of  April,  1873,  for  notaries  pub- 
lic, appointed  under  the  act  of  1867,.  to  authenticate  their  jurats  to  be 
used  within  the  county  for  which  they  were  notaries,  by  their  official 
seals.     Thielmann  et  al.  v.  Burg,  293. 

Power  to  administer  oaths.    See  OATHS,  1. 

NOTICE. 
By  lis  pendens. 

1.  Not  applicable  to  purchaser  intervening  dismissal  and  revival  of  a 
suit.  Where  a  suit  at  law  is  dismissed,  or  the  plaintiff  suffers  a  non- 
suit, or,  if  in  chancery,  the  bill  is  dismissed  for  want  of  prosecution,  or 
for  any  other  cause  not  on  the  merits,  although  in  all  such  cases  a  new 
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action  could  be  brought,  it  could  not  affect  the  purchaser  during  the 
pendency  of  the  first  suit;  and  where  a  suit  is  dismissed  and  afterwards 
reinstated,  the  doctrine  of  Us  pendens  is  not  applicable  to  one  who  pur- 
chases after  the  dismissal  and  before  the  revival  of  the  suit.  Herring- 
ton  et  al.  v.  McGollum,  476. 
Facts  known  to  attorney. 

2.  Whether  notice  to  his  client.  A  party  is  not  chargeable  with  notice 
of  facts  within  the  knowledge  of  his  attorney,  of  which  the  latter  ac- 
quired knowledge  while  acting  as  the  attorney  of  another  person.  Ibid. 
476. 

Possession  of  land. 

3.  As  notice.  Possession  of  land  by  a  person,  and  a  claim  of  right, 
is  sufficient  to  charge  all  persons  with  notice  of  his  right,  whether  legal 
or  equitable.    Lumbar d  v.  Abbey  et  al.  177. 

Irregularity  in  sale. 

4.  Whether  purchaser  chargeable  with  notice.    See  SALES,  7. 
By  recording  deed. 

5.  Not  affected  by  destruction  of  record.    See  RECORDING  LAW,  1. 

NUISANCE. 
Remedy  op  city  against  party. 

To  recover  back  damages  paid.    See  CORPORATION,  11. 

OATHS. 
Who  may  administer. 

1.  Notary  public  has  poioer  to  administer  generally.  It  was  objected 
to  an  affidavit  of  the  service  of  a  summons  by  a  special  deputy  sheriff, 
that  a  notary  public  was  not  authorized  to  administer  the  oath  in  such 
a  case,  but  it  was  held,  that,  under  the  statute  relating  to  oaths  and 
affirmations,  such  officer  was  empowered  to  administer  oaths  generally, 
and  therefore  he  had  power  to  administer  the  oath  in  this  case.  Ed- 
wards et  al.  v.  McKay,  Admx.  570. 

OFFICER. 

When  disqualified. 

1.  To  serve  summons.  The  mere  fact  that  a  person  once  presented 
the  note  sued  on  for  payment,  or  had  been  employed  at  one  time  in 
some  unknown  character  by  the  plaintiff,  affortls  no  ground  for  holding 
that  he  is  disqualified  from  acting  as  a  deputy  to  serve  the  summons  in 
the  suit.    Edwards  et  al.  v.  McKay,  Admx.  570. 

Rights  in  making  arrest.    See  ARREST,  1,  2. 

Justification  under  process.    See  TRESPASS,  3. 

Of  whom  courts  take  judicial  notice.    See  EVIDENCE,  14. 
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ORDER. 

Acceptance. 

1.  Whether  absolute  or  conditional.  An  acceptance  was  in  these 
words :  "  accepted  for  the  full  amount,  provided  there  is  this  amount  in 
my  hands:"  Held,  this  was  an  absolute  undertaking  to  pay  the  holder 
all  the  money  the  acceptor  had  of  the  drawer,  not  exceeding  the  amount 
of  the  order.    Bay  v.  Faulkner,  469. 

PARENT  AND  CHILD. 

Emancipation  of  minob. 

1.  Not  fraudulent.  A  father  has  no  present  valuable  property  in  the 
future  labor  of  his  minor  son,  and  does  not,  by  the  emancipation  of  the 
son,  withdraw  from  his  creditors  any  property  or  fund  to  which  they 
are  legally  entitled  for  the  payment  of  his  debts.  Partridge  et  al.  v. 
Arnold  et  al.  600. 

PARTIES. 
In  chancery. 

1.  Joinder  of  husband  in  suit  for  wife's  benefit.  Where  a  husband 
holding  a  promissory  note  executed  by  another  gives  the  same  to  his 
wife,  on  separation,  for  her  separate  use  and  maintenance,  and  it  is 
obtained  from  her  by  the  maker  upon  his  agreement  to  give  her  a  like 
note  for  the  same  amount,  and  the  husband  and  wife  afterwards  come 
together,  on  bill  by  the  wife  to  compel  a  specific  execution  of  the  con- 
tract by  the  maker  of  the  note,  the  husband  is  a  proper  party  complain- 
ant with  the  wife  in  order  to  bar  himself  from  ever  after  asserting  any 
claim  to  the  new  note.    McMullen  et  ux.  v.  Vanzant,  190. 

In  suits  at  law. 

2.  Plaintiff  on  simple  contract.  It  is  well  settled,  as  a  general  rule, 
that,  in  cases  of  simple  contracts,  the  person  for  whose  use  the  contract 
is  made  may  maintain  an  action  in  his  own  name  upon  it,  although  the 
consideration  does  not  move  from  him.     Gautzert  v.  Hoge,  30. 

3.  But  in  cases  of  specialties,  where  there  is  a  covenant  with  one 
person  to  pay  another  a  sum  of  money,  the  latter  can  not  maintain  an 
action  thereon,  but  suit  must  be  brought  in  the  name  of  the  former. 
Ibid.  30. 

4.  Thus,  where  the  purchaser  of  land  executed  to  the  vendor  a  mort- 
gage to  secure  the  purchase  money,  which  contained  a  covenant  on  the 
part  of  the  mortgagor  to  pay  the  mortgagee  the  sum  of  $600  in  one 
year  after  its  date,  and  also  a  covenant  to  pay  a  mortgage  given  by  the 
mortgagee  to  a  third  party,  of  $550,  on  the  same  land,  it  was  held,  that 
such  third  party  could  not  maintain  an  action  of  covenant  on  the  mort- 
gage, but  that  the  suit  should  have  been  brought  in  the  name  of  the 
mortgagee.    Ibid.  30. 

5.  Joinder  of  administrator  with  others.  In  a  suit  upon  a  promissory 
note,  against  several  makers,  where  the  principal  dies  and  his  death  is 
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suggested,  it  is  improper  to  make  his  administrator  a  co-defendant  with 
the  others.    Eich  et  al  v.  Sievers,  194. 

PARTITION. 

Effect  of  deeds,  etc. 

1.  As  ratifying  decree.  Where  the  answer  of  a  party  to  a  bill  for 
partition  of  land  was  filed  without  authority,  admitting  he  was  entitled 
only  to  a  life  estate  under  a  will,  and  the  decree  appeared  to  be  entered 
by  consent,  and  found  that  he  was  entitled  to  a  life  estate  with  remainder 
in  his  children,  as  to  a  certain  part,  and  deeds  were  interchanged  to 
carry  out  the  partition,  his  deed  being  absolute,  but  a  separate  agree, 
ment  was  executed  by  him  and  the  other  parties,  in  which  it  was  pro- 
vided that  his  share  should  be  subject  to  such  interest  as  his  children 
had  under  the  will  and  the  decree :  Held,  that  the  deeds  and  agreement 
were  simply  a  ratification  of  the  partition,  but  not  of  the  decree  limit- 
ing his  estate  and  finding  a  remainder  in  his  children.  Wadhams  et  al. 
v.  Gay,  415. 

In  equity. 

2.  Decree  must  be  executed  by  conveyances.  A  partition  of  an  estate 
in  chancery  is  not  finally  completed  until  mutual  conveyances  are  exe- 
cuted of  the  several  allotments  made  to  the  respective  parties.  The  de- 
cree in  such  case  is  in  personam,  and  if  one  of  the  parties  is  not  compe- 
tent to  execute  a  conveyance,  a  partition  can  not  be  effectually  had  in 
equity,  and  before  our  statute  of  1861  a  mere  decree  in  chancery  could 
not  pass  the  legal  title  to  land.     Ibid.  415. 

3.  Effect  of  decree  for,  in  equity.  Where  a  decree  on  a  bill  for  par- 
tition extended  no  further  than  merely  to  make  the  partition  as  had 
been  previously  agreed  upon,  but  made  no  provision  for  conveyances, 
or  for  giving  possession,  or  for  enjoyment,  it  was  held  imperfect,  and  .to 
have  left  the  division  incomplete;  but  this  was  obviated  by  the  mutual 
interchange  of  deeds  each  to  the  other.  But  where  the  decree  further 
found  that  one  of  the  parties  had  only  a  life  estate  with  the  remainder  in 
his  children,  and  failed  to  provide  for  any  conveyance  to  the  children, 
as  it  might  have  done,  it  was  held,  that,  in  this  respect,  it  was  incapable 
of  being  executed  until  the  necessary  authority  should  be  given  by  a 
further  order,  or  until  a  new  bill  was  filed  to  supply  the  omission  to 
provide  for  its  execution.    Ibid.  415. 

PARTNERSHIP. 
Whether  it  exists. 

1.  An  intention,  or  even  an  agreement,  to  form  a  partnership,  does 
not  create  one.  Persons  may  be  partners  as  to  third  parties,  and  brought 
within  all  the  liabilities  of  such  relation  as  to  them,  who  are  not  as 
between  themselves ;  and  as  between  partners,  the  property  ma}'-  belong 
exclusively  to  one  member  of  the  firm,  although  bound  to  third  persons 
for  the  debts  of  the  firm.    Lycoming  Insurance  Go.  v.  Barringer,  230. 
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2.  The  mere  fact  that  a  person  puts  a  certain  amount  of  money  into 
a  business,  and  permits  his  name  to  be  used  as  a  partner,  will  not  make 
him  a  joint  owner  of  the  goods  used  in  the  business,  uilless  it  was  so 
agreed  and  understood  at  the  time  he  so  placed  his  money  and  permit- 
ted the  use  of  his  name.  As  to  third  parties  dealing  with  them  on  the 
faith  of  a  partnership,  such  parties  are  partners,  but  not  inter  sese. 
Lycoming  Insurance  Go.  v.  Barringer,  230. 

Authority  op  partner. 

3.  To  execute  notes  in  firm  name.  The  implied  authority  of  one 
partner  to  make  notes  in  the  firm  name,  and  so  bind  the  firm,  extends 
only  to  transactions  in  reference  to  the  business  of  the  partnership,  and 
on  partnership  account.     Wright  v.  Brosseau  et  al.  381. 

Liability  op  new  partner. 

4.  For  old  debts.  A  new  partner,  coming  into  an  existing  firm,  will 
not  be  liable  in  respect  to  debts  contracted  by  the  firm  previously  to  his 
entering  it,  unless  he  expressly  assumes  them.    Ibid.  381. 

Notes  issued  in  praud  op  the  firm. 

5.  In  hands  of  innocent  indorsee.  If  the  holder  of  a  partnership 
negotiable  security,  issued  through  the  fraud  of  one  of  the  partners, 
shows  himself  to  be  a  bona  fide  indorsee  for  value,  without  notice  of 
the  fraud,  the  paper  in  such  hands  is  binding  on  the  firm.     Ibid.  381. 

6.  In  a  suit  on  partnership  paper,  where  the  defendants  show  that 
the  paper  was  executed  by  a  partner  in  fraud  of  the  firm,  it  throws  the 
burden  of  proof  on  the  plaintiff,  to  show  that  he  came  by  the  note 
fairly  and  without  knowledge  of  the  fraud,  and  that  he  paid  a  consid- 
eration for  it.    Ibid.  381. 

PAYMENT. 
Bank  check. 

1.  As  a  payment  of  a  debt.  The  acceptance  of  a  bank  check  by  a 
creditor  is  not  an  absolute  payment  of  the  drawer's  debt,  but  is  a  con- 
ditional  payment.    Stevens  v.  Park,  387. 

PENALTY. 
Statutory  remedy  to  collect.    See  REMEDIES,  1. 

PLEADING. 
Op  the  declaration. 

1.  Averment  of  title.  In  an  action  of  debt,  upon  an  appraisement  made 
by  commissioners  appointed  to  determine  and  appraise  to  the  owners 
the  value  of  real  estate  taken  for  a  public  street,  an  averment  in  the 
declaration  that  there  was  appraised  and  allowed  to  the  plaintiff  a  cer- 
tain sum,  "  as  damages  for  the  taking  and  appropriating  of  land  belong- 
ing to  and  in  possession  of  the  plaintiff,"  is  a  sufficient  averment  of 
title  to  the  real  estate  to  support  a  judgment  by  default.  Bragg  v.  Gity 
of  Chicago,  152. 
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2.  '  Averment  as  to  plaintiff's  negligence  in  declaration.  "While  it  is 
not  necessary,  in  a  suit  against  a  railway  company  to  recover  for  a  per- 
sonal  injury  occasioned  by  the  defendant's  negligence,  that  the  plaintiff 
should  aver,  in  his  declaration,  that  he  was  free  from  negligence,  or 
had  observed  due  care,  yet  if  the  declaration  shows  he  was  guilty  of 
negligence,  and  it  does  not  appear,  from  its  averments,  that  his  negli- 
gence was  slight,  and  that  of  the  defendant  was  gross,  it  will  be  insuffi- 
cient to  sustain  a  judgment  by  default.  Chicago  and  Northwestern  By. 
Co.  v.  Coss,  394. 

3.  For  bringing  Texas  cattle  into  State.  In  an  action  against  a  defend. 
ant  bringing  Texas  and  Cherokee  cattle  into  this  State,  by  one  who  pur- 
chased the  same,  to  recover  damages  sustained  by  him  for  a  fatal  disease 
communicated  to  his  native  cattle,  etc.,  the  declaration  will  be  fatally 
defective  if  it  fails  to  aver  that  the  cattle  were  brought  into  this  State 
between  October  1  and  the  1st  of  the  following  March,  as,  without  this, 
his  purchase  and  ownership  is  illegal,  and,  being  a  violation  of  the 
law,  he  can  maintain  no  action  for  an  injury  growing  out  of  his  wrong- 
ful act.    Frye  et  al.  v.  Chicago,  Burlington  and  Quincy  B.  B.  Co.  399. 

Demurrer  to  bill. 

4.  What  it  admits.  A  demurrer  to  a  bill  in  chancery  admits  only 
such  facts  as  are  positively  charged,  and  when  the  averment  is,  that 
complainant  is  informed  and  believes  that  certain  things  are  true,  the 
demurrer  admits  the  fact  that  complainant  is  so  informed  and  does  so 
believe,  but  not  that  such  information  is  true.  Walton  v.  Westwood, 
125. 

Pleas. 

5.  Plea  to  whole  declaration  must  answer  all.  A  plea  to  the  whole 
declaration  which  leaves  a  material  averment  unanswered,  is  bad  on 
demurrer.     Glickaufv.  Hirschom  et  al.  574. 

6.  Plea  that  time  of  payment  was  extended  without  consent  of  surety. 
A  plea  by  a  surety,  that  the  time  of  payment  of  the  note  sued  on  was 
extended  by  agreement  with  the  principal  debtor,  without  the  knowl- 
edge of  the  surety,  should  show  such  a  consideration  for  such  agree- 
ment to  extend  the  time,  as  to  render  it  a  valid  binding  contract,  and 
should  also  show  the  time  to  which  the  payment  was  extended.  Ibid. 
574. 

Replications. 

7.  Fraud  may  be  replied  to  a  plea  of  statute.  The  plaintiff  in  an 
action  may  reply  fraud  to  a  plea  of  the  Statute  of  Limitations.  Beatty 
y.  Nicker  son,  605. 

8.  Must  set  out  facts  constituting  fraud,  when  set  up  in  reply  to  plea 
of  Statute  of  Limitations.  A  replication  to  a  plea  of  the  Statute  of 
Limitations,  which  sets  up  that  the  defendant  fraudulently  concealed 
from  plaintiff  the  knowledge  that  a  cause  of  action  existed,  and  that 
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suit  was  brought  within  the  statutory  period,  after  knowledge  of  the 
right  of  action  came  to  plaintiff,  must  fully  set  out  the  facts  relied 
upon  as  constituting  such  fraud,  or  it  will  be  bad  on  demurrer.  Beatty 
v.  Nickerson,  605. 

PLEADING  AND  EVIDENCE. 
In  replevin. 

1.  Property  in  third  person.  A  plea  in  an  action  of  replevin,  setting 
up  property  in  a  third  person  and  avowing  for  rent  from  him,  admits 
the  taking  of  the  goods,  and  the  only  burden  resting  upon  the  plaintiff 
is  to  prove  the  goods  are  his,  and  not  the  property  of  such  third  person. 
Krause  v.  Curtis,  450. 

Proof  confined  to  case  in  pleading. 

2.  Where  a  party  sets  up  a  claim  to  equitable  relief  by  his  bill,  under 
the  seven  years'  limitation  law,  without  any  allegation  that  he  relies  on 
the  twenty  years'  Statute  of  Limitation,  proof  of  limitation  under  the 
latter  statute  will  not  be  admissible.    Farrar  v.  Payne  et  al.  82. 

POSSESSION. 
What  constitutes. 

1.  Of  uninclosed  lands.  A  party  need  not  have  land  inclosed  before 
he  can  be  said  to  be  in  its  actual  possession.  Where  he  has  color  of 
title,  possession  may  be  shown  by  the  constant  and  uninterrupted  use 
through  a  series  of  years,  and  of  timber  land,  by  taking  therefrom  wood 
for  fuel,  fences  and  other  purposes,  or  it  may  be  shown  by  actual  occu- 
pancy of  a  portion  of  a  tract  for  which  he  may  have  a  deed  under  which 
possession  is  held.  In  such  cases,  the  deed  may  be  regarded  as  enlarg- 
ing the  possession  to  all  the  land  it  includes.    Austin  etal.  v.  Rust,  491. 

2.  Without  color  of  title.  Where  a  person  has  neither  title  nor  color 
of  title  to  an  uninclosed  tract  of  land,  the  fact  that  he,  during  several 
years,  cut  firewood  and  made  rails  from  the  timber  on  it  for  the  use  of 
his  farm,  and  authorized  his  tenant  to  do  the  same  thing  during  his 
absence,  does  not  necessarily  show  actual  possession.  Such  isolated 
acts  may  as  properly  be  referred  to  continuous  acts  of  trespass,  as  indi- 
cating possession.    Ibid.  491. 

Transfer  of  possession. 

3.  Deed  not  essential.    See  LIMITATIONS,  9. 

PRACTICE. 
Rules  of  court — uniformity. 

1.  Under  the  constitutional  provision  requiring  that  the  practice  in 
all  courts  of  the  same  class  or  grade  shall  be  uniform,  so  far  as  regu- 
lated by  law,  where  the  practice,  in  any  respect,  is  regulated  by  statute, 
the  courts  are  prohibited  from  adopting  rules  inconsistent  with  such 
practice.     Fisher  v.  National  Bank  of  Commerce,  34. 
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Affidavit  of  claim. 

2.  For  speedy  judgment.  To  entitle  the  plaintiff  to  judgment  by- 
default  in  an  action  ex  contractu,  unless  the  defendant  should  file  an 
affidavit  that  he  believes  he  has  a  good  defense,  under  section  36  of  the 
Practice  Act  of  1872,  the  plaintiff  must  file  with  his  declaration  an  affi- 
davit, showing  the  nature  of  his  demand  and  the  amount  due  him  from 
the  defendant,  after  allowing  to  him  all  his  just  credits,  deductions  and 
set-off's.  An  affidavit  by  the  plaintiff's  attorney,  that  he  believes  the 
defense  is  made  only  for  delay,  is  wholly  insufficient  to  require  any 
affidavit  of  merits  from  the  defendant.  Fisher  v.  National  Bank  of 
Commerce,  34. 

Of  the  order  of  the  trial  of  causes. 

3.  The  Practice  Act  of  1872  having  provided  for  the  docketing  of 
causes,  and  their  trial  in  the  order  in  which  they  are  docketed,  and  how 
persons  desiring  a  speedy  judgment  in  actions  ex  contractu,  where 
there  is  no  substantial  defense,  shall  be  allowed  to  have  their  cases  taken 
up  and  disposed  of  out  of  their  order,  it  is  not  competent  for  the  court 
to  provide  by  a  rule  of  court  a  different  mode  for  this  purpose.  Angel 
et  al.  v.  Plumb  and  Atwood  Manufacturing  Co.  412. 

4.  Unless  the  plaintiff  files  with  his  declaration  an  affidavit  showing 
the  nature  of  his  demand  and  the  amount  due  him  from  the  defendant, 
after  allowing  all  just  credits,  etc.,  it  is  error  for  the  court  to  take  up 
and  try  the  case  out  of  its  order  on  the  docket.     Ibid.  412. 

5. ,  A  rule  of  court  whereby  an  action  ex  contractu  may  be  brought  to 
trial  out  of  its  order  on  the  docket,  upon  the  affidavit  of  the  plaintiff, 
his  attorney  or  agent,  of  a  belief  that  the  defense  is  made  for  delay,  and 
notice  to  the  defendant  or  his  attorney,  unless  it  is  made  to  appear,  by 
affidavit  of  facts  in  detail,  that  the  defense  is  made  in  good  faith,  is  void, 
as  being  inconsistent  with  the  practice  in  such  cases  provided  by  stat- 
ute.    Fisher  v.  National  Bank  of  Commerce,  34. 

6.  Waiver  of  objection  to  order  in  which  cause  was  called  for  trial. 
Where  it  appears  that  a  case  was  called  for  trial,  and  the  parties  went 
to  trial  without  objection,  they  will  be  held  to  have  waived  any  objec- 
tion as  to  the  cause  being  called  and  tried  out  of  its  order.  Cleaver  v. 
Webster,  607. 

7.  Where  a  cause  is  submitted,  by  consent  of  parties,  for  trial  by  the 
court  without  a  jury,  such  consent  is  a  waiver  of  all  objections  as  to 
placing  the  case  upon  the  trial  calendar.  Humphrey  ville  v.  Culver, 
Page,  Hoyne  &  Co.  485. 

Issues  before  trial. 

8.  Where  the  attention  of  the  court  is  called  to  the  fact  that  no  repli- 
cation has  been  filed  to  the  answer  of  defendant,  and  defendant  objects 
to  proceeding  in  the  cause  until  an  issue  is  made,  it  is  error  for  the 
court  to  disregard  the  objection  and  compel  the  trial  to  proceed.  Cul- 
ver v.  Elwelly  536. 


684  INDEX.  • 

PRACTICE.    Continued. 
Remarks  of  the  judge. 

9.  Calculated  to  hasten  a  verdict.  Remarks  by  the  court  to  a  j ury,  after 
they  have  been  out  some  time,  touching  the  public  necessity  of  juries 
agreeing,  or  other  remarks  calculated  to  hasten  their  verdict,  however 
well  meant,  is  a  practice  that  can  not  be  sanctioned,  and  is  unwarranted 
by  the  law,  and  if  made  in  a  case  at  law  where  the  facts  are  sharply 
contested,  would  vitiate  the  verdict.    Farnham  v.  Farnham,  498. 

Time  within  which  to  object. 

10.  Admission  of  evidence.  In  a  suit  for  obstructing  a  road,  it  is 
erroneous  to  permit  evidence  of  obstruction  to  the  road,  at  places  other 
than  the  one  complained  of,  and  by  other  persons,  but  if  such  evidence 
is  admitted  without  objection,  the  presumption  is  that  the  objection  is 
waived,  and  it  can  not  be  urged  as  error,  for  the  first  time,  in  this  court. 
Littiech  v.  Mitchell,  603. 

11.  It  is  too  late  to  raise  the  objection,  for  the  first  time,  in  the  Su- 
preme Court,  that  evidence  offered  in  the  court  below  was  not  properly 
admitted  under  the  averments  in  the  declaration.  Hartford  Insurance 
Co.  v.  Farrish,  166. 

12.  Where  a  note  is  introduced  in  evidence,  without  objection,  in 
the  court  below,  it  is  too  late  to  raise  the  objection,  for  the  first  time, 
in  the  Supreme  Court,  that  there  is  a  variance  between  the  note  and 
declaration.    Doyle  v.  Douglas  Machinery  Co.  273. 

13.  Reinstating  cause  without  notice.  Where  a  cause,  which  had 
been  dismissed,  was  reinstated,  and  the  parties  appeared  at  all  subse- 
quent proceedings,  and  followed  the  case  to  the  Supreme  Court,  and 
made  no  objection  that  the  case  was  reinstated  without  notice  until 
after  the  case  was  remanded  from  the  Supreme  Court,  it  was  held,  the 
right  to  raise  that  objection  was  waived.  Harrington  et  ah  v.  McCol- 
lum,  476. 

Dismissal  as  to  part  op  plaintiffs. 

14.  In  an  action  on  the  case  by  the  wife  and  minor  children,  under 
the  Liquor  Law  of  1872,  against  a  party  selling  liquor  to  their  husband 
and  father,  it  is  competent  for  the  court  to  dismiss  the  minors  out  of 
the  case,  and  let  the  suit  proceed  in  the  name  of  the  wife.  Graham  et 
al.  v.  Fulford,  596. 

Reinstating  cause. 

15.  After  dismissal.  Where  affidavits  filed  by  the  respective  parties, 
on  a  motion  to  reinstate  a  cause  dismissed  for  want  of  prosecution,  are 
flatly  contradictory,  the  action  of  the  court  in  giving  credence  to  those 
on  one  side,  instead  of  the  other,  can  not  be  held  to  be  error.  Boyle 
v.  Levi,  175. 

On  condemnation  of  right  of  way. 

16.  Permitting  jurors  to  examine  land  sought  to  be  condemned.  The 
statute  makes  it  the  duty  of  the  court  to  permit  the  jury  to  go  upon  the 
land  sought  to  be  taken  or  damaged,  in  person ;  but  at  what  time  in  the 
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progress  of  the  irial  they  shall  go,  is  in  the  sound  discretion  of  the  court. 
Galena  and  Southern  Wisconsin  R.  R.  Go.  v.  Haslam  et  al.  494. 
Restoring  lost  record. 

17.  Amendment.  If  a  petition  under  the  act  to  provide  for  restoring 
lost  records  is  amended  in  a  material  respect,  the  amendment  should  he 
sworn  to;  but  if  the  amendment  is  only  formal,  and  not  as  to  material 
matters,  it  is  not  necessary  that  it  should  be  sworn  to.  McGabe  v.  Porter 
et  al.  244. 

18.  The  statute  providing  for  restoring  lost  records  does  not  require 
the  evidence  to  be  preserved,  and  where  the  decree  is  in  accordance 
with  the  requirement  of  the  statute,  and  the  evidence  is  not  preserved 
in  the  record,  it  will  not  be  presumed  that  the  court  rendered  the  de- 
cree on  insufficient  evidence.    Ibid.  244. 

Power  over  record  during  term. 

19.  The  record  of  a  judgment  is  under  the  control  of  the  court 
during  the  term  at  which  it  is  rendered.  The  judge  may  set  it  aside 
and  award  a  new  trial,  or  allow  amendments,  so  as  to  make  the  record 
conform  to  the  facts,  and  to  correct  mistakes.    Edwards  v.  Irons,  583. 

20.  Setting  aside  judgment  does  not  set  aside  the  verdict.  Setting 
aside  and  vacating  a  judgment  does  not  set  aside  the  verdict  upon  which 
the  judgment  is  based.    Ibid.  583. 

21.  It  is  proper  for  the  court  rendering  a  judgment  upon  the  verdict 
of  a  jury,  to  set  aside  the  judgment,  receive  a  remittitur,  and  correct 
the  amount  found  by  the  jury,  accordingly,  and  render  a  new  judgment 
for  the  proper  amount,  at  any  time  during  the  same  term  of  court. 
Ibid.  583. 

Vacating  judgment  after  term. 

22.  By  consent.  Although  a  court  can  not  set  aside  its  own  judg- 
ment, at  a  subsequent  term  of  court,  without  consent,  yet,  with  the  con- 
sent of  all  the  parties,  it  may  do  so.  Humphreymlle  v.  Culver,  Page, 
Hoyne  &  Co.  485. 

23.  Impeaching  record  by  affidavit.  After  the  adjournment  of  a  term 
at  which  a  judgment  is  rendered,  its  absolute  verity  can  not  be  over- 
come, or  even  attacked,  by  affidavit.    Ibid.  485. 

On  default. 

24.  Who  may  assess.  On  default,  where  neither  party  asks  for  a 
jury,  it  is  proper  for  the  court  to  assess  damages.    Peed  v.  Home,  598. 

25.  Right  of  defendant  to  cross-examine.    See  DEFAULT,  8. 

26.  Setting  aside  default — discretionary.     Same  title,  4,  5. 

PRACTICE  IN  THE  SUPREME  COURT. 
Dismissal  of  appeal. 

1.  Question,  how  raised.  If  a  party  desires  to  raise  the  question  as 
to  the  right  of  appeal  to  the  Supreme  Court  in  a  cause  then  pending,  it 
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should  be  done  by  motion  to  dismiss  the  appeal,  and  if  this  is  not  done, 
and  the  case  is  submitted  for  final  disposition,  the  right  to  insist  upon 
a  dismissal  of  the  appeal  on  argument  is  waived.    Dinet  v.  The  People 
ex  rel.  etc.  183. 

Who  may  assign  errors. 

2.  An  appellant  can  not  assign  error  on  behalf  of  one  with  whom 
he  was  impleaded  in  the  court  below,  but  who  has  not  appealed,  so  as 
to  reverse  a  judgment  which  is  regular  as  to  such  appellant.  Fonville 
t  al.  451. 


Trivial  objections  not  considered. 

3.  Where  the  court  is  satisfied,  from  the  whole  record,  that  justice 
has  been  done,  it  will  not  consume  time  in  considering  trivial  objec- 
tions, especially  in  a  case  where,  if  a  recovery  could  be  had  at  all,  it 
would  be  for  a  trifling  and  inconsiderable  amount.  White  v.  Stanbro, 
575. 

Briefs. 

4.  Should  not  be  indecorous.  The  practice  of  using  indecorous  lan- 
guage towards  the  judge  below,  in  the  briefs  of  counsel,  is  condemned 
and  censured.     Confrey  v.  Stark,  187. 

Error  will  not  always  reverse. 

5.  Improper  instructions.  In  a  suit  against  a  railway  company  for 
the  killing  of  a  cow,  where  there  was  no  negligence  imputable  to  the 
plaintiff,  and  consequently  the  doctrine  of  comparative  negligence  was 
not  involved,  an  instruction  which  states  the  rule  in  such  case  incor- 
rectly will  not  be  such  an  error  as  to  reverse  a  just  judgment.  Hock- 
ford,  Rock  Island  and  St.  Louis  R.  R.  Go.  v.  Rafferty,  58. 

Error  obviated  by  instructions. 

6.  In  a  suit  between  a  landlord  and  tenant,  there  is  no  error  in 
admitting  evidence  of  damages  to  the  tenant  for  the  want  of  repairs, 
where  the  jury  are  instructed  that  the  landlord  is  not  bound  to  make 
repairs  unless  an  express  promise  to  do  so  is  proven.  Fry  v.  Pairidge 
et  al.  51. 

Items  of  account  not  reviewed. 

7.  Where  the  facts  have  been  considered  and  weighed  by  the  court 
below,  this  court  will  not  take  up  each  item  of  account  in  dispute,  and 
endeavor  to  rectify  every  supposed  error  attributed  to  the  court  in  its 
finding,  when  no  question  of  law  is  involved.  Ford  v.  David  M.  Ford 
Manufacturing  Co.  48. 

Reversal  of  joint  decree. 

8.  A  joint  decree,  when  void  as  to  one  defendant,  will  be  reversed 
in  toto.    Mack  et  al.  v.  Brown,  295. 
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PRESUMPTIONS. 
Op  law  and  fact. 

1.  As  to  delivery  of  deed.    See  CONVEYANCES,  1. 

2.  As  to  guaranty  of  note.     See  GUARANTY,  3. 

3.  In  favor  of  verdict.    See  NEW  TRIALS,  3. 

4.  In  favor  of  judgment,  where  there  is  no  bill  of  exceptions.  See 
EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  7. 

PROCESS. 
Return  by  special  deputy. 

1.  May  be  verified  by  affidavit.  The  statute  requiring  the  return  of 
service  of  a  summons,  when  made  by  a  special  deputy,  to  be  verified 
by  oath,  is  complied  with,  if  the  return  is  verified  by  the  affidavit  of  the 
person  making  the  service.    Edwards  et  al.  v.  McKay,  Admx.  570. 

2.  Where  the  statute  requires  an  oath,  it  will  not  be  vitiated  if  the 
matter  be  reduced  to  the  form  of  an  affidavit,  signed  and  sworn  to  by 
the  person  or  officer  making  it.     Ibid.  570. 

Service  and  return  in  chancery. 

3.  A  return  to  a  chancery  summons,  "  served,  by  reading  to  and 
leaving  a  copy  with  the  within  named  J  H,  on  this  8th  day  of  May, 
1872,"  is  too  indefinite  and  uncertain,  as  it  fails  to  show  what  the  officer 
read,  or  of  what  he  served  a  copy,  and  does  not  show  he  served  a  true 
copy  of  the  writ.    Hochlander  v.  Hochlander,  618. 

4.  The  return  of  a  sheriff,  showing  that  a  summons  in  chancery  was 
served  by  leaving  a  copy  for  the  defendant  at  his  usual  place  of  abode, 
but  which  fails  to  show  that  the  person  with  whom  it  was  left,  was  a 
member  of  the  family,  and  that  such  person  was  informed  of  the  con- 
tents of  the  copy,  is  insufficient.    Mack  et  al.  v.  Brown,  295. 

Acknowledgment  of  service. 

5.  By  husband  for  his  wife — -presumption.  Where  an  indorsement 
of  acknowledgment  of  service  on  a  writ  has  the  names  of  a  husband 
and  wife  signed  thereto,  in  the  husband's  handwriting,  the  testimony 
of  the  wife  that  she  did  not  sign  it  will  not  be  sufficient  to  overcome  a 
judgment  rendered  upon  it,  as  the  court  will  presume  that  the  husband 
was  authorized  to  sign  the  wife's  name,  rather  than  that  he  committed 
forgery.    Russell  v.  Baptist  Theological  Union,  337. 

Finding  of  service  by  the  court. 

6.  Can  not  be  impeached  by  evidence  of  party  served.  Where  there  is 
a  finding  by  the  court  that  a  defendant  had  been  duly  served  wth  pro- 
cess, such  finding  can  not  be  impeached  by  the  evidence  of  such  defend- 
ant.   Russell  v.  Baptist  Theological  Union,  537. 

TO  WHAT  TERM  RETURNABLE. 

7.  A  summons  tested  on  May  8,  1872,  and  made  returnable  to  the 
third  Monday  of  May  next,  several  terms  intervening,  is  a  nullity,  and 
its  service  confers  no  jurisdiction.    Hochlander  v.  Hochlander,  618. 
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PROMISE. 
Whether  collateral  or  original.    See  SALES. 

PROMISSORY  NOTE. 
Delivery. 

1.  Where  notes  are  executed  by  a  party,  with  personal  security,  in 
compromise  of  a  prior  claim,  and  when  left  with  the  payee's  agent 
objection  is  made  to  their  form  only,  and  he  retains  them,  to  see  if  the 
form  can  not  be  changed,  but  agreeing  to  accept  them  if  this  can  not 
be  effected,  this  will  be  a  sufficient  delivery  to  give  them  effect.  Bodley 
v.  Higgins,  375. 

PURCHASERS. 
Purchaser  pendente  lite. 

1.  Of  notice  to  him.    See  NOTICE,  1. 
At  judicial  sale. 

2.  When  chargeable  with  notice.    See  SALES,  7. 

Trustee   purchasing  at  his  own  sale.     See    MORTGAGES  AND 
DEEDS  OF  TRUST,  6. 

QUO  WARRANTO. 
Leave  to  pile  information. 

1.  Discretionary.  Leave  to  file  an  information  is  not  granted  of 
course  upon  a  petition,  but  depends  upon  the  sound  discretion  of  the 
court  and  the  circumstances  of  the  case.  The  People  ex  rel.  v.  Moore 
et  al.  132. 

Of  a  rule  to  show  cause. 

2.  Under  the  present  statute,  a  court  or  judge  may  grant  leave  to  file 
an  information,  in  the  nature  of  a  quo  warranto,  upon  a  petition  filed, 
if  satisfied  that  there  is  probable  ground  for  the  proceeding,  without 
any  rule  on  the  defendants ;  but  the  court  or  judge  may,  if  deemed 
proper,  enter  a  rule  on  the  defendants  to  show  cause  why  such  informa- 
tion should  not  be  filed.    Ibid.  132. 

By  whom  application  may  be  made. 

3.  The  fact  that  the  relator  took  part  in  an  election  of  trustees  of  a 
church,  is  a  fatal  objection  to  an  application,  on  his  part,  for  leave  to 
file  an  information  in  the  nature  of  a  quo  warranto,  charging  them  with 
unlawfully  acting  as  such  trustees.    Ibid.  132. 

Burden  op  proof.    See  EVIDENCE,  18. 

RAILROADS. 

Safe  passage  to  trains. 

1.  It  is  the  duty  of  a  railway  company,  before  the  departure  of  its 
passenger  train  from  a  station,  to  clear  the  way  by  the  removal  of  freight 
trains  between  it  and  the  depot  buildings,  so  that  passengers  can 
approach  the  passenger  train  with  safety.    If  the  passenger  train  should 
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leave  before  giving  the  holder  of  a  ticket  a  safe  means  of  access  to  it, 
the  company  would  be  liable  to  such  party  in  damages.     Chicago  and 
Northwestern  My.  Co.  v.  Coss,  394. 
Negligence  in  railroads.    See  NEGLIGENCE,  1  to  7. 

RECORD. 
Power  op  the  court. 

During  the  term  and  afterwards.    See  PRACTICE,  19  to  23. 
Impeaching  record. 

By  affidavit.    Same  title,  33. 

RECORDING  LAW. 
Destruction  of  record. 

1.  Does  not  affect  notice  to  subsequent  purchaser.  When  a  party 
places  his  deed  or  mortgage  upon  record,  he  has  complied  with  the  law, 
and,  though  the  records  may  be  destroyed,  the  fact  of  recording  is  notice 
which  is  binding  upon  subsequent  purchasers.  Gammon  v.  Hodges 
et  al.  140. 

.  Trustee's  deep. 

2.  When  not  necessary  to  record  as  against  subsequent  purchaser.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  9. 

RECOUPMENT. 
When  it  may  be  had. 

1.  In  suit  on  lease.  In  a  suit  to  recover  an  installment  of  rent  clue 
on  a  lease,  the  defendant  may  recoup  whatever  damages  he  may  have 
sustained  in  consequence  of  any  breach  of  the  covenants  in  the  lease  on 
the  part  of  the  plaintiff,  if  any.    Pepper  v.  Rowley,  262. 

REMEDIES. 
For  statutory  penalty. 

1.    Form  of  action.    It  is  a  uniform  rule,  that,  where  a  statute  gives 
a  penalty  and  prescribes  the  form  of  action  for  its  recovery,  no  recov- 
ery can  be  had  except  in  such  form  of  action.     Confrey  v.  Stark,  187. 
Withholding  funds  from  new  school  district. 

Is  in  equity.    See  SCHOOLS,  5. 
Per  diem  for  taking  care  of  intoxicated  person.    See  INTOXI- 
CATING LIQUORS,  5. 

REPLEVIN. 

Plea  of  property  in  third  person. 

Proof  required  of  plaintiff.    See  PLEADING  AND  EVIDENCE,  1. 
44— 73d  III. 
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RES  ADJUDICATA. 
What  so  regarded. 

1.  Res  adjudicata  is  the  decision  of  the  court  upon  a  contested 
matter  between  parties.  When  a  judgment  or  decree  is  rendered  by 
consent,  or  is  the  result  of  a  compromise,  it  can  not  be  admitted  as 
res  adjudicata.     Wadhams  et  at  v.  Gay,  415. 

RESCISSION  OF  CONTRACT.     See  CHANCERY,  8. 
RETURN  UPON  PROCESS.    See  PROCESS,  1  to  4. 

REVERSAL. 
Of  joint  decree.    See  PRACTICE  IN  THE  SUPREME  COURT,  8. 

RIGHT  OF  WAY. 

Who  entitled  to  have  damages  assessed. 

1.  As  to  water  power.  Where  a  party  has  conveyed  land,  but  reserved 
in  his  deed  the  privilege  of  a  water  power,  and  the  right  to  enter  upon 
so  much  of  the  land  as  may  be  needful  for  an  abutment  on  the  bank,  he 
has  such  interest  in  the  land  as  may  be  affected  by  the  construction  of 
a  railroad,  and  the  railroad  company  can  not  appropriate  the  land  to  its 
own  use  without  ascertaining,  in  the  mode  pointed  out  in  the  statute, 
what  damage  he  will  sustain.  Galena  and  Southern  Wisconsin  Rail- 
road Co.  v.  Haslem  et  al.  494. 

SALES. 
Whether  promise  is  original  or  collateral. 

1.  Where  the  question  involved  is  whether  a  promise  is  original  or 
collateral,  the  test  is  whether  the  credit  is  given  to  the  person  sought  to 
be  charged,  or  to  some  one  else  who  the  person  sought  to  be  charged 
guaranteed  should  pay  the  debt.    Geary  v.  0  'Neil,  593. 

2.  Although  goods  are  delivered  to  a  person  other  than  the  one  to 
whom  they  are  sold  and  to  whom  the  credit  is  given,  if  they  are  so  de- 
livered at  the  request  of  the  purchaser,  he  will  be  liable.    Ibid.  593. 

Goods  sold  upon  order. 

3.  When  and  in  whom  title  of  goods  vests.  Where  goods  are  shipped 
by  one  dealer  to  another,  upon  an  order,  if  the  goods  are  of  the  quality 
ordered,  and  are  shipped  in  strict  accordance  with  the  order,  the  prop- 
erty  in  the  goods  is  vested  in  the  consignee  from  the  time  they  are 
shipped.    Ellis  et  al.  v.  Roche  et  al.  280. 

4.  Duty  and  liability  of  consignee  of  goods  ordered  by  him.  If  goods 
are  shipped  by  one  merchant  to  another,  upon  his  order,  but  are  not  of 
the  kind  and  quality  ordered,  the  property  does  not  vest  in  the  con- 
signee,  and  he  is  not  bound  to  receive  the  goods,  but  if  he  holds  them 
without,  in  a  reasonable  time  after  receiving  them,  notifying  the  shipper 
that  he  will  not  accept  them,  he  will  hold  them  at  his  own  risk,  and  if 
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they  are  destroyed  or  lost,  he  will  be  the  loser.    Ellis  et  al.  v.  Roche  et 

al.  280. 
Judicial  sales. 

5.  Inadequacy  of  price  alone,  not  ground  for  equitable  relief  Although 
inadequacy  of  price  on  an  execution  sale  may  be  no  ground  for  equita- 
ble relief,  without  additional  circumstances  to  justify  it,  yet  if  there 
are,  in  addition  to  such  inadequacy  of  price,  irregularities  in  the  sale, 
such  as  selling  several  tracts  or  lots  in  gross,  without  first  offering  them 
separately  or  in  lots  of  two  or  more,  and  less  than  the  whole,  equity 
will  interfere  and  set  the  sale  aside.    Morris  et  al.  v.  Robey,  462. 

6.  Mode  of  selling,  where  several  lots  are  embraced  in  levy.  Where 
several  tracts  of  land  are  levied  on,  it  is  the  duty  of  the  officer  to  offer 
each  tract  separately,  and  if  one  tract  will  not  sell  separately,  to  add 
another  to  it,  and  so  on  until  all  the  tracts  are  offered,  and  if  not  then 
sold,  he  may,  upon  a  reasonable  bid,  sell  the  whole  en  masse.    Ibid.  462. 

7.  Purchaser  chargeable  with  notice  of  irregularity.  The  purchaser 
at  a  sale  on  execution  is  chargeable  with  notice  of  the  value  of  the 
property  and  of  its  situation,  and  of  the  legal  rules  bearing  upon  the 
transaction.    Ibid.  462. 

8.  When  relief  against,  is  in  equity.  Where  a  third  person  becomes 
the  purchaser  at  an  execution  sale,  the  proper  remedy  against  such  sale, 
if  irregular,  is  in  a  court  of  equity,  and  not  on  motion  to  set  aside  the 
sale  in  the  court  of  law  out  of  which  the  execution  issued.    Ibid.  462. 

9.  Within  what  time  equity  will  relieve  against.  Where  a  sale  of 
property  in  gross  produces  a  great  wrong,  a  court  of  equity  will  enter- 
tain jurisdiction  two  or  three  years  after  the  sale,  and  afford  relief,  if  the 
purchaser  has  not  parted  with  his  title  and  a  reasonable  excuse  is  shown 
for  the  delay.    Ibid.  462. 

10.  Innocent  purchaser  not  affected  by  reversal  of  judgment  or  decree. 
If  a  judgment  or  decree  is  reversed  the  parties  thereto  are  to  be  restored  to 
their  original  rights,  so  far  as  it  can  be  done  without  prejudice  to  the 
rights  of  third  persons.  But  the  title  of  third  persons  to  property  ac- 
quired under  an  erroneous  judgment  or  decree,  is  not  affected  by  its 
reversal.     Wadhams  et  al.  v.  Gay,  415. 

11.  Purchaser  under  decree  confirming  title.  The  same  principle 
applies  to  judgments  and  decrees  which  simply  declare  and  vest  legal 
rights  in  the  party  claiming  the  same,  where  no  sale  is  ordered ;  and  a 
purchaser  from  such  party,  while  such  judgment  or  decree  remains  in 
full  force,  upon  the  faith  of  its  validity,  before  any  writ  of  error  is 
prosecuted,  or  other  legal  steps  taken  to  avoid  the  same,  will  not  be 
affected  by  a  subsequent  reversal  of  the  judgment  or  decree,  but  will  be 
protected  in  his  title,  and  this  though  made  a  party  to  the  proceeding 
to  reverse.    Ibid.  415. 
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SCHOOLS. 
Boundaries  of  district. 

1.  How  determined.  Where  a  new  school  district  was  formed  by 
two  townships,  and  the  records  of  each  township  showed  the  same 
boundary  lines  of  the  new  district  to  a  given  point,  and  from  that  point 
one  record  gave  a  proper  and  possible  line  as  forming  the  east  boundary 
line,  and  the  other  record  gave  an  impossible  line,  so  much  of  the  latter 
call  as  is  impossible  will  be  rejected,  especially  if  by  doing  so  the  two 
records  will  exactly  coincide.    School  Director*  v.  School  Directors,  249. 

Of  a  new  district. 

2.  Distribution  of  funds  when  new  district  formed.  Where  the  re- 
cord of  the  board  of  trustees  of  schools  shows  that  the  board  met  for  the 
purpose  of  appraising  and  distributing  school  property  and  funds  con- 
sequent upon  the  formation  of  a  new  district  from  the  several  districts, 
which  are  specified,  and  then  states  the  amounts  distributed,  but  does  not 
state  who  made  the  appraisement,  it  will  be  presumed  that  it  was  made 
by  the  board  of  trustees,  who,  by  a  reasonable  and  fair  construction  of 
the  33d  section  of  the  school  law  of  1857,  as  amended  in  1865,  are  the 
proper  persons  to  make  the  appraisement  and  distribution.    Ibid.  249. 

3.  Entering  funds  to  credit  of  by  treasurer,  not  essential  to  organi- 
zation. Entering  the  funds  distributed  to  a  new  school  district,  to  the 
credit  of  such  district,  by  the  treasurer  of  the  board  of  trustees,  as  re- 
quired by  the  statute,  is  not  an  essential  precedent  act  to  the  legal  or- 
ganization of  the  new  district.    Ibid.  249. 

4.  Filing  map  with  county  cleric  not  a  prerequisite  to  organization. 
The  filing  of  a  map  of  a  new  school  district,  when  formed,  with  the 
county  clerk,  is  not  essential,  but  only  directory,  and  the  failure  to  file 
such  map  is  not  an  objection  to  the  legal  and  valid  organization  of  the 
new  district.     Ibid.  249. 

5.  When  school  funds  are  withheld  from  new  district,  the  remedy  is  in 
equity.  Where  an  appraisal  and  distribution  of  school  funds  is  made 
upon  the  formation  of  a  new  district,  and  the  old  districts  refuse  to  pay 
over  the  funds  to  the  treasurer,  and  the  board  of  trustees  neglect  to 
compel  such  payment,  the  proper  remedy  of  the  new  district  is  by  a  bill 
in  chancery  to  compel  the  collection  of  the  fund  and  the  application 
thereof  to  its  legitimate  use,  and  to  prevent  its  perversion  or  loss.  Ibid. 
249. 

SERVICE  OF  PROCESS.    Sec  PROCESS. 

SET-OFF. 
Contract  of  warranty. 

1.  In  hands  of  assignee.  A  contract  of  warranty  can  not  be  assigned 
so  as  to  enable  the  assignee  to  maintain  a  suit  upon  it  in  his  own  name, 
or  make  it  a  subject  of  set-off  in  a  suit  by  the  warrantor  against  the 
assignee.    Zuckermann  et  al.  v.  Solomon,  130. 


693 


SET-OFF.    Contract  op  warranty.    Continued. 

2.  Where  a  party  gives  his  note,  secured  by  mortgage,  for  property 
sold  to  him,  and  warranted  to  be  of  a  particular  quality,  and  when  the 
note  becomes  due,  other  parties,  to  prevent  the  foreclosure  of  the  mort- 
gage,  take  the  note  up  and  give  their  qwn  in  lieu  of  it,  the  latter  can 
not,  in  a  suit  against  them,  set  off  any  damages  to  the  maker  of  the  first 
note,  occasioned  by  a  breach  of  the  contract  of  warranty.  Zuckermann 
et  al.  v.  Solomon,  130. 

SLEEPING  CARS. 
Character  of  liability. 

1.  Not  as  innkeepers.  The  owners  of  sleeping  cars,  who  receive  pay 
in  advance  from  lodgers  merely  for  the  sleeping  accommodation  af- 
forded by  their  cars,  and  this  only  from  a  particular  class  of  persons, 
and  for  a  particular  berth,  and  for  a  particular  trip,  are  not  liable  as 
innkeepers  for  money  that  may  be  stolen  from  the  person  of  such  lodgw 
ers  on  their  cars.    Pullman  Palace  Sleeping  Car  Co.  v.  Smith,  360. 

2.  Nor  as  carriers.  The  proprietors  of  sleeping  cars  who  only  fur- 
nish sleeping  accommodations  for  travelers  who  have  paid  for  their 
transportation  to  the  railroad  company  over  whose  road  the  sleeping 
car  runs,  no  part  of  which  pay  for  transportation  is  received  by  the 
owners  of  the  sleeping  cars,  are  not  carriers,  and  can  not  be  held  liable 
as  such  for  property  lost  by  or  stolen  from  lodgers  whilst  on  their  cars. 
Ibid.  360. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  10  to  22. 

STATUTES. 
As  TO  the  manner  of  their  passage. 

1.  Mistaken  reference  to  existing  laws.  Where  a  law  possessing  all 
the  requisites  of  a  valid  statute  is  passed  by  the  General  Assembly,  con- 
taining clear  requirements  capable  of  being  carried  into  effect,  in  con- 
nection with  an  existing  general  law  on  the  same  subject,  a  mistaken 
reference  in  such  law  to  a  previous  statute  can  not  defeat  the  will  of  the 
General  Assembly,  and  render  the  law  void.  School  Directors  v.  School 
Directors,  249. 

2.  Of  an  amendment.  Where  an  act  purporting  to  be  an  amendment 
of  another  act  describes  the  act  to  be  amended  truly,  but  states  the  date 
of  the  enactment  of  such  law  incorrectly,  the  mistaken  date  will  be 
treated  as  surplusage,  and  will  not  affect  the  validity  of  the  amendment. 
Ibid.  249. 

Construction  of  statutes. 

3.  General  rule.  Where  the  object  of  the  legislature  is  plain,  and 
the  words  of  the  act  unequivocal,  such  a  construction  should  be  adopted 
as  best  to  effectuate  the  legislative  will ;  but  a  construction  not  supported 
by  the  words  used  should  not  be  adopted,  even  though  the  consequences 
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may  lead  to  defeat  the  object  of  the  act.    Frye  et  al.  v.  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  399. 
Statute  construed. 

4.  As  to  Texas  cattle,  etc.  The  ninth  section  of  the  act  of  1869,  rela- 
ting to  Texas  and  Cherokee  cattle,  qualifies  the  first  section  as  to  what 
cattle  are  prohibited  from  being  brought  into  the  State,  but  does  not 
apply  to  the  provisions  of  the  second  section.    Ibid.  399. 

STATUTE  OF  FRAUDS. 

Under  what  circumstances  availing. 

1.  Where  one,  claiming  to  own  land,  conveys  an  interest  therein  to 
another,  and  becomes  liable  to  him  for  the  goodness  of  the  title,  and, 
upon  a  bill  filed  against  both  assailing  the  title,  the  grantor  sets  up  the 
Statute  of  Frauds,  and  the  grantee  does  not,  and,  pending  the  suit,  the 
grantee  reconveys  to  the  grantor,  the  latter  can  have  the  benefit  of  the 
statute  as  to  the  interest  acquired  by  such  reconveyance,  as  well  as  to 
the  interest  he  had  before.    Magnusson  v.  Johnson  et  al.  156. 

Verbal  contract  of  sale  of  land. 

2.  Where  the  title  passes  to  land  by  sale  under  a  deed  of  trust,  and 
a  third  party,  at  the  request  of  the  original  owner,  buys  from  the  pur- 
chaser,  giving  his  note  for  the  price,  and  taking  a  contract  for  a  deed, 
and  then  agrees  verbally  with  the  original  owner,  that,  if  he  will  pay 
the  note  when  due,  he  may  have  the  land,  the  agreement  with  the  origi- 
nal owner  to  allow  him  to  purchase,  is  within  the  Statute  of  Frauds, 
and  void.    Ibid.  156. 

Parol  assignment  of  dower. 

3.  As  dower  is  not  created,  but  only  ascertained  by  an  assignment, 
it  may  be  assigned  by  parol,  and  livery  of  seizin  is  not  required.  Len- 
fer  et  al.  v.  Henke  et  ah  405. 

SURETY. 
Release  of  surety. 

1.  By  extension  of  time  to  principal.  A  valid  agreement,  made  by 
the  payee  of  a  note  with  the  principal,  to  extend  the  time  of  payment, 
without  the  knowledge  or  consent  of  the  surety,  releases  such  surety 
from  any  further  liability  on  the  note.  Danforth  et  al.  v.  Semple  et  al. 
170. 

2.  A  contract  to  extend  the  time  of  payment  of  a  note  in  considera- 
tion of  money  actually  paid,  is  a  binding  contract,  and  releases  the 
surety  on  the  note,  if  made  without  his  knowledge  or  consent,  whether 
the  money  so  paid  be  regarded  as  usurious  interest  or  not.    Ibid.  170. 

TAXES  AND  TAXATION. 
What  subject  to  taxation. 

1.  Property  in  hands  of  agents.  Grain  in  a  mill  or  warehouse,  in 
the  possession  of  an  agent,  and  controlled  by  him,  on  the  first  day  of 
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May,  and  which  was  bought  by  him  for  other  parties  for  a  commission 
paid  by  them,  is  properly  assessed  against  him,  and  he  is  liable  for  the 
taxes  thereon  for  that  year,  and  has  a  lien  on  the  grain  until  indemni- 
fied against  the  payment  of  the  tax,  or,  if  he  has  paid  it,  until  he  is 
reimbursed.     Walton  v.  Westwood,  125. 

2.  Property  in  transitu.  Property  going  or  being  taken  from  one 
county  in  the  State  to  another  county,  is  in  transitu,  within  the  meaning 
of  the  law,  and  not  liable  to  taxation  in  the  county  or  counties  through 
which  it  passes,  and  when  it  reaches  the  residence  of  the  owner,  it  be- 
comes taxable  there,  if  not  assessed  at  the  place  of  its  departure ;  but 
grain  purchased  by  one  as  agent,  and  stored  in  his  warehouse  subject  to 
the  order  of  the  owner,  can  not  be  said  to  be  in  transitu  so  as  to  exempt 
the  agent  from  taxation  thereon.     Ibid.  125. 

3.  Who  is  a  consignee.  Nor  can  the  agent  who  so  purchased  and 
holds  grain  for  another  be  regarded  as  a  consignee  of  the  grain,  within 
the  meaning  of  the  Revenue  Act  of  1872,  which  provides  that  consignees 
shall  not  be  required  to  list  for  taxation  property  in  their  hands.  Ibid. 
125. 

Sub-division  of  land. 

4.  By  one  not  authorized — of  its  assessment.  Where  land  is  sub-di- 
vided by  one  who  does  not  own  it,  and  who  has  no  authority  for  so 
doing,  such  sub-division  is  void,  and  an  assessment  for  taxes  according 
to  such  sub-division,  as  well  as  all  subsequent  proceedings  under  such 
assessment,  is  void.     Gage  et  al.  v.  Mumsey  et  al.  473. 

Increasing  the  assessment. 

5.  Power  of  assessor  to  change  assessment.  When  a  party  makes  out 
and  delivers  to  the  assessor  a  list  of  his  taxable  property,  which  is 
accepted  by  the  assessor,  without  question,  the  assessor  has  no  power 
afterwards,  arbitrarily  and  of  his  own  motion,  to  alter  it,  without  first 
giving  the  party  assessed  notice.    McGonkey  v.  Smith,  313. 

6.  Board  of  supervisors  have  no  power  to  make  or  raise  assessments. 
The  board  of  supervisors  can  equalize  assessments,  but  they  have  no 
power  to  raise  the  assessment  of  personal  property  beyond  the  amount 
returned  by  the  assessor ;  and  if  they  do  so,  the  collection  of  the  tax 
upon  such  raised  assessment  will  be  enjoined  by  a  court  of  chancery. 
Ibid.  313. 

Questioning  legality  of  levy. 

7.  When  and  where.  Where  a  party  appears  before  the  county  court 
and  makes  specific  objections  to  a  judgment  for  taxes  against  his  land, 
but  none  on  account  of  the  levy  not  being  properly  made,  he  tacitly 
admits  the  legality  of  the  levy,  and  can  not  be  permitted  to  question  it, 
for  the  first  time,  in  the  Supreme  Court.    Karnes  v.  The  People,  274. 

Sale  of  land  fob  taxes. 

8.  Under  acts  of  22d  and  SQth  of  March,  1872.  A  statute  was  enacted 
on  the  22d  of  March,  1872,  which  fixed  a  day  for  which  a  notice  of  sale 
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of  delinquent  lands  should  be  given,  which  law  provided  that  it  should 
take  effect  from  its  passage,  and  remain  in  force  until  the  object  intended 
by  it  could  be  attained  under  a  general  law  thereafter  to  be  adopted,  after 
which  it  should  cease  to  have  effect,  except  so  far  as  proceedings  may 
have  been  commenced  under  it.  A  general  revenue  law  was  adopted 
on  the  30th  day  of  March,  1872,  which  took  effect  July  1,  1872,  the  pro- 
visions of  which  superseded  the  act  of  March  22,  1872,  and  by  which  a 
different  day  was  fixed  as  the  time  to  be  named  in  the  notice  of  sale  of 
delinquent  lands.  The  law  of  March  30  repealed  a  large  number  of  pre- 
vious laws,  but  did  not  repeal  the  law  of  March  22:  Held,  that  where 
proceedings  for  the  assessment  and  collection  of  taxes  were  commenced 
before  the  act  of  March  30  took  effect,  the  act  of  March  22  would  gov- 
ern the  proceeding  until  the  same  should  be  finally  completed,  and  the 
day  named  in  that  act  wras  the  proper  one  to  be  named  as  the  day  of 
sale,  in  the  notice  of  sale  of  delinquent  lands.  Karnes  v.  The  People 
ex  rel.  274. 

9.  Collector's  report  of  delinquent  lands — when  sufficient  to  show  for 
what  year  taxes  are  due.  A  collector's  report  of  delinquent  lands,  which 
shows  that  he  was  collector  of  taxes  for  a  certain  year,  and  that  he  had 
not  been  able  to  collect  the  taxes  due  on  the  lands  in  the  report  men- 
tioned, sufficiently  shows  for  what  year  the  taxes  were  levied.    Ibid.  274. 

TEXAS  CATTLE. 
When  to  be  brought  into  the  State. 

1.  By  the  act  of  1869,  Texas  and  Cherokee  cattle  may  be  brought 
into  this  State  at  any  time,  if  first  acclimated  or  wintered  in  either  of 
the  States  of  Kansas,  Missouri,  Nebraska  or  Wisconsin;  but  it  is  made 
a  penal  offense  to  own  such  cattle,  unless  they  shall  have  been  brought 
into  this  State  between  October  1  and  March  1  of  the  following  year. 
Frye  et  al.  v.  Chicago,  Burlington  and  Quincy  R.  M.  Co.  399.  See 
STATUTES. 

TRESPASS. 
Gaining  admission  into  house  by  fraud. 

1.  Where,  by  a  preconcerted  plan,  one  of  several  persons  gains 
admission  into  a  dwelling  house  in  a  peaceable  manner,  by  fraud  and 
falsehood  and  for  a  secret  purpose  unlawful  in  itself,  and  then  unbolts 
the  door  and  opens  the  same  to  admit  his  co-defendants,  contrary  to 
the  will  and  command  of  the  occupant's  wife,  he  and  those  who  thus 
obtain  an  entrance  into  the  house  all  become  trespassers.  Kimball  et  al. 
v.  Custer,  389. 

Of  the  character  of  possession. 

2.  Whether  joint  or  several.  In  an  action  of  trespass  quare  clauswn 
f  regit,  by  two  plaintiffs,  the  question  as  to  whether  the  possession  of  the 
plaintiffs  is  joint  or  several  is  one  of  fact  for  the  determination  of  the 
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jury;  and  the  fact  that  they  may  own  the  land  in  severalty  does  not 
preclude  the  idea  of  a  joint  possession.    Glanville  v.  Bittlesdorf  et  al. 
475. 
Taking  property  by  officer. 

3.  Justification  under  a  writ.  In  an  action  of  trespass  for  carrying 
away  personal  property,  if  the  defendant  seeks  to  justify  under  a  writ 
of  replevin,  he  must  show  a  valid  writ  issued  by  a  court  of  competent 
jurisdiction,  attested  in  the  usual  form,  particularly  describing  the 
property  taken,  with  sufficient  certainty  to  identify  it,  or,  in  case  the 
writ  is  lost  or  destroyed,  its  contents  must  be  proved.  Taylor  et  al.  v. 
Morrison,  565. 

TRUSTEE. 
Deed  of  trustee. 

Not  necessary  to  be  recorded.    See  MORTGAGES  AND  DEEDS  OF 
TRUST,  9. 
Trustee  purchasing  at  his  own  sale.    Same  title,  6. 

USURY. 
Whether  available  as  a  defense. 

1.  In  old  transaction,  can  not  be  pleaded  to  new  one.  Where  an  old 
transaction  is  settled  and  closed,  and  a  new  loan  made,  the  borrower 
will  not  be  allowed  to  set  up  usury  in  the  former  transaction  as  against 
the  new  loan.    Puterbaugh  v.  Farrell,  213. 

Burden  of  proof. 

2.  If  a  party,  when  sued  upon  his  note,  sets  up  usury  in  defense,  he 
holds  the  affirmative  of  the  issue,  and  must  maintain  it  by  a  preponder- 
ance of  evidence.    Ibid.  213. 

VENUE. 
Change  of  venue. 

1.  When  discretionary.  Where  the  law  gives  the  court,  tiying  a 
criminal  case,  a  large  discretion  to  grant  or  deny  a  petition  for  a  change 
of  venue,  if  its  refusal  to  grant  one  is  urged  as  error,  it  must  be  shown 
that  the  court  abused  its  discretion.    Baron  v.  The  People,  256. 

WITNESSES. 
Competency. 

1.  Grantor  as  against  heirs.  Grantors  with  covenants  of  warranty 
are  not  competent  witnesses  to  prove  their  ownership  and  conveyance 
of  the  property  described  in  lost  deeds,  under  the  Burnt  Record  Act, 
as  against  a  party  who  defends  as  an  heir  at  law  of  a  deceased  person. 
King  et  al.  v.  Worthington  et  al.  161. 

2.  Wife  of  deceased  party  as  against  Ms  heirs.  On  bill  by  the  heirs 
at  law  of  a  deceased  person,  against  his  widow,  for  the  partition  of  land, 
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and  cross-bill  by  such  widow  to  have  a  resulting  trust  declared  in  her 
favor,  she  is  not  a  competent  witness  to  establish  the  trust  as  against 
the  heirs.     Connelly  et  al.  v.  Dunn  et  al.  218. 

3.  If  the  suit  had  been  between  the  husband  and  the  wife,  in  respect 
to  her  separate  property,  then  it  seems,  under  the  fifth  section  of  the 
statute  authorizing  parties  to  testify,  she  might  be  a  competent  wit- 
ness, as  well  as  the  husband,  but  after  his  death  she  is  rendered  incom- 
petent by  the  statute.    Ibid.  218. 

4.  Wife  of  deceased  person.  On  cross-bill  by  the  widow  of  a  deceased 
person,  to  have  a  resulting  trust  declared  in  her  favor,  as  to  certain  land 
purchased  by  the  deceased  husband  during  the  marriage,  if  one  of  the 
heirs,  an  adverse  party,  testifies  as  to  what  property  the  widow  brought 
with  her  upon  her  marriage,  it  seems  the  widow  may  testify  as  to  such 
matter,  but  not  generally  to  show  that  the  land  was  bought  with  her 
means.    Ibid.  218. 

5.  Accomplice.  An  accomplice  in  a  crime  is  a  competent  witness, 
and  if  the  jury  weighing  the  probability  of  his  evidence  think  him 
worthy  of  belief,  it  is  competent  for  them  to  convict  upon  his  uncor- 
roborated testimony,  but  the  jury  should  receive  such  evidence  with 
great  caution.    Earll  v.  The  People,  329. 

6.  As  to  part  of  the  parties,  tut  not  as  to  others.  If  the  testimony  of 
a  party  plaintiff  is  competent  as  to  one  defendant,  but  not  as  to  another, 
who  defends  in  a  representative  capacity,  the  court  can  not  exclude  the 
same,  but  its  effect  in  such  case  may  be  limited  and  controlled  by 
instructions  from  the  court.    Eich  et  al.  v.  Sievers,  194. 
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